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ERRATA. 

Page     3.  last  line  bat  2,  for  the  second  "  include  "  read  M  exclude." 

21 .  marginal  note,  last  line  but  7,  for  ",  or  acceptance  of,"  read  M  an  acceptance  of." 

133.  line  21,  for  "  landing"  read  "handing." 

134.  line  10,  for  "  Kay  "  read  "  Kaye." 

209.  marginal  note,  line  32,  for  "  that  defendant "  read  "  that  plaintiff." 

214.  last  line  but  3,  for  "  illustrated  the  "  read  "  illustrated  by  the." 

238.  marginal  note,  line  14,  for  "  plaintiff"  read  "  defendant." 

344.  marginal  note,  last  line  but  8,  for  "plaintiff"  read  "defendant,"  and  for 

"  defendant "  read  "  plaintiff." 
531.  marginal  note,  last  line  but  2,  for  "  9  "  read  "  30." 
892.  marginal  note,  last  line  but  10,  for  M  have"  read  "having." 

976.  last  line  but  1,  for  "(a)"  read  «  (ft)." 

977.  note  (a)  :  transfer  to  page  976  as  note  ((). 
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(EASTER  TERM  CONTINUED  FROM  VOL.  IV.) 


The  Queen  against  Sir  Henry  Paul  Seale.     2**!J;h 

TNFORM  ATION  in  the  nature  of  a  quo  warranto,  to  The  provisiona 

shew  by  what  authority  the  defendant  claimed  to  errortaThe 

be  a  burgess  of  the  corporation  of  Dartmouth.    Issues  Pr^JdmAct, 

having  been  joined,  the  case  was  tried  at  the  Devonshire  ]^Sff^'^ 

Summer  Assizes,  1854,  before  Coleridge  J. ;  when  a  bill  *******  «■ 
^  ^  '  the  nature  of 

of  exceptions  to  the  direction  of  the  Judge  was  tendered,  quo  warranto. 
subject  to  which  a  verdict  was  taken  for  the  Crown,  and 
judgment  entered  accordingly.  The  defendant  suggested 
error  under  sect  149  of  the  Common  Law  Procedure  Act, 
1852 :  but  the  clerk  of  the  errors  refused  to  receive  the 
memorandum  of  error.   In  this  Term,  Maynard  obtained 

VOL.   V.  B  B.   &   B. 


*  EASTER  TERM. 

1855.        a  rule  calling  on  the  prosecutor  to  shew  cause  why  the 
The  Queen    memorandum  of  error  should  not  be  received,  and  the 
Seals.       proceedings  in  error  be  carried  on   according  to  The 
Common  Law  Procedure  Act,  1852. 

J.  P.  Norman  now  shewed  cause.  The  application 
is  made  under  the  148th  and  following  sections  of  The 
Common  Law  Procedure  Act,  1852  (15  &  16  Vict 
c.  76.).  Sect  148  enacts  that  "a  writ  of  error  shall  not 
be  necessary  or  used  in  any  cause,  and  the  proceeding 
to  error  shall  be  a  step  in  the  cause,  and  shall  be  taken 
in  manner  hereinafter  mentioned :"  and  the  question  is 
whether  this  applies  to  an  information  in  the  nature  of 
a  quo  warranto.  Now  such  an  information  is  not  a 
"cause,"  in  the  sense  in  which  that  word  is  used  in  the 
Act  On  looking  through  the  sections,  as  divided  under 
the  general  heads,  it  will  be  found  that  the  provisions 
relate  only  to  civil  suits,  and  that  the  word  refers  to 
proceedings  between  party  and  party.  Thus,  in  the  pro- 
visions as  to  "  the  joinder  of  parties  to  actions :"  in 
sect  84  and  the  following,  the  Judge  is  empowered  to 
make  orders,  "  at  any  time  before  the  trial  of  any  cause,9' 
in  case  of  a  non-joinder  or  misjoinder  of  plaintiffs  "in  such 
cause;"  and  similar  language  is  used  as  to  defendants 
in  sect  37.  In  the  provisions  "  with  respect  to  judg- 
ment for  default  in  not  proceeding  to  trial,"  sect.  100 
repeals  stat.  14  G.  2.  c.  17.,  entitled  "An  Act  to  prevent 
inconveniences  arising  from  delay  of  causes  after  issue 
joined,"  which  related  only  to  civil  causes;  and  sect  101 
uses  the  word  "  cause"  in  that  sense  only.  In  the  pro- 
visions "with  respect  to  execution,"  sects.  120  &c, 
"cause"  is  applied  exclusively  to  civil  actions.  The 
enactments  as  to  "  the  revival  of  judgments"  &c,  in  the 
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128th  and  following  sections,  cannot  be  applied  to  other        1855. 
than  suits  between  plaintiff  and  defendant.  So,  under  the     The  Queen 
head  immediately  preceding  that  relating  to  error,  namely        sealb. 
that  respecting  "  proceedings  upon  motions  to  arrest  the 
judgment,  and  for  judgment  non  obstante  veredicto," 
the  provisions  are  entirely  confined  to  actions.     Sect  146 
requires  that  error  be  commenced  "  within  six  years  after 
such  judgment  signed  or  entered  of  record  :w  if  the 
Legislature  had  contemplated  criminal  proceedings,  the 
time  named  would  have  been  the  pronouncing  of  the 
judgment     The  word  "  cause9*  is  indeed  of  wider  signi- 
fication than  "action;"  and  it  probably  is  used  in  The 
Common  Law  Procedure  Act,  1852,  for  the  purpose  of 
including  such  civil    proceedings  as  replevin,   quare 
impedit  and  dower.     In  stat  14  G.  2.  c.  17.  the  word 
"  action"  clearly  is  confined  to  proceedings  between 
subject  and  subject     Stat  7  &  8  W.  3.  c.  34.  s.  1. 
enables  a  quaker  to  affirm  "  in  any  case  where  by  law 
an  oath  is  required:'1  but  in  Bex  v.  Wych  (a)  this  Court 
refused  to  read  a  quaker's  affirmation  on  motion  for 
information  for  a  misdemeanour.     No  bail  was  given  on 
error  upon  a  misdemeanour  till  stats.  8  &  9  Vict.  c.  68. 
and  16  &  17  Vict.  c.  32.     [Crompton  J.     It  will  not  be 
argued  that  sect  148  of  The  Common  Law  Procedure 
Act,  1852,  includes  all  criminal  proceedings:  it  will  be 
said  that  an  information  in  the  nature  of  a  quo  warranto 
has  the  character  of  a  civil  proceeding.     Lord  Campbell 
C.  J.    We  are  all  clearly  of  opinion  that  the  section  does 
not  include  indictments.]     It  will  be  difficult  to  include 
any  indictment,  if  this  information  be  included.     There 
could  not,  at  common  law,  be  pleaded  two  pleas  to  such 

(•)  2  Str.  872. 
B   2 
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1855.       an    information  (a).      In   Rex  v.    The  Archbishop  of 


The  Queen  York(b)  it  was  held  that,  under  stat.  4  Ann.  c.  16. 
Skale.  *'  *•»  *wo  P^eas  could  not  be  pleaded  where  the  King 
was  plaintiff.  That  was  in  quare  impedit.  Upon 
error  in  the  Exchequer  Chamber  on  an  information 
in  the  nature  of  quo  warranto  the  successful  party 
is  not  entitled  to  costs  under  stat.  11  G.  4  &  1  TV.  4. 
c.  70.  s.  8.  or  otherwise ;  Rowley  v.  The  Queen  (r).  In 
principle,  the  information  is  a  plea  of  the  Crown,  a 
prosecution  for  a  misdemeanour :  the  history  of  the  pro- 
ceeding is  fully  discussed  in  Barley  v.  The  Queen  (d). 
By  stat.  9  Ann.  c.  20.  s.  5.  the  defendant,  if  found 
guilty,  is  liable  to  a  fine  as  well  as  to  ouster:  and  that 
section  gives  costs,  which  till  then  could  not  be  recovered 
in  the  proceeding.  The  law  as  to  quo  warranto  before 
the  statute  appears  from  Rex  v.  Staverton  {e)>  where  it 
was  held  that  quo  warranto  lay  for  holding  a  court  baron, 
and  that  judgment  of  ouster  might  be  given  thereon. 
But  in  Rex  v.  Ponsonby  (g)  it  was  held  that  judgment  of 
ouster  could  not  have  been  given  on  an  information  in 
the  nature  of  quo  warranto  at  common  law ;  and  that, 
where  the  case  was  not  within  the  statute,  the  defendant 
on  such  information  could  only  be  punished.  In  Rex 
v.  Bennett  (A)  the  Judges  of  the  three  Courts  were 
equally  divided  upon  the  question  whether  a  new  trial 
could  be  granted  on  such  information.  In  Rex  v. 
Howell  (i)  application  was  made  for  costs  to  be  paid 
by  the  defendant  to  the  prosecutor  of  an  informa- 
tion in  the  nature  of  a  quo  warranto,  under  stat  4  &  5 

(a)  See  now  stat.  32  G.  3.  c.  58.  «.  1.  (*)  WU1est  533. 

(«)  6  Q.  B.  668.  679.  (rf)  12  CL  $  F.  520. 

(«)  Tele.  190;   S.  C,  u  Rex  v.  Stanton,  Cro.  Jac.  259;  S.  C,  u  Bex 
▼.  Stafferton,  1  Bulst.  54. 

(?)  &ytr,  245.  (A)  1  ftr.  101. 

(i)  Co.  K.  B.  imp.  Hard.  247. 
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for  trespasses,  batteries  and  other  misdemeanours,  directs  The  Queen 
that  the  prosecutor  shall  enter  into  a  recognizance,  Seale. 
and  the  Court,  if  he  fail,  may  order  him  to  pay  costs, 
and  the  defendant  is  to  have  the  benefit  of  the  recog- 
nizance. It  was  contended  that  the  case  did  not  fall 
within  the  statute,  being  not  an  information  for  misde- 
meanour but  a  civil  suit:  but  the  Court  made  the  order. 
Rex  v.  Morgan  (a)  is  to  the  same  effect  Every  usurpation 
is  in  fact  a  misdemeanour.  The  information  cannot  be 
tried  at  Nisi  prius  without  the  fiat  of  the  Attorney  General. 

Maynardy  contra.  It  appears  that  a  practice  of  obtain- 
ing the  fiat  of  the  Attorney  General  has  prevailed.  But 
the  construction  which  it  is  sought  to  put  upon  The 
Common  Law  Procedure  Act,  1852,  is  too  narrow. 
In  Wise9 s  Common  Law  Procedure  Act,  frc,  p.  169.,  it 
is  said:  "This  section"  (148)  "uses  the  general  term 
*  cause,'  and,  although  some  of  the  subsequent  sections 
adopt  the  word  '  action,'  which  is  by  the  interpretation 
clause,  s.  227,  limited  to  '  personal  actions  commenced  by 
writs  of  summons,'  it  is  apprehended  that  the  context  will 
be  considered,  so  that  proceedings  by  error  in  all  cases, 
criminal  not  excepted,  will  be  regulated  by  the  new  prac- 
tice." The  information,  though  perhaps  technically  for 
a  misdemeanour,  is  always  treated  as  a  civil  action. 
Stat.  5  G.  1.  c.  13.  s.  2.  provides  that  the  enactments 
there  contained  as  to  the  amendment  of  writs  of  error  shall 
not  extend  to  any  "process  upon  any  indictment,  present- 
ment or  information,  or  for  any  offence  or  misdemeanour 
whatsoever."  Now  in  Rex  v.  Williams  (b)  this  Court 
held  that,  under  that  statute,  an  amendment  might  be 

(a)  2  Sir.  1042.  (6)  1  Km.  470. 
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1855.       made  in  the  writ  of  error  on  an  information  in  the  nature 


The  Qckbn  of  a  quo  warranto.  In  Rex  v.  Babb  (a)  this  Court  made 
Seals.  an  o^er  for  inspection  of  papers,  where  a  rule  for  an 
information  in  the  nature  of  a  quo  warranto  had  been 
granted,  treating  it  aa  a  cause  in  Court.  The  same 
course  was  pursued  in  Bex  v.  Travannion  (ft);  and  in 
1  Tidds  Practice,  595  (9th  ed.),  it  is  said  that  this  is 
allowed  because  informations  "  in  nature  of  quo  warranto, 
are  now  considered  in  the  light  of  civil  proceedings."  It  is 
now  settled  that  a  new  trial  may  be  granted  in  such  a 
case;  Bex  v.  Francis  (c);  where  the  Court  said  "that 
of  late  years  a  quo  warranto  information  had  been  con- 
sidered merely  in  the  nature  of  a  civil  proceeding."  It 
is  true  that  The  Common  Law  Procedure  Act,  1864 
(17  &  18  Vict  c.  125.),  directs,  by  sect  77,  that  the  pro- 
visions of  both  the  Common  Law  Procedure  Acts  shall, 
so  far  as  applicable,  apply  to  a  prerogative  writ  of  man- 
damus, and  makes  no  mention  of  quo  warranto :  that, 
however,  may  be  accounted  for  by  the  supposition  that  it 
was  taken  for  granted  that  the  information  in  the  nature 
of  quo  warranto  would  be  understood  to  be  a  civil 
proceeding. 

Lord  Campbell  C.  J.  This  case  has  been  discussed 
with  much  learning :  but  I  entertain  no  doubt  upon  it. 
The  fair  inference  from  the  language  of  the  Act  is  that 
quo  warranto  is  not  included  in  it  The  Act  was  passed, 
not  with  a  view  of  varying  the  law,  but  for  the  purpose 
of  altering  and  regjulating  the  mode  of  procedure.  Quo 
warranto  could  not  be  included,  unless  all  indictments 
were  so.  The  proceeding  is  not  a  civil  one:  the  allow- 
ance of  inspection  does  not  shew  that  it  is. 

(«)  3  T.  R.  579.  (6)  2  Chitt.  R.  366. 

(c)  2  T.  /?.  484. 


V. 

Seals. 
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Wiohtman  J.     I  am   entirely  of  the  same  opinion.        1855. 
The  express  provision  as  to  mandamus,  without  any  men-    The  Quebn 
tion  of  quo  warranto,  shews  that  the  proceeding  in  quo 
warranto  was  not   to  be  included  in  the  enactments. 
Many  inconsistencies  would  follow  from  attempting  to 
apply  the  provisions  to  that  proceeding. 

Erie  J.  I  am  of  the  same  opinion :  and  I  am 
authorized  by  my  brother  Crompton(a)  to  say  that  he 
agrees. 

Rule  discharged. 

(«)  Cnmpton  J.  bad  left  the  Court  at  the  close  of  the  argument. 


Axel  Moeller  against  George  Young.  James  Friday, 

_  ,  tv  -r>  Afay4th. 

Begbie  and  David  Begbie. 


HPHE  first  count  alleged  that,  at  the  time  of  the  making  By  charter 

of  the  promise  in  this  count  after  mentioned,  the  plaintiff,  owner 
plaintiff  was  the  owner  and  also  the  master  of  a  certain  agreed  with 
ship,  to  wit  The  Eliza,  then  lying  in  the  port  of  London,  **£$£** 

cargo  at  the 
port  of  dis- 
charge on  payment  of  freight,  conformably  to  the  hills  of  lading ;  and  a  certain  number  of 
lay  days  were  allowed,  after  which  demurrage  was  to  be  charged  at  a  given  rate  per  day : 
the  bills  of  lading  stipulated  for  delivery  to  the  freighter,  or  his  assigns,  on  paying  freight 
as  per  charter  party. 

Defendant  became  assignee  of  the  bill  of  lading,  gave  notice  thereof  to  the  plaintiff, 
and  demanded  the  goods,  sending  his  lighters  to  receive  them.  Plaintiff  delivered  a  portion, 
and  demanded  payment  for  freight  on  so  much :  defendant  refusing  to  pay,  plaintiff  refused 
to  deliver  the  residue,  and  the  running  days  expired.  Some  time  after,  plaintiff  delivered 
the  residue,  and  was  paid  the  remaining  freight. 

Held :  that  the  inference  of  fact  was  that  the  defendant  contracted  to  pay  freight  as  the 
charterer  must  have  done  :  that  the  payment  and  delivery  were  to  be  concurrent  acts :  that 
therefore  the  defendant  should  have  paid  for  the  portion  delivered,  and,  in  default  thereof, 
the  plaintiff  was  justified  in  refusing  to  deliver  the  residue :  and  that  defendant,  though 
not  strictly  liable  for  demurrage,  might  be  sued  on  a  declaration  charging  that,  in  con- 
sideration that  plaintiff,  at  defendant's  request,  would  deliver,  defendant  promised  to  accept 
in  a  reasonable  time,  but  had  not  done  so. 
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1855.  and  having  on  board  thereof  certain  wheat,  which  had 
MoKLLsa  before  then  been  conveyed  by  the  plaintiff  in  the  said 
Young,  8*"P  ^rom  Odessa  to  London,  for  freight  to  be  therefore 
paid  by  the  person  or  persons  who  should  receive  the 
said  wheat  at  London.  And  thereupon,  in  consideration 
that  the  plaintiff  at  the  defendants'  request  would  deliver 
the  said  wheat  to  the  defendants  with  boats  or  lighten 
provided  by  the  defendants  for  that  purpose,  the  defend- 
ants promised  the  plaintiff  that,  within  a  reasonable 
time,  they  would  accept  and  receive  the  said  wheat 
from  the  said  ship  into  boats  or  lighters  provided  by 
the  defendants  for  that  purpose.  Averment  that  plaintiff 
had  observed  and  performed  all  things  necessary  on  his 
part  to  entitle  him  to  have  the  said  wheat,  within  a 
reasonable  time,  accepted  and  received  by  the  defend- 
ants from  the  said  ship  into  boats  or  lighters  provided 
by  the  defendants  for  that  purpose.  And,  although  a 
reasonable  time  for  that  purpose  had  elapsed  before  the 
commencement  of  this  suit,  yet  the  defendants  made 
default  in  accepting  and  receiving,  within  a  reasonable 
time,  the  said  wheat  from  the  said  ship  into  boats  or 
lighters  provided  by  the  defendants  for  that  purpose. 
Whereby  the  plaintiff  was  detained  for  a  long  and 
unreasonable  time  in  discharging  the  said  wheat  out  of 
his  said  ship,  and  during  all  that  period  lost  the  profits 
he  might  have  made  thereby. 

Second  count,  for  money  payable  by  defendants  to 
plaintiff  for  the  demurrage  of  a  ship  kept  on  demurrage 
by  defendants,  and  for  freight  for  the  conveyance  by 
plaintiff  for  defendants,  at  their  request,  of  goods  in 
a  ship,  and  for  money  found  due  on  accounts  stated. 

Pleas  to  the  first  count.  1.  That  defendants  did  not 
promise  as  alleged.  2.   That  a  reasonable  time  for  de- 
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fendants'  acceptance  of  the  wheat  had  not  elapsed  before        1855. 
the  suit    3.  That  defendants  did  not  make  such  default     Moellee 
as  alleged.    4.  That  plaintiff  was  nof  ready  and  willing       yovvq. 
to  deliver  the  wheat  as  alleged. 

To  the  second  count  5.  Never  indebted.  6.  That 
before  action  defendants  satisfied  and  discharged  the 
plaintiff's  claim  by  payment. 

Issue  on  all  the  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
London  sittings  after  last  Hilary  Term,  the  following 
facts  appeared  by  admissions. 

The  plaintiff  was  the  captain  and  sole  owner  of  the 
Swedish  vessel  The  Eliza.  The  defendants  carried  on 
the  business  of  corn-merchants,  under  the  firm  of  Young, 
Begbie  %  Young.  The  plaintiff,  being  with  his  ship  at 
Marseilles,  entered  into  a  charter  party  with  Messrs 
Ferandtf  Honnorat,  of  that  city.  The  instrument  was 
in  French:  the  following  is  a  translation  of  the  material 
parts. 

"  This  day  it  is  mutually  agreed  between  Captain  J.  A. 
Moetter,  commanding  the  Swedish  ship  named  Eliza, 
now  anchored  in  the  port  of  Marseilles,  and  Messrs 
Ferand  tf  Honnorat,  brothers,  merchants  and  freighters 
in  this  city,  by  the  intervention  of  Lehmann  If  Plantier, 
ship-brokers,  that  the  said  ship,  being  fitted  and  fur- 
nished" &c,  "will  proceed  from  this  port  as  soon  as 
possible  to  Odessa,  there  to  receive  from  the  correspon- 
dents of  the  charterers  its  full  and  entire  lading  of  tallow, 
wheat,  corn,  seeds,  or  other  lawful  merchandize,  at  the 
choice  of  the  freighters.  The  cargo  shall  be  sent  and 
taken  to  the  ship's  side  at  the  expense  and  risk  of  the 
freighters,  the  captain  supplying  the  assistance  of  his 
crew  for  towing  the  lighters.     If  the  ship  is  bound  to 
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1855.        Marseilles,  the  cargo  mast  consist  of  wheat,  brimful ; 
Moellbb      which  lading  the  freighters  engage  to  supply  for  the  said 

Young.       8*"P  to  ^e  extent  of  what  it  may  be  reasonably  capable 
of  taking  and  stowing,  besides  and  in  addition  to  the 
cabin,  rigging,  fittings,  provisions  and  stores :  and,  being 
thus  laden,  it  shall  set  sail  from  Odessa  either  for  Mar- 
seilles9  or  for  Cork  or  Falmouth,  for  orders,  and  thence 
for  a  safe  port  in  the  United  Kingdom,  the  west  coast  of 
Ireland  excepted,  or  a  safe  port  on  the  continent  between 
Havre  and  Hamburg,  including  those  two  ports.     The 
orders  must  be  given  to  the  captain  at  Cork  or  Falmouth 
by  return  of  post  from  London :  and,  in  default,  the  lay 
days  shall  begin  to  be  reckoned.     The  freighters  shall 
make  known  to  the  captain,  before  his  departure  from 
Odessa,  or  on  his  passing  Constantinople,  if  he  is  to  pro- 
ceed to  Marseilles  or  sail  to  Cork  or  Falmouth,  or  as  near 
there  as  he  may  be  able  to  approach  and  still  be  afloat, 
and  there  deliver  his  cargo  conformably  to  the  signed 
bills  of  lading,  against"  (contre)  "  payment  of  the  freight 
of  ten  francs  for  each  eight  double  decalitres  of  wheat 
delivered,  if  the  ship  lands  her  cargo  at  Marseilles;  further, 
five  per  cent  primage,  and  a  gratuity  of  625  francs  to  the 
captain :  and  at  the  rate  of  6/.  5s.  sterling  for  every  ton 
of  20  cwt.  English  gross  weight  for  the  tallow,  and  in 
proportion,  according  to  the  London  and  Baltic  printed 
rates,  for  the  wheat,  grain,  seeds,  or  other  merchandize, 
if  the  ship  lands  her  cargo  in  a  port  of  the  United  King- 
dom: but,  if  it  is  destined  for  a  continental  port,  the 
preceding  freight  shall  be  augmented  10  per  cent;  and 
in  either  case  a  gratuity  of  25/.  sterling  shall  be  given 
to  the  captain.     The  decrees  of  princes  and  governors, 
the  act  of  God/'  &c  "are  always  excepted  during  this 
said  voyage.     The  freight  shall  be  paid  after "  (apres) 
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"  delivery  of  the  cargo,  reckoned  free  of  commission,        1855. 
and  without  any  deduction."  "The  captain  grants  to  the     moellbr 
freighters  thirty  five  current  lay  days  for  loading  and       yovhq. 
unloading,  which  shall  commence  at  each  port  when  the 
ship  is  ready  to  load  or  unload,  and  is  admitted  to  free 
pratique;  ten  days  of  demurrage,  if  requisite,  at  the 
rate  of  5L  sterling  per  day,  and  payable  from  day  to 
day.     Penalty  for  the  non-execution  of  this  engagement, 
15007.  sterling."     Dated  15th   October,   1853.     Signed 
by  J.  A.  MoeUer,  Ferand  §•  Honnorat,  and  Lehmann  $ 
Plunder. 

The  ship  took  in  a  cargo  at  Odessa,  where  the  captain 
signed  bills  of  lading,  of  which  the  following  is  a  copy : 

"Shipped  in  good  order  and  well  conditioned,  by 
Raffalovich  $  Co.,  in  and  upon  the  good  ship  called  The 
Eliza,  Swedish  colours,  whereof  is  master  for  the  present 
voyage  J.  A.  MoeUer,  and  now  riding  at  anchor  in  the 
port  of  Odessa,  and  bound  for  Marseilles,  or  for  a  safe 
port  in  the  United  Kingdom,  or  the  continent  between 
Havre  and  Hamburg,  orders  at  Cork  or  Falmouth,  orders 
at  Felix  Belhome,  Esq.,  at  Constantinople;  2425  chetwerts, 
soft  Polish  Odessa  wheat,  of  fine  quality,  clean,  dry  and 
in  perfect  condition;  700  mats  for  dunnage,  being  marked 
and  numbered  as  in  the  margin,  and  are  to  be  delivered 
in  the  like  good  order  and  well  conditioned  at  the  port 
of  hire,  all  and  every  the  dangers  and  accidents  of  the 
seas,  rivers  and  navigation  of  whatever  nature  or  kind 
soever  excepted,  unto  Messrs.  Ferand  tf  Honnorat, 
brothers,  at  Marseilles,  or  to  their  assigns,  on  paying 
freight  on  the  said  goods  as  per  charter  party.  Dated 
and  signed  on  the  15th  of  October,  1853,  at  Marseilles. 
In  witness  whereof  the  master  or  purser  of  the  said  ship 
hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor 
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1855.        and  date,  the  one  of  which  being  accomplished,  the 
Moeller      others  to  stand  void.     Dated  in  Odessa  26/7  February, 
Young.       1854.     Quality  and  quantity  unknown." 

The  ship  proceeded  on  her  voyage,  and  called  at  Fal- 

*  mouth  for  orders.    The  plaintiff  there  found  a  letter  from 

the  defendants,  waiting  his  arrival.  This  was  as  follows : 

"  London.  13th  April,  18.54. 
"  Captain  Moeller  of  The  Eliza,  Odessa,  Falmouth. 

"  Sir,  As  holders  of  bills  of  lading  and  consignees  of 
the  cargo  wheat  on  board  your  vessel,  we  have  to  request 
that  you  will  proceed  with  all  possible  dispatch  to  this 
port  for  discharge.  If,  on  arrival  in  the  river,  you  require 
to  take  your  vessel  into  a  dock  for  discharge,  we  shall 
be  glad  if  you  will  haul  her  into  the  Surrey  Canal  Dock, 
where  you  are  most  likely  to  meet  with  prompt  discharge. 
And  am,  Sir,  your's  obediently,  Begbie,  Young  %  Begbie? 

The  ship  came  to  London,  and  went  into  the  East  and 
West  India  Docks  (nothing  turned  on  this>  Shortly 
afterwards,  the  defendants  sent  lighters  alongside,  and 
received  therein  about  800  quarters  of  wheat  About 
500  quarters  more  were  loaded  into  other  lighters:  but, 
before  they  were  taken  away,  the  plaintiff  requested  the 
defendants  to  let  him  have  some  money.  The  de- 
fendants refused  to  pay  anything  on  account:  upon 
which  the  plaintiff  refused  to  allow  the  lighters  which 
contained  the  500  quarters  to  carry  them  away :  and  he 
refused  also  to  give  any  more  corn  out  till  he  should 
receive  money  on  account  of  what  had  been  delivered. 
The  defendants  then  sent  the  following  notice  to  him. 

"  To  Captain  J.  A.  Moeller,  of  The  Eliza,  or  whom 
else  it  may  concern.  We  hereby  demand  the  delivery 
of  the  cargo  of  wheat  per  Eliza,  pursuant  to  the  terms  of 
the  charter  party,  dated  the  15th  of  October,  1853,  and 
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require  you   to  continue  the  discharge   and  delivery        ]855. 
thereof.     And  we  give  you  notice  that  we  shall  not  pay     mobllkr" 
any  demurrage  caused  by  the  stoppage  of  the  delivery       Yovtta. 
of  the  said  cargo,  and  shall  hold  you  responsible  for  all 
loss,  damage  and  expences  occasioned  thereby.     Dated 
the  5th  day  of  May,  1864.     Begbie,  Young  Sf  Begbie, 
London." 

The  plaintiff  caused  a  written  notice  to  be  given  to 
defendants,  on  6th  May,  1854,  demanding  freight  for 
the  two  portions  placed  on  board  the  lighters  (an  account 
of  which  accompanied  the  notice),  and  giving  notice 
"  that  no  further  portion  will  be  discharged  until  a 
payment  has  been  made  on  account  of  the  part  already 
delivered,*  and,  further,  "  that  the  lay  days  expire  on 
Monday  next,  the  8th  instant,  after  which  demurrage 
will  be  claimed  at  the  rate  of  5L  per  day,  as  per  charter 
party,  you  being  clearly  liable  for  undue  stoppage  of  the 
ship  by  illegally  detaining  the  freight" 

The  following  notice  was  afterwards  sent  by  the 
defendants  to  the  plaintiff. 

"  To  Captain  J.  A.  MoeUer,  of  the  ship  Eliza,  now 
in  the  East  and  West  India  Docks,  or  whom  else  it  may 
concern.  As  consignees  of  the  cargo  of  The  Eliza,  we 
hereby  give  you  notice  not  to  deliver  any  part  of  the 
cargo  of  wheat  into  the  warehouses  or  granaries  of  the 
East  and  West  India  Docks,  or  elsewhere :  but  we  require 
the  delivery  thereof  to  us,  or  to  our  order,  into  lighters, 
as  before  demanded.  And  we  give  you  notice  that,  in 
case  you  deliver  the  same  into  the  warehouses  or  granaries 
of  the  said  Dock  Company,  we  shall  hold  you  responsible 
for  all  charges  and  expenses  incurred  by  reason  or  in 
consequence  of  your  so  doing.  And  we  further  give  you 
notice  that  we  are  ready  and  willing  to  pay  the  freight 
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1855.        doe  in  respect  of  the  said  wheat  after  the  delivery 

Moejllbe"  thereof,  pursuant  to  the  terms  of  the  bill  of  lading,  and 

Young       ^  c^arter  Party  therein  referred  to.     Dated  this  12th 

day  of  May,  1854.     Begbie,  Young  tf  Begbie" 

After  the  expiration  of  ten  days  beyond  the  allowed 
running  days,  the  plaintiff,  reserving  his  right  to  claim 
in  respect  of  the  detention,  delivered  the  residue  of  the 
cargo;  and  the  defendants  paid  the  whole  freight  It 
was  admitted  that  the  defendants  would  have  received 
the  cargo  within  the  allowed  running  days  if  the  plaintiff 
would  have  delivered  it,  and  that  the  plaintiff  would 
have  delivered  except  for  the  refusal  of  the  defendants 
to  pay:  and  that  the  ten  days  were  in  excess  of  a 
reasonable  time  for  delivery.  The  defendants  were 
ready  at  all  times  to  pay  freight  upon  the  delivery  of 
the  whole  (a). 

A  verdict  was  entered  for  the  defendants,  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  *  plaintiff  for 
601 ;  the  Court  to  have  power  to  draw  inferences  of 
fact  as  a  jury  might  have  done.  Montague  Smithy  in 
this  Term,  obtained  a  rule  Nisi  accordingly. 

Bramwett  and  Willes  now  shewed  cause.  Assuming, 
in  the  first  place,  that  the  charter  party  here  does  not 
require  a  delivery  before  payment  of  freight,  and  that 
the  shipowner  has  a  lien  on  the  cargo  till  payment,  this 
action  still  does  not  lie.  The  consignee  does  not,  by  the 
mere  receipt  of  the  cargo,  or  of  a  part  of  it,  become 
liable  at  law  for  the  freight :  such  receipt  only  furnishes 

(a)  It  was  contended,  on  the  |*rt  of  the  plaintiff,  that  a  custom  existed 
in  London  to  pay,  under  such  circumstances,  for  the  part  of  the  cargo 
delivered :  but  the  Lord  Chief  Justice  was  of  opinion  that  this  failed  in 
proof;  and  this  was  not  further  insisted  upon. 
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evidence  of  a  contract  on  his  part  to  pay,  in  consi-  1855. 
deration  of  the  shipowner  giving  up  his  lien ;  Maude  $•  Mobllee 
Pollock  on  Shipping,  166,  &c.  The  plaintiff  here  insists  Youwg. 
that  he  was  entitled  to  retain  the  possession :  bat  he  has 
in  feet  parted  with  a  portion.  He  therefore  must  con- 
tend that  the  defendants,  on  receiving  that  portion, 
entered  into  a  new  contract  with  him,  which  included  the 
whole  cargo.  He  must  shew  that  this  contract  was  that, 
as  often  as  he  delivered  any  portion  of  the  cargo,  he 
should  be  paid  for  it,  toties  quo  ties;  and  this,  however 
large  or  small  the  portion.  Indeed  he  must  go  further, 
and  shew  that  die  contract  also  entitled  him,  while  he 
was  unpaid  for  a  portion  already  delivered,  to  withhold  the 
residue  until  payment  of  the  part  so  delivered  (a):  and 
that,  when  he  does  so  withhold,  he  may  sue  for  the 
expence  of  his  having  done  so.  But  no  such  contract 
can  be  inferred  from  the  facts  of  this  case.  The  obliga- 
tion of  the  charterer  himself  is  to  pay  the  freight  when 
all  has  been  delivered.  [Erie  J.  The  obligation  is 
concurrent  with  the  delivery.]  But  the  plaintiff  claims 
to  detain  all  which  has  not  been  delivered,  and  to  charge 
for  detaining.  [Wightman  J.  If  he  can  detain,  it  seems 
to  follow  that  he  may  make  the  charge.]  How  far  can 
that  be  carried?  If  wheat  be  pledged  upon  a  contract 
to  repay  a  loan  on  a  given  day,  and  the  money  be  not 
paid  on  the  day,  can  the  pledgee  charge  the  expenses  of 
warehouse  room  for  lodging  the  wheat  beyond  the  day  ? 
Why  did  not  the  plaintiff  unload  and  detain  on  shore  ? 
[Erie  J.  The  contract  was,  as  alleged,  to  unload  in 
lighten  to  be  sent  by  the  defendants.]  Suppose,  instead 
of  the  freight  being  payable  at  so  much  per  decalitre,  it 

(a)  See  the  remark  of  Parke  B.  in  Sanders  v.  VameUer,  4  Q.  B.  391. 
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1855.  had  been  payable  in  a  lump  sum  for  the  whole.  [Erie  J. 
Mokller  ®r  you  may  take  the  case  of  an  indivisible  chattel.] 
Young.  ^le  hreach  in  the  first  count  was  not  proved,  even  if 
the  contract  was :  the  defendants  were  willing  to  accept 
the  wheat  in  a  reasonable  time.  As  to  the  terms  of  the 
charter  party :  two  alternatives  are  contemplated ;  a  de- 
livery at  Marseilles  (which  seems  to  have  been  thought 
the  more  probable),  and  a  delivery  according  to  orders 
to  be  given  at  Cork  or  Falmouth.  If  the  delivery  had 
taken  place  at  Marseilles,  then,  by  the  French  law,  the 
master  could  not  have  retained  the  cargo  in  default  of 
payment  of  freight,  but  might  have  insisted  on  leaving  it 
in  the  hands  of  a  third  party  till  payment  should  be 
made ;  Code  de  Commerce,  L.  n.  tit  8.  s.  306.  (a).  [Lord 
Campbell  C.  J.  The  law  of  the  place  of  delivery  would 
prevail]  The  deposit  might  have  been  made  in  a 
bonding  warehouse,  under  stat.  8  &  9  Vict  c.  91.  The 
dock  company  then  would  have  held  merely  as  stake 
holders;  and  the  parties  would  have  preserved  their 
rights.  [Erie  J.  There  is  no  great  difficulty  in  en- 
forcing a  lien  where  a  warehouse  is  resorted  to:  but 
here  the  alleged  contract  was  for  removal  by  your 
lighters.]  The  question,  whether  the  consignee,  by  ac- 
cepting the  goods  from  the  master,  contracts  to  pay 

(a)  Rogron%%  Commentary  on  this  section  is  as  follows.  "  Le  capitsine  ne 
doit  reellement  exiger  le  fret  que  lorsqu'il  aura  livre  les  merchandises 
conformement  a  la  convention.  Ainsi  il  n'a  pas  le  droit  de  retenir  les 
marchandises  et  d*exiger  le  paiement  avant  de  les  avoir  livrees ;  car  qui 
assurerajt  le  proprtetaire  de  ces  marchandises  qu'clles  se  trouvent  a  bord, 
qu'elles  y  sont  en  bon  etat,  et  qu'elles  lui  seront  remises  en  entier?  II 
ne  pent  etre  contraint  de  payer  qu'apres  s'gtre  assure*  de  tous  ces  faits.  D*un 
autre  c6t£,  cependant,  forcer  le  capitaine  a  donner  les  marchandises  sans 
ttre  pav£  du  fret,  c'ltait  le  forcer  a  abandonner  le  gage  de  sa  creance. 
Pour  concilier  ces  deux  extremes,  on  a  pris  un  juste  milieu,  en  permettant 
au  capitaine  de  faire  deposer  les  marchandises  en  mains  tierces.*' 
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the  freight,  is  in  strictness  for  the  jury;    Sanders  v.        1355 

Vanzeller(a):   but,  no  doubt,  a  jury  would   find  the      mOEllk 

affirmative  nearly  as  a  matter  of  course.     But,  as  to  *• 

*  Young. 

other  obligations  of   the  charterer    contained   in   the 

charter  party,  the  consignee  cannot  be  said  to  adopt 
these  unless  he  expressly  agree  to  them.  [Lord  Camp- 
bell C.  J.  The  law  is  well  settled  on  this  point  by  two 
cases  in  the  fourth  volume  of  Taunton's  Reports  (b). 
The  consignee  is  not  liable  for  demurrage  except  upon 
his  own  contract,  expressed  or  implied;  Wegener  v. 
Smith  (c).]  Therefore,  even  if  the  charterer  were  bound 
to  pay  for  each  portion  as  delivered,  it  would  not  follow 
that  the  consignee  is  so  liable.  [Lord  Campbell  C.  J. 
The  case  put  against  you  is  that  here  the  consignee 
engages  to  receive  on  the  terms  of  the  charter  party 
if  the  master  will  deliver.]  The  utmost  that  can  be 
implied  is  an  engagement  to  pay  for  the  part  delivered : 
that  would  not  support  the  complaint  that  the  consignee 
had  refused  to  receive  the  rest  The  proper  mode  of 
declaring  upon  such  contracts  as  that  said  to  have  arisen 
here  was  discussed  in  Amos  v.  Temperley{d).  It  might 
possibly  be  enough,  in  an  action  for  the  freight  of  goods 
actually  delivered,  to  declare  simply  for  freight  for  the 
conveyance  of  goods,  according  to  Cock  v.  Taylor  (e). 
A  question  may  arise  upon  the  words  "contre"  and 
"apres:"  but  these  perhaps  leave  the  contract  as  to 
freight  on  the  same  footing  as  that  on  which  it  is  placed 
by  the  Code :  if  the  goods  were  deposited  in  the  hands 
of  a  third  party,  either  word  would  apply  to  the  pay- 

(a)  4  Q.  B.  260. 

(b)  Bromntktr  v.  Scott,  4  Taunt  1  ;  Jetton  v.  SoUey,  4  Taunt.  52. 

(c)  15  Com,  B.  285.  (rf)  8  M.  &  W.  798. 

(«)  13  Bait,  399. 

VOL.   V.  C  B.   &   B. 
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1855.  ment  of  freight  afterwards.  The  damages  to  which  the 
Mokllkr  plaintiff  is  entitled  for  the  delay  in  payment  of  the 
Young.  fright  can  be  only  the  interest  of  the  amount  payable, 
computed  from  the  time  of  the  demand.  In  the 
Dictionnaire  du  Contentieux  Commercial,  by  Devilleneuve 
$  Masse,  tit.  Fret  s.  154.,  it  is  said:  "Le  refus  ou  le 
retard  du  paiement  du  fret,  de  la  part  des  consignataires, 
ne  peut  donner  lieu,  en  faveur  du  capitaine,  &  des 
doramages-interets  autres  que  ceux  consistant  en 
l'interet  couru  depuis  la  demande."  The  claim  for 
demurrage,  strictly  speaking,  cannot  be  supported:  in 
no  view  of  the  case  can  the  defendants  be  said  to  have 
detained  the  vessel. 

Montague  Smith  (with  whom  was  Bovill)y  contra,  after 
referring  to  the  notice  given  by  the  defendants  on  the 
12th  of  May,  was  stopped  by  the  Court 

Lord  Campbell  C.  J.  After  hearing  the  argument 
on  the  part  of  the  defendants,  I  am  of  opinion  that  the 
plaintiff  is  entitled .  to  recover.  He  is  not  entitled  to 
demurrage :  his  claim  is  for  the  breach  of  the  contract 
to  receive.  The  question  then  is  whether  there  has 
been  such  a  contract  as  he  alleges?  I  think  there  was. 
The  defendants,  till  they  applied  for  the  goods,  were 
strangers  to  the  contract  between  the  charterer  and 
the  shipowner:  and  Mr.  BrarnweU  and  Mr.  tVilks  are 
right  in  saying  that  the  plaintiff  can  recover  only  on 
the  supposition  that  a  new  contract  was  made  by  the 
defendants.  When,  then,  was  it  made?  When  the 
defendants  presented  the  bill  of  lading  and  claimed  the 
goods,  and  the  master  agreed  to  deliver  them.  Thence- 
forward the  assignees  of  the  bill  of  lading  contracted  to 
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-  i     /   do  as  the  consignee  was  to  have  done  under  it.     Where        1855. 
rocVQ.Ms  the  bill  of  lading  makes  no  mention  of  demurrage,  the      moeller 
*JJ^_     assignee  will  make  himself  liable  to  nothing  beyond  the       youno. 
freight:   but,  if  there   be. a  reference   to  the  charter' 
party,  he  by  demanding  under  such  a  bill  of  lading 
makes  himself  liable  to  pay  freight  at  the  rate  which 
the    charter    party    prescribes.      He    also    undertakes 
to  accept  the  goods  in  a  reasonable  time,  and  to  pay 
as  the  charterer  ought  to  pay.     The  question  there-* 
fore  becomes,  whether  the  master  was  bound  to  deliver 
all  the  goods  before  he  was  paid  for  any.     Now,  as  the 
delivery  and  payment  should  be  concurrent  acts,  if  each 
party  stood  on  his  summum  jus  a  difficulty  might  arise 
as  to  the  mode  of  carrying  out  the  contract.     But  a  rea- 
sonable way  may  be  found  of  performing  it.     Although 
part  has  been   delivered,  the   master  may  decline   to 
deliver  the  residue  till  the  freight  is  paid.     Therefore  it 
is  true  that  the  master  has  been  always  ready  to  deliver, 
and  that  the  defendants  have  entered  into  a  contract  to 
accept,  which  has  been  broken.     Their  contract  was,  to 
accept  and  pay  as  the  charterer  was  to  do.     Have  they 
done  so  ?     I  think  not,  inasmuch  as  they  refused  to  pay 
the  freight.     They,  therefore,  unlawfully  detained  the 
ship;   for  they  were  the  cause  of  the  detention:  and 
damages  are  the  natural  consequence.     I  think,  there- 
fore, that  the  declaration  is  properly  framed,  that  the 
contract  has  been  proved,  and  a  breach  of  it :  and  that 
50L,  the  amount  of  the  damage,  must  be  paid. 

Wightman  J.  The  claim  for  demurrage,  properly 
speaking,  cannot  be  supported.  I  agree  that  the  assignee 
of  a  bill  of  lading  is  not,  as  a  general  rule,  bound  by  the 
terms  of  the  charter  party.     But  here  we  have  evidence 

c  2 
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1855.        of  a  contract  to  take  according  to  the  terms  of  the  charter 
Moeller      party ;  and  that  contract  is  broken. 


V. 

Youno. 


Erle  J.  I  think  that  an  assignee  claim'ng  goods 
under  a  bill  of  lading,  containing  a  stipulation  for  payment 
of  freight  of  the  goods  as  per  charter  party,  undertakes 
to  do  what  the  charterer  would  have  had  to  do  in  respect 
of  freight.  The  master  allowed  the  defendants  to  have 
the  cargo  on  those  terms.  Had  the  charterer  received 
the  goods  himself,  he  must  have  paid  contemporaneously. 
If  the  goods  could  not  be  delivered  in  parts,  there  would 
be  but  one  act  on  each  side.  If  they  were  to  be  delivered 
divisibly,  still  the  law  would  consider  the  whole  as  one 
transaction,  and  would  hold  the  parties  to  the  contract 
as  nearly  as  possible.  The  assignees  appear  to  have 
contracted  to  receive  the  parts  simultaneously  with  pay- 
ment by  themselves :  the  captain  might  therefore  refuse 
to  deliver  the  rest  till  payment  was  made:  and  the 
defendants  would  then  have  to  answer  for  a  delay  which, 
in  effect,  was  analogous  to  demurrage. 

(Chompton  J.  had  left  the  Court) 

Rule  absolute  (a). 

(a)  See  Smith  v.  Sieveking,  4  E.  ir  B.  495. ;  S.  C,  affirmed  on  error, 
in  Eich.  Ch.,  November  13,  1855,  post 
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1855. 


William  Parker  against  Henry  Wallis  and    ^J^i* 
Abraham  Wallis. 


May  5th. 


COUNT  alleging  that  plaintiff  sold  to  defendants  Plaintiff  sent 
m  twenty  sacks 

turnip  seed,  then  growing,  to  be  harvested  and  of  seed  to 
thrashed  by  plaintiff,  and  then  delivered  to  defendants  part  perform- 
as  they  should  direct:  that  the  seed  was  harvested  and  verbal  contract 
thrashed,  and  plaintiff  delivered  part  which  was  accepted  ^rgee5  ^tbe 
and  actually  received  by  the  defendants.     General  aver-  ^lueiQf/m°o 
ment8  of  performance.  Breaches:  that  defendants  would  the  same  day 

*  m  m  one  of  the 

not  accept  the  residue,  nor  pay  for  the  part  received.        defendants 

informed  plain* 

Pleas,  amongst  others:  that  plaintiff  did  not  sell  to  the  tiff  that  he  had 
defendants,  nor  did  they  buy  of  the  plaintiff,  the  seed :  hadamved 
and   that   the  plaintiff  did  not   deliver,   nor   did   the  ditio^.00 Plain. 
defendant  accept,  the  part     Issues  thereon.  wM^JcoSk  * 

On  the  trial,  before  Wightman  J.,  at  the  last  Spring  *^£telIm" 

Assizes  for  Suffolk,  the  plaintiff  rave  evidence  by  which  afterwards 
.     .  J  defendants 

it  appeared  that  the  plaintiff  was  a  farmer,  and  the  de-  wrote  to  plain- 
fendantswere  in  partnership  as  seed  and  corn  merchants,  the  seed,  and 
at  Ipswich.     On  the  21st  June,  1854,  the  plaintiff  and  letters  in- 
the  defendants,  being  at  Bury  market,  verbally  made  a  [jj™?4  tbem 
contract  for  the  sale  of  seed  of  the  value  exceeding  10/.  JJ^t,D3r^ki 

authorized  us 
to  receive  for 

you,  and  to  lay  out  thin  in  consequence  of  its  being  hot  and  mouldy,*'  would  be  returned. 

On  the  trial,  the  above  facts  being  proved  by  the  plaintiff,  who  gave  evidence  that  he 
gave  no  authority  to  spread  it  out,  and  that  the  seed  was  not  hot  and  mouldy,  the  Judge 
directed  a  nonsuit,  with  leave  to  enter  a  verdict  if  there  was  any  evidence  of,  or  acceptance 
of,  part  of  the  goods. 

Held  by  Lord  Campbell  C.  J.,  Erie  and  Crompton  Js.,  dissentiente  Wightman  J.,  that, 
there  being  evidence  to  go  to  the  jury  that  the  seed  was  spread  out  thin,  neither  because  it 
was  out  of  condition,  nor  by  plaintiff's  authority,  there  was  evidence  that  it  was  spread  out 
thin  as  an  act  of  acceptance ;  and,  therefore,  the  nonsuit  was  wrong. 

But  the  Court  thought  the  evidence  too  slight  to  justify  them  in  entering  a  verdict  for  the 
plaintiff,  and  directed  a  new  trial. 
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1855.  to  the  effect  set  forth  in  the  count;  and  the  defendants 
Parker  named  the  railway  to  Ipswich  as  one  mode  by  which  the 
Wa^lu*.  ^^  ""ght,  when  harvested,  be  sent  to  them  at  Ipswich. 
In  July  the  seed  was  harvested  and  thrashed :  and,  on  the 
24th  July,  twenty  sacks  of  the  seed  were  sent  by  the 
plaintiff  by  railway  to  the  defendants  at  Ipswich.  On 
Wednesday,  26th  July,  the  twenty  sacks  arrived  at  Ips- 
wich. On  that  same  day  the  plaintiff  and  the  defendant 
Abraham  WalUs  were  both  at  Bury  market  The  de- 
fendant Abraham  Wallis  said  to  the  plaintiff  that  a  mes- 
senger had  just  come  up  from  Ipswich,  from  his  brother 
Henry,  to  say  that  the  seed  sent  by  plaintiff  had  just 
arrived,  and  was  out  of  condition.  The  plaintiff  said  that 
the  seed  was  in  good  condition,  and  so  Abraham  Wallis 
would  find  when  he  examined  it.  Abraham  Wallis  said 
he  could  say  no  more,  as  he  had  not  seen  it  himself. 
The  only  evidence  of  this  conversation  w&s  given  by  the 
plaintiff:  and  according  to  his  recollection  nothing  more 
then  passed.  The  following  correspondence  was  given  in 
evidence : 

Defendants  to  plaintiff:  "  Ipswich,  7  Mo.  28.  Re- 
spected Friend.  A  personal  inspection  of  the  20  sacks 
turnip  seed  fully  confirmed  what  we  said  on  Wednesday. 
It  is  both  hot  and  mouldy ;  and  we  must  beg  to  decline 
it  altogether.  It  now  waits  your  instructions  for  removal." 
Plaintiff  to  defendants.  "  Mildenhall  31st  July,  1854. 
The  20  combes  of  turnip  seed  was  in  good  condition  this 
day  week  when  delivered,  as  good  as  any  that  I  have  deliv- 
ered this  season,  which  I  have  witness  to  prove,  and  I  duly 
advised  you  of  it :  and,  as  to  what  may  have  happened 
to  it  since,  of  course  I  cannot  be  accountable  for.  1  have 
the  remaining  40  combes  ready  for  delivery,  waiting  your 
order."  Defendants  to  plaintiff:  "  fysicich,8  Mo.  1, 1854. 
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As  you  have  failed  to  fulfil  your  contract,  we  shall  pur-        1855. 
chase  seed  elsewhere.     The  20  sacks  which  you  autho-       porker 
rized  us  to  receive  for  you,  and  to  lay  out  thin  in  conse-      Wa*  lib. 
quence  of  its  being  hot  and  mouldy,  we  have  now  directed 
to  be  returned  to  the  Eastern  Counties  Railway  Station, 
to  wait  your  orders,  and  must  request  you  to  return  and 
empty  sacks."  Plaintiff's  attorney  to  defendants  (extract) : 
"  Gentlemen,  I  am  instructed  by  Mr.  William  Parker,  of 
MUdenhally  to  apply  to  you  for  payment  of  the  turnip 
seed  you  purchased  of  him,  20  sacks  of  which  have  been 
delivered,  and  the  remainder  has  been  "for  some  time 
past  waiting    your  directions  and    standing   at    your 
expense.     The  authority  you  alluded  to  in  your  letter  of 
the  1st  instant  is  most  positively  denied  by  my  client; 
and  the  date  of  the  delivery  to  you,  and  of  the  letters 
passing  between  you  and  Mr.  Parker,  plainly  shew  that 
such  an  authority  could  never  have  been  given,  and  cer- 
tainly never  was  contemplated  by  my  client'9  Defendants 
to  plaintiff 's  attorney  (extract) :  "  Ipswich,  8  Mo.  8, 1854, 
In  reply  to  thy  letter,  we  beg  to  say  that,  as  Mr.  Parker*s 
memory  seems  so  very  forgetful,  we  fortunately  are  able 
to  remember  for  him ;  and  we  have  full  and  sufficient 
witness  to  the  authority  upon  which  we  acted,  and  to 
which  allusion  is  made  in  our  letter  of  the  1st  instant, 
in  our  young  man  who  stood  by  and  heard  the  order 
given  to  us  to  receive  it  on  his  account  and  lay  it  out 
thin  to  cool." 

The  rest  of  the  evidence  of  the  plaintiff  went  to  shew 
that  the  seed  in  point  of  fact  was  good  when  it  went  to 
the  railway  ;  that  the  condition  of  the  seed  can  easily  be 
ascertained  without  spreading  it  out  thin ;  and  that  prices 
had  fallen  very  much  between  the  21st  June  and  the 
26th  July. 
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1855.  The  defendants  claimed  a  nonsuit,  on  the  ground  that 

pARKKa      there  was  no  evidence  to  satisfy  the  Statute  of  Frauds. 
WaTlib.      ^ke  *earned  Judge  directed  a  nonsuit,  with  leave  to 

move  to  enter  a  verdict  for  140/.,  if  there  was  evidence 

of  an  acceptance  and  actual  receipt  of  any  part  of  the 

turnip  seed. 

O'MaUey,  in  the  ensuing  term,  obtained  a  rule  Nisi 

accordingly. 

D.  Power  and  H.  Mills  now  shewed  cause.  The 
question  is,  not  whether  there  was  evidence  that  the 
defendants  ought  to  have  accepted  part  of  the  seed,  but 
whether  there  was  evidence  that  they  did  accept  it 
Now  it  appears  that,  on  the  very  day  it  arrived, 
Abraham  Wallis  informed  the  plaintiff  that  it  was 
rejected.  The  plaintiff  relies  on  letters  subsequent  to 
that  date,  in  which  the  defendants  say  that  the  seed  had 
been  spread  out  thin  by  plaintiff's  authority.  Supposing 
that  this  was  not  really  authorized  by  plaintiff,  and 
that  defendants,  by  mistake,  or  even  wilfully,  did  an 
unauthorized  act,  still  it  is  not  an  acceptance  of  the 
seed  which  they  have  rejected.  [Lord  Campbell  C.  J. 
This  Court  in  Morton  v.  Tibbett(a)  held,  contrary  to 
some  previous  dicta,  though  not,  I  think,  to  any  decision, 
that  acts  might  amount  to  an  acceptance  within  the 
statute,  though  they  did  not  preclude  the  vendee  from 
contending  that  the  goods  were  not  such  as  to  corres- 
pond with  the  contract:  but  still  there  must  be  an  act  of 
acceptance.]  There  must  be  6uch  an  act,  something 
done  with  intent  to  take  to  the  goods  as  owner;  Curtis 
v.  Pugh  (b).     It  may  be  admitted  that,  if  the  defendants 

(a)  15  Q.  B.  428.  (6)   10  Q.  B.  111. 
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had  done  any  act  inconsistent  with  their  refusal  to  take        1955. 
the  goods,  that  might  have  operated  as  an  acceptance,  as      pARK£R 
if  they  had  sold  them ;  Chapman  v.  Morton  (a);  or  kept      y^aum. 
them  unreasonably  long ;  or  done  any  other  unequivocal 
act  of  ownership:    but  here   they   merely  do  an  act 
necessary  for  the  benefit  of  the  goods. 

O'Malley  and  Worl\edge>  contriL  The  case  for  the 
plaintiff  was  that  the  partner  who  stayed  at  Ipswich  took 
to  the  goods  as  owner,  and,  as  such,  spread  them  out 
thin.  The  refusal  of  the  other  partner  at  Bury  could 
not  prevent  that  from  operating  as  an  acceptance. 
[Erie  J.  If  the  seed  was  hot  and  mouldy,  it  would  be 
a  very  proper  thing  to  spread  it  out  thin  and  air  it,  so 
as  to  prevent  it  from  perishing.  I  should  be  very  unwil- 
ling to  say  that,  if  perishable  property  is  delivered  out  of 
condition,  the  vendee  who  rejects  it  must  suffer  it  to 
perish,  or  take  to  it  as  owner.]  It  is  not  contended  for 
the  plaintiff  that  an  act  done  for  the  benefit  of  the 
article  would  necessarily  be  an  act  of  acceptance :  but  in 
this  case  there  was  evidence  that  the  seed  was  in  good 
condition,  that  spreading  it  out  thin  was  not  necessary 
for  its  examination,  and  that  the  plaintiff  had  not 
authorized  the  defendants  to  spread  it  out  thin.  The 
defendants,  after  the  dispute,  asserted  that  they  spread 
it  out  thin  by  the  plaintiff's  authority,  because  it  was 
hot  and  mouldy.  That  was  evidence  from  which  the 
plaintiff  might  fairly  ask  the  jury  to  infer  that  the 
defendants  at  Ipswich  had  done  an  act  of  ownership, 
and  that  they  afterwards  gave  false  reasons  in  the  hope 
of  doing  away  with  its  effect. 

(a)  11  Af.fr  W.  534, 
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1855.  Lord  Campbell  C.  J.     I  do  not  think  we  should  be 

Pabkbr  justified  in  making  the  rule  absolute  to  enter  a  verdict 
Walus.  *°r  l^e  pl^iotifF;  for  whether  the  evidence  would  have 
warranted  the  jury  in  finding  that  there  was  an  accept- 
ance is  at  least  very  doubtful ;  but  at  the  same  time  I 
cannot  say  that  there  is  not  some  evidence  to  go  to  the 
jury. 

Of  the  law  there  is  no  doubt  To  make  an  acceptance, 
it  is  not  necessary  that  the  vendee  should  have  acted  so 
as  to  preclude  himself  from  afterwards  making  objection 
to  the  quality  of  the  article  delivered;  but  he  must 
have  done  something  indicating  that  he  has  accepted 
.  part  of  the  goods  and  taken  to  them  as  owner.  This 
may  be  indicated  by  his  conduct,  as  when  he  does  any 
act  which  would  be  justified  if  he  was  the  owner  of  the 
goods  and  not  otherwise.  In  such  a  case  the  vendee 
doing  that  act  is  supposed  to  have  accepted  the  goods 
and  become  owner  of  them.  Thus  detention  of  the 
goods  for  a  long  and  unreasonable  time  by  the  vendee 
is  evidence  that  he  has  accepted  them;  but  in  the 
present  case  there  was  no  detention  of  that  kind  before 
the  letter  of  the  28th  July;  and  detention  after  that 
letter,  stating  that  the  6eed  was  rejected  and  waited  the 
plaintiff's  order  for  its  removal,  amounted  to  nothing. 
But  then  it  appears  by  the  defendants'  own  letters  that 
they  had  spread  the  seed  out  thin.  That  is  an  act  of  a 
doubtful  character.  If  the  seed  was,  as  the  defendants 
assert,  hot  and  mouldy,  I  should  say  that  spreading  it 
out  thin  was  an  act  done  by  the  vendee,  not  as  an  act 
of  ownership,  but  for  the  benefit  of  the  vendor;  but  in 
this  case  there  was  evidence  that  the  seed  was  good. 
Whether  it  was  an  act  of  acceptance  depends  on  whether 
it  was  an  act  done  by  the  defendants  as  owners  of  the 
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goods,  or  an  act  done  for  the  benefit  of  the  article  by        1855. 
the  disappointed  vendee  acting  for  the  benefit  of  the       pARKKR 
vendor.     On  the  evidence  it  is  left  in  doubt  which  it       Wallib 
was;  and  I  think  that  was  a  question  for  the  jury.     I 
think  therefore  that  the  rule  should  be  moulded,  and 
made  absolute  for  a  new  trial. 

Wightman  J.  I  do  not  doubt  that  such  a  dealing 
with  the  goods  as  this  may,  in  law,  amount  to  an 
acceptance,  if  it  be  done  with  the  intent  to  accept  the 
goods;  but  in  the  present  case  I  find  great  difficulty  in 
discovering  any  evidence  of  such  an  animus  accipiendi. 
The  whole  transaction,  from  the  time  the  goods  were 
sent  off  by  the  plaintiff,  occupied  less  than  a  week ;  and 
from  the  first  to  the  last  the  defendants  refuse  to  take 
to  the  goods.  In  the  letter  of  the  1st  of  August  the 
defendants  state  that  they  had  spread  out  the  twenty 
sacks  thin  in  consequence  of  authority  from  the  plaintiff, 
it  being  hot  and  mouldy ;  and  the  plaintiff  denies  that 
he  gave  such  authority ;  but  I  can  see  nothing  in  that 
letter  to  indicate  any  intention  to  accept  any  part  of 
the  goods.  It  may  be  that  the  seed  was  not  hot  and 
mouldy;  but  it  would  be  sufficient  to  explain  the  act 
that  the  defendants  thought  it  was.  I  confess  therefore 
that  I  find  difficulty  in  seeing  what  evidence  there  was 
of  the  animus  accipiendi  to  leave  to  the  jury. 

Erle  J.  There  being,  a  verbal  contract  for  the 
supply  of  goods  of  above  the  value  of  10£,  the  vendor 
has  delivered  some  goods  which,  according  t6  his  evi- 
dence, were  of  that  kind  which  according  to  the  contract 
he  was  to  supply.     And  the  question  is  whether  that 
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1855.  contract  was  binding  on  the  defendants.  One  mode  in 
pARKgR  which  such  a  contract  may  be  made  binding  is  if  the 
Walus  ven^ee  accept  and  actually  receive  part  of  the  goods. 
I  think  it  clear  that,  if,  after  goods  have  arrived,  the 
vendee  does  any  act  to  the  goods,  of  wrong  if  he  is  not 
owner  of  the  goods  and  of  right  if  he  is  owner  of  the 
goods,  the  doing  of  that  act  is  evidence  that  he  has 
accepted  them. 

In  the  present  case  the  seed  came  to  the  premises  of 
the  defendants:  and  it  appears  by  the  admission  con- 
tained in  their  letters  that  the  defendants  took  the  seed 
out  of  the  sacks  and  spread  it  out  thin.  Now,  if  the 
seed  was  hot  and  mouldy,  the  taking  it  out  of  the  sacks 
and  spreading  it  out  thin  would  not  be  a  wrongful  act, 
though  not  done  by  the  defendants  as  owners;  nor 
would  it  if  done  by  the  authority  of  the  plaintiff.  In 
the  letter  the  defendants  set  up  both  these  explanations ; 
but  at  the  time  the  nonsuit  is  ordered  the  evidence 
stands  that  the  seed  was  not  hot  and  mouldy,  and  also 
that  there  was  not  authority  from  the  plaintiff  to  spread 
it  out  These  two  suppositions  being  negatived,  the 
spreading  out  of  the  seed  is  an  act  which  would  be 
one  of  wrong  if  the  defendants  were  not  owners  of  the 
goods  and  of  right  if  they  were.  Therefore  the  doing  of 
that  act  is  evidence  for  the  jury  that  they  had  accepted 
the  goods. 

Crompton  J.  The  question  is,  whether  there  is  any 
evidence  that  the  defendants,  in  spreading  out  this  seed 
thin,  acted  as  owners  receiving  it  under  the  parol  con- 
tract Of  the  fact  that  they  did  so  spread  it  out  there  is  no 
doubt:  but  it  is  an  act  explainable  on  three  suppositions: 
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1st.  They  may  have  spread  it  out  by  the  authority  of       1855. 
the  vendor,  the  plaintiff.     2d.  They  may  have  done  it       Parieb 
for  the  benefit  of  the  seed,  a  perishable  article  in  such       Wallib. 
a  condition  as  to  render  the  step  proper.     3d.  They 
may  have  done  the  act  as  owners,  spreading  it  out  for 
their  own  convenience;   for  it  is  not  denied  that  it 
was  a  more  extensive  act  than  was  necessary  for  mere 
examination   to  see  if  it  was  good.      Now  there  was 
contradictory  evidence  as  to  whether  the  plaintiff  had 
authorized  it,  so  the  plaintiff  was  not  bound  by  that  first 
explanation,  unless  the  jury  found  that  there  was  autho-    . 
rity.     Then  there  was  evidence  that  the  seed  was  in 
such  a  condition  that  the  defendants  could  not  have 
done  the  act  for  its  benefit ;  so  that  the  plaintiff  was  not 
bound  by  that  explanation.     If  these  two  were  nega- 
tived by  the  jury,  there  remained  the  third  explanation 
only,  so  that  I  cannot  say  that  there  is  no  evidence  of 
an  acceptance;  but  I  think  that  the  Court  do  right 
to  mould  the  rule,  as  the  evidence  is  not  sufficiently 
satisfactory  to  justify  us  in  entering  a  verdict 

Rule  absolute  for  a  new  trial 
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Saturday  Smaet  and  Spearman  against  Morton, 

May  5th.  * 

Declaration       T^HE  first  count  alleged  that  certain  messuages  and 

charged  that         JL 

G.  occupied  buildings,  situate  in  the  parish  of  St.  Giles  in  the 

buildings,  the 
reversion 

belonging  to  plaintiff;  and  that  plaintiff  was  entitled  to  have  the  building  supported  by  the 
contiguous  mines  underground:  but  defendant  wrongfully,  carelessly,  negligently  and 
improperly,  and  without  leaving  proper  and  sufficient  support  in  that  behalf,  worked  coal 
mines  contiguous  to  and  under  the  buildings,  whereby  the  foundations  of  the  buildings  were 
weakened  and  the  buildings  were  injured,  and  the  ground  on  which  they  stood  gave  way. 
Also  that  defendant,  being  tenant  of  closes  of  which  the  reversion  belonged  to  plaintiff, 
wrongfully,  carelessly,  negligently  and  improperly,  and  without  leaving  proper  and  sufficient 
support  in  that  behalf,  worked  coal  mines  contiguous  to  and  under  the  closes,  and  took  away 
coals  and  earth  out  of  the  mines,  whereby  the  surface  of  the  closes  gave  way.  To  the 
damage  of  plaintiff's  reversion. 

Plea:  that,  before  the  committing  &c,  and  before  plaintiff  had  any  interest  in  the 
buildings  or  closes,  A.  was  seized  in  fee  of  the  land  on  which  the  buildings  were,  and  of 
the  closes,  and  of  the  mines :  and,  by  deed,  granted  to  B.  in  fee  the  lands ;  the  mines 
of  coals,  with  free  leave  and  liberty  to  sink,  work  and  win  the  same,  and  to  drive  drifts,  make 
watergates,  or  use  any  other  way  or  ways  for  the  better  and  more  commodious  working  and 
winning  the  same,  excepted  and  reserved  to  A.,  his  heirs  and  assigns,  A.  satisfying  and 
paying  to  B„  his  heirs  and  assigns,  treble  damages  for  such  loss  or  damage  as  should  be 
sustained.  And  that,  by  the  deed,  A.  covenanted  that  he,  his  heirs  and  assigns,  would 
pay  to  B.t  his  heirs  and  assigns,  treble  the  damages  sustained  by  reason  of  the  digging, 
working,  sinking,  breaking  of  ground,  and  way  leave,  or  other  matter  or  thing  used  or 
exercised  in  working  or  leading  coals.  That  A.'s  right  to  the  mines  and  working  came 
by  assignment  to  defendant,  who  worked  the  mines,  and  did  acts  nocessary,  needful  and 
convenient  for  the  working,  and,  in  so  doing,  caused  the  damages,  doing  no  unnecessary 
damage,  the  acts  being  necessary  for  the  working,  sinking,  digging  and  winning  the  mines ; 
and  defendant  did  the  said  act3  carefully,  diligently,  skilfully  and  properly,  and  according 
to  the  course  and  practice  of  mining  used  and  approved  of  in  the  county  where  the  mines 
were  situated,  and  not  wrongfully,  carelessly,  negligently  or  improperly  ;  defendant  being 
ready  to  pay  to  plaintiff  damages  according  to  the  covenant :  which  acts  were  the  acts 
complained  of. 

Held,  on  demurrer,  a  bad  plea,  the  occupier  of  the  surface  having  a  prima  facie  right  to 
the  support,  and  the  deed  not  authorising  any  working  in  derogation  of  such  a  right. 

Plaintiff  also  replied  that  the  works  done  were  not  necessary  for  the  working,  and  not 
done  carefully,  skilfully  or  properly,  or  according  to  the  custom  of  the  county.  It  was  shewn 
that  defendant  had  not  in  fact  left  supports,  and  that  damage  had  accrued  tberefront,  but 
that,  if  defendant  was  not  bound  to  leave  supports,  the  work  was  necessary  for  winning 
all  the  coal,  and  properly  executed ;  and  it  was  attempted  to  shew  that,  some  years  after 
the  execution  of  the  deed,  it  had  become  customary  to  win  all  the  coal  without  leaving 
supports. 

Held,  that  the  plaintiff  was  entitled  to  the  verdict,  the  defendant  being  bound  to  leave 
supports,  and  therefore  the  works  not  having  been  properly  executed ;  and  the  custom  at 
the  timo  of  executing  the  deed  being  the  custom  to  which  the  plea  must  be  understood  to 
refer. 

Plaintiff  also  new  assigned  for  acts  done  in  excess  of  the  rights  shewn  by  the  plea.  Held 
that  he  was  entitled  to  a  verdict,  the  working  without  leaving  supports  being  an  act  not 
authorized  by  the  deed. 
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county  of  Durham,  were  in  the  occupation  of  Benjamin  1855. 
Greens/Uelds  as  tenant  thereof  to  plaintifls,  the  reversion  Smart 
then  and  still  belonging  to  plaintiffs ;  and  that  plaintiffs  m0rtow. 
were  entitled  to  have  the  said  messuages  and  buildings 
supported  by  the  mines  underground,  contiguous  and 
near  to  and  under  the  said  messuages  and  buildings: 
yet  defendant,  well  knowing  the  premises,  wrongfully, 
carelessly,  negligently  and  improperly,  and  without 
leaving  any  proper  or  sufficient  support  in  that  behalf, 
worked  certain  coal  mines  underground,  contiguous  and 
near  to  and  under  the  said  messuages  and  buildings, 
and  dug  for  and  got  and  took  away  coals,  earth  and  soil 
out  of  the  said  mines ;  whereby,  and  by  reason  of  the 
premises,  the  foundations  of  the  said  messuages  and 
buildings  were  greatly  weakened  and  injured,  and  the 
walls  of  the  said  messuages  and  buildings  became  and 
were  cracked  and  injured;  and  the  ground,  on  which 
the  said  messuages  and  buildings  stood,  subsided, 
cracked,  swagged  and  gave  way.  That  plaintiffs,  by 
means  of  the  premises,  are  injured  in  their  reversionary 
estate  and  interest  in  the  messuages  and  buildings. 

Second  count.  That  certain  closes  of  land,  situate 
in  the  parish  aforesaid,  were  in  the  occupation  of  certain 
persons,  to  wit  Benjamin  Greenshields,  John  Clark  and 
defendant,  as  tenants  thereof,  respectively,  to  plaintiffs, 
the  reversion  thereof  then  and  still  belonging  to  plain- 
tiffs: yet  defendant,  well  knowing  the  premises,  wrong- 
fully, carelessly,  negligently  and  improperly,  and  without 
leaving  any  proper  or  sufficient  support  in  that  behalf, 
worked  certain  coal  mines  underground,  contiguous  and 
near  to  and  under  the  said  closes ;  and  dug  for  and  got 
and  took  away  coals,  earth  and  soil,  out  of  the  said 
mines:  whereby,  and  by  reason  of  the  premises,  the 
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1855.        surface  of  the  said  closes  subsided,  cracked,  swagged 
Smart        aDd  gave  way-     That  plaintiffs,  by  means  of  the  pre- 
Morton.      mises>   ar©    injured    in   their    reversionary   estate   and 
interest  in  the  said  closes. 

Plea.  That,  long  before  the  committing  &c,  and 
before  the  plaintiffs  or  either  of  them  had  any  estate  or 
interest  in  or  title  to  the  said  buildings,  messuages  and 
closes  of  land,  or  any  or  either  of  them,  or  any  part 
thereof,  to  wit  on  29th  December  1671,  Sir  Ralph  Cole, 
Baronet,  since  deceased,  was  seized  in  his  demesne  as 
of  fee  of  and  in  the  land  on  which  the  said  buildings 
and  messuages  were  erected,  standing  and  being,  and  of 
and  in  the  said  closes  of  land,  and  of  and  in  other  the 
lands  and  premises  in  and  by  the  deed,  next  hereinafter 
mentioned,  granted,  bargained,  sold,  aliened,  enfeoffed 
and  confirmed  to  (a)  him,  and  also  of  and  in  the  said 
mines  and  other  the  mines,  veins  and  seams  of  coal  in 
the  said  deed  excepted  and  reserved.  And,  being  so 
seized,  an  indenture,  dated  the  said  29th  December  1671, 
was  made  between  the  said  Sir  R.  Cole  of  the  one  .part, 
and  one  Ralph  Carr9  Esquire,  of  the  other  part:  and 
which  said  indenture  was  and  is  to  the  tenor  and  effect 
and  in  the  words  and  figures  following.  The  plea  then 
set  out  the  indenture,  of  which  the  parts  material  to  the 
present  question  were  substantially  as  follows. 

"This  indenture,  made"  &c,  "witnesseth  that  the 
said  Sir  Ralph  Cole9  for  and  in  consideration  of  the  sum 
of  &c,  "as  also  for  divers  other  good  causes  and 
considerations  him  thereunto  moving,  hath  granted, 
bargained,  sold,  aliened,  enfeoffed  and  confirmed,  and 
doth  by  these  presents,  for  himself,  his  heirs  and  assigns, 

(a)  Sic. 
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and  every  of  them,  grant,  bargain,  sell,  alien,  enfeoff        1855. 
and  confirm,  unto  the  said  Ralph  Carr,  his  heirs  and        smart 
assigns,  all  that  messuage  or  grange  house,  together  with      Morton. 
the  several  lands,"  &c  (describing  the  parcels):  "the 
mines,  veins  and  seams  of  coal  lying  and  being  within 
the  said"&c.  "lands,  tenements,  closes,  hereditaments, 
or  any  part  of  the  said  hereby  granted  or  intended  to 
be  granted  premises,  or  any  part  thereof,  with  free  leave 
and  liberty  to  sink,  work  and  win  the  same  in  any  part 
of  the  said  premises,  and  to  drive  drift  or  drifts,  make 
watergate  or  watergates,  or  use  any  other  way  or  ways, 
for  the  better  and  more  commodious  working  and  win- 
ning the  same  in  the  said  hereby  granted  or  intended 
to  be  granted  premises,  or  any  part  thereof,  unto  the  said 
Sir  Ralph  Cole,  his  heirs  and  assigns,  always  excepted 
and  reserved  out  of  this  present  grant;  the  said  Sir 
Ralph  Cole,  his  heirs  and   assignees,  nevertheless,  or 
such  of  them  as  shall  dig,  sink  or  work  coals  or  for  coals 
in  the  said  premises,  or  any  part  thereof,  always  satis- 
fying and  paying  unto  the  said  Ralph  Carr,  his  heirs 
and  assignees,  treble  damages  for  such  loss  or  damage 
as  he  or  they  shall  sustain,  or  such  other  damage  as  is 
hereafter  expressed  for  such   his  or  their  digging  or 
working  there,  and  for  way  leave  through  the  said  pre- 
mises, or  any  part  thereof,  according  to  the  covenant 
hereafter  in  these  presents  in  that  behalf  mentioned  and 
provided  for  recompence  therein."    Habendum,  except 
as  excepted,  to  Ralph  Carr  in  fee.     Sir  R.  Cole,  for 
himself   and   heirs,   warranted    the   premises   granted, 
against  himself  and   his  father  and  grandfather,  and 
ancestors,  and  his  and  their  acts;  and  he  covenanted 
for  his  own  title,  and  for  quiet  enjoyment  by  R.  Carr, 
his  heirs  and  assigns,  without  molestation  from  himself, 

VOL.   V.  D  B.    &   B. 
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1855.  his  heirs  or  assigns,  or  the  heirs  and  assigns  of  his  father, 
Smart  grandfather  or  ancestors,  and  for  indemnification  from 
Morton,  incumbrances  (with  the  exception  of  a  lease  described) 
caused  by  himself,  his  father,  grandfather  or  ancestors, 
or  persons  claiming  through  them;  and  for  further 
assurances  (including  a  particular  fine).  "And,  lastly, 
whereas  by  the  exception  above  in  these  presents  men- 
tioned the  said  Sir  Ralph  Cole,  and  his  heirs  and  assigns, 
are,  notwithstanding  these  presents,  to  have  the  col- 
lieries and  coal  mines,  veins  and  seams  of  coal  within 
the  said  premises,  with  free  and  full  power  and  liberty 
at  any  tirtre  and  times  hereafter  to  work,  sink,  dig  for, 
or  win  the  same,  and  to  drive  drift  or  drifts,  make 
watercourse  or  watercourses,  or  to  do  any  other  act  or 
thing  necessary,  needful  or  convenient  for  the  working, 
winning,  obtaining  or  getting  the  same,  with  free  liberty 
of  way  leave  over  the  said  premises,  or  any  part  thereof, 
for  leading  and  carrying  the  same  with  carts  or  carriages 
to  places  convenient  for  laying  or  vending  the  same, 
therefore  the  said  Sir  R.  Cole  doth,  by  these  presents, 
for  himself,  his  heirs,  executors,  administrators  and 
assignees,  and  every  of  them,  covenant,  promise,  grant 
and  agree,  to  and  with  the  said  R.  Carr9  his  heirs  and 
assignees,  and  every  of  them,  in  manner  and  form 
following,  that  is  to  say :  that  he,  the  said  Sir  R.  Cok, 
his  heirs  or  assignees,  or  such  of  them  as  shall  at  any 
time  or  times  hereafter  sink,  dig  for,  work,  win  or  get 
any  coals  in  any  part  of  the  said  premises,  shall,  from 
time  to  time,  upon  request  therein  (a)  to  him,  them  or 
any  of  them  made  by  the  said  R.  Carr>  his  heirs  or 
assigns,  or  any  of  them,  well  and  truly  satisfy  and  pay, 

(a)  Sic. 
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or  cause  to  be  well  and  truly  satisfied  and  paid,  unto        1855. 
the  said  R.  Carr,  bis  heirs  or  assignees,  or  such  of  them        Smart 
as  shall  be  the  owner  or  owners  of  the  said  premises,  or      mortow. 
such  part  thereof  in  which  such  coals  shall  be  so  digged 
for,  .won  or  wrought,  all  such  sum  and  sums  of  moneys 
as  shall  amount  unto  treble  the  damages,  loss  or  preju- 
dice which  the  said  R.  Carr,  his  heirs  or  assignees,  or 
any  of  them,  shall  sustain  by  reason  of  such  digging, 
working,  sinking,  breaking  of  ground  and  way  leave,  or 
other  matter  or  thing  used  or  exercised  in  working  or 
leading  of  coals  there :  such  sum  or  sums  of  moneys, 
for  treble  damages,  to  be  arbitrated"  &c.  (provision  for 
determining  the  amount  by  arbitration) :  "  anything  in 
these  presents   to  the    contrary   hereof  contained  in 
anywise  notwithstanding." 

The  plea  then  identified  the  Sir  A  Cole  in  the  deed 
mentioned  with  the  Sir  R.  Cole  mentioned  in  the  com* 
mencement  of  the  plea ;  and  alleged  that  the  messuages 
and  buildings  in  the  first  count  mentioned  were  erected 
on  the  land  on  which  Sir  R.  Cok  was  so  seized  and 
which  were  so  granted ;  and  that  the  closes  mentioned 
in  the  second  count  were  part  of  such  land:  and  that 
the  mines  mentioned  in  the  first  and  second  counts 
were  part  of  the  mines  of  which  Sir  R.  Cole  was  so  seized, 
and  which  were  so  exempted ;  and  that  plain  tiffs  were 
not  entitled  to  have  the  messuages  and  buildings  sup- 
ported by  the  said  mines,  save  and  except  as  aforesaid, 
or  otherwise  than  subject  to  the  said  liberties  and  other 
rights,  privileges,  exceptions,  reservations  and  matters 
excepted  and  reserved  out  of  the  said  grant  by  the  said 
dee<}.  The  plea  then  stated  conveyances  (upon  the 
terms  of  which  nothing  turned)  by  which  the  exempted 
mines,  and  the  powers  and  liberties  reserved,  vested  in 

d  2 
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1855.  Charles  Grey  and  John  George  Brabazon  Ponsonby  for 
gMABT  fourteen  years,  from  23rd  November  1843:  who  demised 
Morton  tne  same  to  defendant  to  hold  at  their  will.  "  Whereupon 
the  defendant,  by  virtue  of  the  said  demise,  and  by 
the  leave  and  license  of  the  said  C.  Grey  and  J.  G.  B. 
Ponsonby,  entered  upon  the  said  mines,  and  worked, 
sunk,  dug  for  and  winned  the  same,  in  divers  parts  of  the 
said  lands  and  premises,  and  drove  divers  drifts,  and  made 
divers  watergates,  and  used  divers  ways,  and  did  other 
acts  and  things  necessary,  needful  and  convenient  for 
the  working,  winning,  obtaining  and  getting  the  same 
in  the  said  lands  and  premises :  and,  in  so  doing,  the 
defendant  caused  the  said  damages  and  injuries  in  the 
declaration  mentioned,  the  defendant  doing  no  unneces- 
sary damage  to  the  plaintiffs,  or  their  said  messuages, 
buildings  and  land,  on  the  occasion  aforesaid,  and  the 
defendant's  said  acts  being  necessary  for  the  working, 
sinking,  digging  and  winning  the  said  mines ;  and  the 
defendant  did  the  said  acts  carefully,  diligently,  skilfully 
and  properly,  and  according  to  the  course  and  practice 
of  mining  used  and  approved  of  in  the  county  where 
the  said  mines  are  situated,  and  not  wrongfully,  care- 
lessly, negligently  or  improperly,  as  in  the  declaration 
alleged :  the  said  Sir  George  Musgrave"  (reversioner  in 
fee  under  the  mesne  assignments  of  the  coal)  "  or  the 
defendant  being  ready  and  willing  to  satisfy  and  pay  to 
the  plaintiffs  damages  according  to  the  said  covenant 
iu  that  behalf  in  the  said  first  mentioned  deed  con- 
tained, for  the  defendants  so  doing,  and  for  causing  the 
said  injuries  to  the  plaintiffs.  And  which  said  acts  of 
the  defendant  are  the  acts  in  the  declaration  com- 
plained of.* 

By  the  replication,  the   plaintiffs  took  issue:   First, 
"  upon  so  much  of  the  defendant's  pica  as  alleges  that 
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the  acts  complained  of,  and  which  caused  the  injuries        1855. 
complained  of,  were  necessary  for  the  working,  sinking,        Smart 
digging  and  winning  the  said  mines :*  Secondly,  "upon       Norton. 
so  much  of  the  defendant's  plea  as  alleges  that  the 
defendant  did  the  acts  complained  of,  and  which  caused 
the  injuries  complained  of,  carefully,  skilfully  or  pro- 
perly, or  according  to  the  course  and  practice  of  mining 
in  such  case  used  and  approved  of  in  the  county  where 
the  said  mines  are  situated." 

The  plaintiffs  also  new  assigned  "  that  they  sue,  not 
only  for  the  acts  and  grievances  in  that  plea  admitted, 
but  also  for  acts  and  grievances  done  and  committed 
by  the  defendant  in  excess  of.  the  alleged  rights, 
and  upon  other  and  different  occasions,  and  for  other 
and  different  purposes,  and  in  other  and  different  ways 
than  those  mentioned  or  referred  to  in  the  said  plea, 
and  to  a  much  greater  extent  than  in  that  plea  men- 
tioned." To  this  the  defendant  pleaded  Not  guilty :  on 
which  issue  was  taken. 

The  plaintiff  also  demurred  to  the  plea.  Joinder  in 
demurrer. 

On  the  trial  of  the  issues  of  fact,  before  Cresswell  J., 
at  the  last  Durham  assizes,  it  appeared  from  the  evidence 
that,  before  the  year  1810,  it  had  been  the  practice  in 
the  county  so  to  work  out  the  coal  as  to  leave  pillars  for 
the  support  of  the  superincumbent  soil.  Since  1810, 
the  practice  had  been  to  work  out  all  the  coal;  but 
it  was  disputed  whether  this  practice  applied  to  the  case 
of  working  under  buildings.  It  was  admitted  that  the 
defendant  had  worked  out  all  the  coal  under  the  land 
and  buildings ;  and  it  was  also  admitted  that  he  had  done 
this  according  to  the  most  approved  mode  of  working, 
unless  it  was  his  duty  to  leave  a  support.  The  injury 
alleged  in  the  declaration  had  occurred  from  want  of 
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1855'       such  support.     A  verdict  was  taken  for  the  plaintiff  on 
Smart       all  the  issues,  with  leave  to  move  as  after  mentioned. 


Morton. 


In  this  Term,  Knowles  obtained  a  rule  calling  on  the 
defendant  to  shew  cause  why  a  verdict  should  not  be 
entered  for  the  defendant,  on  all  the  issues,  on  the 
ground  that  the  evidence  shewed  that  the  defendant 
was  entitled  to  the  verdict. 

In  this  Term  (a),  the  Court  having  directed  that  the 
arguments  on  the  demurrer  and  rule  should  come  on 
together, 

Watson  was  heard  in  support  of  the  demurrer  to  the 
plea;  and  Watson  and  Manisty  shewed  cause  against 
the  rule  Nisi. 

Watson,  in  support  of  the  demurrer.  The  plea  sets  up 
as  a  defence  the  reservation  of  the  coal  mines  and  of 
the  right  to  work  them.  But  this  covers  only  lawful 
working;  and  the  compensation  is  to  be  paid  only  for 
•  damage  done  in  such  working,  as  appears  from  Harris  v. 
Ryding(b\  where  the  reservation  was  to  the  same  effect 
as  here.  There  Parke  B.,  in  the  course  of  the  argument  (c), 
said :  "  The  clause  as  to  compensation  means  for  damage 
done  by  exercising  the  power  reserved.  This  is  case  for 
working  the  mines  in  an  unreasonable  manner.  If  you 
work  the  mine  in  an  unreasonable  manner,  it  is  not 
within  the  clause.  Is  the  covenant  to  apply  to  all  acts 
whatever  done  in  getting  the  mines,  or  only  to  legal 
acts  ?  "  Now  mines,  if  the  surface  be  in  the  occupation 
of  a  party    other  than   the   owner  of  the   mine,  are 

(a)  The  argument  on  the  demurrer  commenced  on  April  24th,  before 
Lord  Campbell  C.  J.,  Erie  and  Crompton  Jg. ;  the  remainder  of  the  case 
was  argued  on  April  26th,  before  the  same  Judges. 

(6)  5  M :  Jr  V.  60.  (c)  5  AT.  $■  W.  63, 
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lawfully  worked  only  where  sufficient  support  is  left  1855. 
for  the  surface ;  Humphries  v.  Brogden  (a),  Jeffries  v.  smart 
Williams  {b\  It  is  worth  noticing  that  in  Harris  v.  Moa'ro.v. 
Ryding{e)  the  reservation  was  of  "  all  and  all  manner  of 
coals,"  a  rather  larger  expression  then  occurs  here,  and 
suggesting  the  argument  that  the  whole  of  the  coal, 
including  that  necessary  for  support,  might  be  taken 
away :  indeed  here  all  the  coal  might  have  been  taken 
away  lawfully,  if  the  defendant  had  substituted  wooden 
supports.  All  exceptions  in  a  grant  are  to  be  construed 
most  strongly  against  the  grantor;  Shepp.  Touch*,  c.  5. 
p.  100;  Com.  Dig.,  Fait  (E  8.) ;  The  Durham  and  Sun- 
derland Railway  Company  v.  Walker  (rf>  The  liberty 
reserved  is  "to  sink,  work  and  win"  the  coal,  and  to  drive 
drifts  &c,  and  make  watergates  and  ways,  for  working 
and  winning  it.  There  is  nothing  which  gives  the  power 
to  work  unlawfully.  The  satisfaction,  which,  as  before 
shewn,  must  be  only  for  damage  done  in  the  proper 
working,  seems  to  be  stipulated  for  in  respect  of  the 
surface  only.  That  was  the  view  which  Parke  B.  was 
inclined  to  take  in  Harris  v.  Ryding(e):  but  he  said  that 
at  any  rate  the  covenant  for  compensation  did  not  extend 
the  power.  [Lord  Campbell  C.  J.  referred  to  Hilton  v. 
Earl  Granville  (gY]  The  language  of  the  judgment 
there  goes  much  further  than  it  is  necessary  for  the 
plaintiffs  to  go  here :  it  appears  to  shew  that  an  express 
grant  of  the  power  now  claimed  by  the  defendant  would 
be  void.  The  plaintiffs  here  contend  only  that  no  such 
power  is  granted  by  the  terms  of  the  deed.  The 
justification  at  the  conclusion  of  the  plea  does  not 
allege   that  the  mines  were   worked   in  a  reasonable 

(a)  12  Q.  B.  739.  (6)  5  Exch.  792. 

(c)  S  M.  $  W.  60.  (</)  2  Q.  B.  940. 

(#)  5  M.  j-  W.  71.  (9)  5  Q.  B.  701. 
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1855.  manner.  It  alleges  that  the  defendant  worked,  sunk 
Smart  an^  dug,  drove  drifts,  and  made  watergates  and  used  ways, 
Morton.  an^  ^  other  acts  necessary  for  the  working,  winning, 
obtaining  and  getting  the  coal,  doing  no  unnecessary 
damage,  such  acts  being  necessary  for  the  working, 
sinking,  digging  and  winning  the  mines:  but  this  does 
not  justify  taking  away  the  supports.  In  Humphries  v. 
Broaden  (a)  the  Court  said:  "  Something  has  been  said 
of  a  right  to  a  reasonable  support  for  the  surface :  but 
we  cannot  measure  out  degrees  to  which  the  right  may 
extend ;  and  the  only  reasonable  support  is  that  which  will 
protect  the  surface  from  subsidence,  and  keep  it  securely 
at  its  ancient  and  natural  level."  This  also  shews  the 
insufficiency  of  the  allegation  that  defendants  did  the 
acts  "  carefully,  diligently,  skilfully  and  properly,  and 
according  to  the  course  and  practice  of  mining  used 
and  approved  of  in  the  county  where  the  said  mines 
are  situated."  The  care,  diligence,  skill  and  propriety 
are  to  be  tested  only  by  the  surface  being  left  secure : 
the  custom  of  the  county  is  merely  a  suggestion  of  evi- 
dence of  the  mode  of  working,  not  an  allegation  of  its 
propriety.  That  working  properly  according  to  the 
practice  of  mines  is  not  tantamount  to  leaving  sufficient 
props,  and  therefore  is  no  answer  to  a  complaint  for 
wonting  without  leaving  such  props,  appears  from  the 
judgment  in  Jeffries  v.  Williams  (ft). 

Watson  and  Manisty  shewed  cause  against  the  rule. 
The  facts  which  appeared  at  the  trial  really  raise 
the  same  question  as  the  demurrer.  The  plaintiffs 
do  not  deny  that  the  mines  have  been  properly 
worked,  if  the  defendant  was  not  bound  to  leave 
supports:     the    defendant    admits    that     he  did    not 

(a)  12  Q.  B.  745.  (6)  5  Exch.  792. 
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leave  supports,  and  that  damage  has  resulted  from  this*  1855. 
If  the  argument  against  the  plea  is  well  founded,  this  smart 
shews  that  the  works,  as  executed,  were  not  necessary  mobton. 
for  working  the  mines  in  a  legal  manner,  and  were  not 
done  carefully,  skilfully  or  properly  according  to  the 
course  and  practice  of  mines  in  the  county.  No  evi- 
dence was  given  to  shew  that  it  was  customary  in  the 
county  for  the  owner  of  mines  to  work  them  so  as, 
by  want  of  support,  to  damage  houses  on  the  surface 
belonging  to  another  party :  and,  even  if  the  evidence 
went  so  far  as  to  shew  that  such  a  practice  had  prevailed 
since  1810,  this  could  not  affect  the  finding  on  the 
issue,  which  must  be  construed  by  the  practice  prevail- 
ing at  the  time  when  the  deed  was  made.  As  to  the 
new  assignment,  the  question  is  whether  the  acts  done 
were  in  excess  of  the  power  reserved :  this  also  raises 
the  same  question  as  the  demurrer. 

Bramwell  argued  in  support  of  the  plea,  and  Bram- 
weU,  Knowles  and  Unihank  in  support  of  the  rule. 

Bramwell,  in  support  of  the  plea.  The  authorities 
cited  may  establish  general  principles,  but  cannot  deter- 
mine the  particular  question  unless  where  the  language 
of  the  deed  is  identical  with  that  in  the  deed  now 
under  consideration.  It  is  true,  in  general,  that,  in  the 
absence  of  grant  or  reservation,  the  owner  of  mines 
cannot  legally  so  work  them  as  to  leave  the  surface,  if 
in  the  occupation  of  another  party,  without  support  The 
question  arises  on  this  particular  deed.  In  interpreting 
the  deed,  there  is  apparent  probability  that  the  inten- 
tion of  the  parties  was  to  provide  for  the  winning 
of  the  coal  excepted  from  the  lease,  that  is,  of  all 
the  coal     The  probability  that  this  would  injure  the 
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1855.  surface  was  contemplated:  and,  with  this  view,  a 
Smart  provision  is  made  for  compensation  to  the  extent  of 
Morton.  treble  the  damage :  in  default  of  thi$  the  mine-owner 
cannot  take  the  coal;  and  that,  however  little  the 
damage  to  the  owner  of  the  surface,  and  however  great 
the  loss  to  the  mine  owner.  The  power  to  win,  clearly 
carries  with  it  more  than  the  mere  right  to  take  the 
coal ;  for  the  removal  of  some  of  the  sub-soil  is  inevit- 
able in  the  process.  Either  the  defendant  had  the  right 
to  work  with  the  certainty,  or  with  the  risk,  of  damage 
to  the  surface,  or  the  mere  possibility  of  damage  was 
enough  to  prevent  him.  The  last  cannot  have  been 
intended:  all  working  is  attended  with  a  possibility  of 
risk  to  the  surface,  as  if  a  spring  of  water  be  unexpectedly 
reached.  The  meaning  must  therefore  be  that,  though 
the  defendant  may  not  do  what  will  certainly  damage 
the  Surface,  he  may  work  at  the  risk  of  the  damage,  but 
must,  in  the  event  of  actual  damage,  compensate  for  it 
as  provided.  The  deed  cannot,  of  course,  be  interpreted 
by  the  result  which  has  here  occurred.  Now  the  de- 
claration complains  that  the  plaintiffs  wrongfully  worked 
and  dug,  without  leaving  sufficient  support  If  there 
could  not,  under  any  circumstances,  be  a  right  to  do 
what  the  defendant  has  done,  it  would  have  been 
enough  to  state  the  working  and  digging  without 
leaving  the  supports,  and  the  word  "  wrongfully"  might 
have  been  omitted.  Then  the  plea  sets  out  a  grant 
which  makes  the  act,  under  certain  circumstances,  not 
wrongful.  [Lord  Campbell  C.  J.  The  plaintiffs  say 
that  the  deed  does  not  make  it  otherwise  than  wrongful, 
according  to  decided  cases,  unless  a  support  be  left.] 
Humphries  v.  Brogden  (a)  is  not  disputed  by  the 
defendant:  in  fact  it  furnishes  an  explanation  of  Harris 

(a)  n  Q.  B.  739. 
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v.  By  ding  (a\  In  Harris  v.  Ryding  (a)  the  declaration  1855. 
complained,  as  here,  that  the  working  was  done  Buakt 
u  wrongfully,  carelessly,  negligently,  and  improperly,"  MoIton. 
Hie  plea  did  not  shew  that  the  works  were  not  done 
carelessly,  negligently  and  improperly,  but  set  op  a 
licence,  which  could  not  be  considered  as  a  licence  for 
more  than  what  should  be  reasonably  done :  here  the 
plea  does  deny  the  carelessness,  &c  [Erie  J.  If  you, 
without  working  improvidently,  destroyed  a  spring  or 
caused  the  surface  to  sink,  that  argument  might  perhaps 
apply :  but  here,  it  is  said,  you  are  shewn  to  have  taken 
away  all  the  support,  so  that  the  surface  could  not  but 
sink.]  If  the  declaration  meant  that  the  working  of  the 
mine  was  such  that  the  surface  inevitably  sunk,  the  plea 
might  not  be  an  answer :  the  answer  would  be  a  denial 
of  the  fact.  But  the  declaration  means  merely  that 
the  sinking  resulted  in  fact  from  the  working.  The 
possibility  of  damage  does  not  make  the  working  illegal: 
and  where  is  the  line  to  be  drawn?  There  is  a  difference 
between  a  licence  by  law  and  a  licence  by  deed:  a 
licence  by  law  would  not  authorize  all  acts,  within  the 
terms  of  the  licence,  producing  damage ;  but  a  licence 
given  by  the  owner  of  the  land  to  do  an  act  the  probable 
result  of  which  is  damage  to  him,  for  which  damage  he 
is  to  be  compensated,  authorizes  the  act  although  it 
produces  the  damage :  and,  in  the  latter  case,  it  is  not 
easy  to  limit  the  probability,  or  to  say  how  near  it  may 
approach  to  certainty.  The  most  convenient,  as  well  as 
the  most  natural,  interpretation  of  the  deed  is  to  con- 
strue it  as  protecting  the  miner  from  liability  provided 
he  pays  treble  for  all  the  damage  he  does.  The  Statute 
of  Limitations  will  then  run  against  the  owner  of  the 

(a)  5  AT.  fr  W.  60. 
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1855.  surface,  not  from  the  time  of  the  act  done,  but  from 
8m art  *h*t  °f  the  damage  occurring ;  a  construction  much  to 
Moeton.  his  advantage,  in  a  case  like  this.  In  Humphries  v. 
Brogden  (a)  the  question  turned  entirely  upon  the 
common  law  right:  no  licence  by  the  owner  of  the 
surface  was  set  up:  the  defendant  shewed  no  right  to 
do  any  damage  at  all.  [Lord  Campbell  C.  J.  If  the 
owner  of  the  surface  has  at  common  law  a  right  to  the 
support;  how  do  you  shew  that  the  easement  has  been 
renounced?  Does  the  deed  amount  to  that?  Crompton  J. 
Perhaps  it  may  be  said  that  some  interference  with  the 
easement  is  licenced,  as,  for  instance,  the  taking  away 
of  the  soil  immediately  above  the  coal.]  In  Harris  v. 
Ryding  (b)  the  Court  relied  upon  the  circumstance  that 
the  working  appeared  on  the  record  to  be  improper: 
though  certainly  they  do  also  insist  on  the  general  right 
of  the  owner  of  the  surface  to  support.  [Lord  Campbell 
C.  J.  That  was  the  ratio  decidendi.]  Parke  B.  un- 
doubtedly intimates  an  opinion  that  the  compensation 
was  with  reference  to  damage  done  on  the  surface :  the 
mention  of  the  pasture  and  crops,  in  the  compensation 
clause  in  that  case,  might  reasonably  suggest  such  an 
interpretation, 

BramweU9  Knowles  and  Unthank,  in  support  of 
the  rule.  If  the  word  "necessary,"  in  the  first  re- 
plication, means  what  was  necessary  for  doing  what 
the  defendant  has  in  fact  done,  the  issue  on  that 
replication  must  clearly  be  found  for  the  defendant. 
If,  however,  it  means  only  what  was  necessary  for 
carrying  out  the  powers  reserved  by  the  deed,  the 
question  does  come   to  that  raised  by  the   demurrer 

(a)  12  Q.  B.  739.  {b)  6  M.  &  W.  60. 
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to  the  plea.  The  issue  on  the  second  replication  must  1855. 
be  found  for  the  defendant:  the  care,  skilfulness,  pro-  Smart 
priety  and  conformity  with  the  custom  of  the  county  Morton. 
are  not  disputed.  [Lord  Campbell  C.  J.  The  care, 
skilfulness  and  propriety  are  not  disputed,  if  the  de* 
fendant  was  entitled  to  take  away  all  the  supports: 
if  he  was  not,  it  is  said  that  the  taking  them  away  was 
inconsistent  with  a  right  mode  of  working.]  At  all 
events,  it  was  shewn  that  the  custom  of  the  county  was 
so  to  work  them,  at  the  time  when  the  acts  complained 
of  were  done :  and  that  must  have  been  the  time  to 
which  the  deed  looked:  otherwise  many  modern  im- 
provements would  be  incapable  of  adoption.  If  every 
thing  is  to  be  judged  of  by  the  state  of  things  existing 
at  the  time  of  the  deed,  the  owner  of  the  surface  cannot 
complain  of  injury  done  to  buildings  now  existing  where 
there  was  no  building  at  the  time  of  the  deed. 

Watson,  in  reply,  as  to  the  demurrer.  The  suggestion 
made  from  the  Bench,  that  some  injury  to  the  easement 
is  contemplated,  admits  of  the  answer  that  the  right  to 
support  will  not  be  infringed  at  all  if  the  working  be 
conducted  in  what  the  plaintiff  contends  to  be  the  legal 
manner. 

Cur.  adv.  vult 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court 

We  are  of  opinion  that  upon  the  demurrer  to  the  plea 
the  plaintiffs  are  entitled  to  judgment. 

The  rights  and  obligations  of  parties,  where  the  sur- 
face of  land  belongs  to  one  owner  and  the  minerals 
under  it  belong  to  another,  appear  to  be  well  settled  by 
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1855.  the  two  cases  of  Harris  v.  Ryding  (a)  and  Humphries  v. 
gMART  Brogden  (&).  Prim&  facie,  the  owner  of  the  surface  is 
Mobtom  entitled  to  support  from  the  subjacent  strata:  and,  if 
the  owner  of  the  minerals  works  them,  it  is  his  duty  to 
leave  sufficient  support  for  the  surface  in  its  natural 
state.  But  the  prima  facie  rights  and  obligations  of  the 
owner  of  the  surface  and  of  the  minerals  may  be  varied 
by  the  production  of  title  deeds,  or  by  other  evidence. 
Upon  the  present  record,  we  are  to  assume  that  the 
rights  and  obligations  of  the  plaintiffs  and  of  the 
defendant,  which  would  exist  as  of  common  right,  are 
only  varied  by  the  deed  of  29th  December  1671,  severing 
the  surface  from  the  minerals,  and  making  of  them  two 
separate  tenements,  to  be  thereafter  held  under  separate 
titles.  The  declaration,  claiming  a  right  to  support  for 
the  surface  from  the  minerals,  alleges  that  the  defendant 
improperly  worked  the  minerals  *  without  leaving  any 
proper  or  sufficient  support  in  that  behalf,**  whereby  the 
surface,  and  the  houses  upon  it,  "  subsided,  cracked, 
swagged  and  gave  way.*  The  plea,  confessing  that  the 
defendant  did  work  the  minerals  without  leaving  such 
support,  and  that  thereby  the  alleged  consequence  took 
place,  justifies  under  the  reservation  and  the  powers  to 
be  found  in  the  deed.  On  the  execution  of  the  deed, 
the  surfiice  passing  to  Ralph  Carr,  the  minerals  remained 
in  Sir  Ralph  Cole:  but  the  simple  reservation  of  the 
minerals  would  not  deprive  the  grantee  of  the  surface 
of  the  right  to  support  from  the  minerals:  and  the 
defendant  must  rely  upon  the  special  powers  reserved 
as  to  the  working  of  the  minerals.  Upon  the  severance 
of  the  surface  and  the  minerals,  a  deed  might  be  framed 

(«)  5M.8fW.60.  *  (6)  12  Q.  B.  739. 
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empowering  the  owner  of  the  minerals  to  remove  the  1855. 
whole  of  them  without  leaving  a  support  for  the  surface ;  gMABT 
compensation  being  made  to  the  owner  of  the  surface  ^J^TOtt 
for  the  damage  thereby  occasioned  to  his  tenement 
But  we  consider  Harris  v.  Ryding  (a)  an  express 
authority  to  shew  that  the  deed  of  1671  is  not  so 
framed.  We  have  compared  it  with  the  deed  in 
Harris  v.  Ryding  (a),  as  set  out  in  the  report  of  the 
case,  and  with  a  full  copy  of  that  deed  which  has  been 
furnished  to  us:  and,  for  this  purpose,  we  can  discover 
no  substantial  difference  between  them.  It  may  be 
contended  that  the  powers  here  reserved  of  working 
and  winning  the  coals  are  not  confined  to  such  as  are 
to  be  exercised  on  the  surface:  but,  wherever  exercised, 
they  are  perfectly  consistent  with  the  exercise  of  them 
being  subject  to  the  implied  right  of  the  owner  of  the 
surface  to  support  from  the  minerals.  If  the  owner  of 
a  house  were  to  convey  it  to  another  by  deed  reserving 
a  lower  story  to  hifnself,  whatever  powers  he  reserved 
for  the  enjoyment  of  this  story,  unless  the  right  of 
support  is  renounced  by  the  grantee  of  the  superior 
stories,  these  powers  must  be  considered  as  only  meant 
to  be  exercised  subject  to  this  right  being  respected. 
Compensation  was  stipulated  in  Harris  v.  Ryding  {a) 
for  any  damage  done  under  the  licence :  and  the  mere 
amount  of  compensation  cannot  vary  the  construction 
of  the  licence.  The  right  to  compensation  may  well  be 
contemplated  as  extending  only  to  injuries  which  may 
arise  from  mining,  the  mining  being  carried  on  in  such 
a  manner  as  that  the  surface  is  still  left  to  enjoy  a 
sufficient  support    Without  further  comment,  we  give 

(a)  5  M.  *  JF.  60. 
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1855.       judgment  on  the  demurrer  for  the  plaintiffs:  and  we  are 
Smart       glad  to  be  informed  that  the  case  is  immediately  to  be 
Morton,     removed  into  a  Court  of  Error,  where  all  the  authorities 
upon  the  subject  may  be  reviewed. 

We  are  likewise  of  opinion  that  the  verdict  entered 
for  the  plaintiffs  on  the  first  and  second  replications 
ought  to  stand.  We  think  that  the  acts  complained  of, 
which  caused  the  subsidence  of  the  surface,  were  not 
"  necessary  for  the  working,  sinking,  digging  and 
winning  the  said  mines,"  although  necessary  for  the 
complete  removal  of  all  the  minerals  reserved.  We 
likewise  think  that,  upon  the  admission  and  the  evidence 
given  at  the  trial,  the  acts  complained  were  not  done 
"carefully,  skilfully  or  properly,  or  according  to  the 
course  and  practice  of  mining,"  as  alleged.  We  cannot 
say  that  the  evidence  is  sufficient  to  prove  a  course  and 
practice,  where  the  surface  with  houses  upon  it  belongs 
to  one  owner  and  the  strata  of  coal  to  another,  for  the 
owner  of  the  coal  to  remove  the  whole  of  the  coal  so  as 
to  make  the  surface  swag  and  the  houses  to  tumble  down. 
Besides,  we  think,  in  accordance  with  the  opinion  of 
Parke  B.  in  Harris  v.  Ryding  (a),  that  the  course  and 
practice  alleged  must  be  taken  to  be  the  course  and 
practice  used  and  approved  of  in  the  county  of  Durham 
at  the  time  of  the  reservation.  But,  according  to  the 
course  and  practice  of  mining  in  this  county  till  1810, 
ribs  of  coal  were  left  to  support  the  surface. 

The  same  observations  apply  to  the  issue  on  the 
new  assignment,  the  finding  as  to  which  was  properly 
admitted  by  Mr.  Knowles,  in  his  argument,  to  depend 
on  the  construction  to  be  put  on  the  deed.     The  new 

(a)  5  M.  $•  r.  60. 
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assignment  is  in  respect  of  acts  done  in  excess  of  the 
alleged  rights,  and  on  other  and  different  occasions, 
and  for  other  and  different  purposes,  and  in  other  and 
different  ways,  than  those  mentioned  in  the  plea :  that 
is,  in  effect,  for  acts  done  without  such  necessity  as 
mentioned  in  the  plea,  and  not  according  to  the  course 
of  good  mining.  As  we  held  that  the  acts  were  not 
necessary  for  the  purposes  allowed  by  the  deed,  nor 
according  to  the  course  of  good  mining  referred  to  in 
the  deed,  the  finding  on  the  issue  on  the  new  assignment 
will  also  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff  on  the  demurrer ; 
and  rule  discharged. 
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1855. 


Smart 

v. 

Morton. 


The  Queen  against  Mary  Wood. 


Monday, 
May  7th. 


PH1PSON,  on  an  earlier  day  in  this  Term,  obtained  Under  The 
Public  Health 

a  rule  Nisi  for  a  certiorari  to  remove  the  conviction   Act,  1848 
of  Mary  Wooa\  after  mentioned.  c.  63.),  local  " 

It  appeared  by  affidavit  that  The  Local  Board  of  health  have  no 
Health  of  Burslem,  Staffordshire,  established  under  The  f0e^e£ywer 

laws  for  carry- 
ing oat  the 
purposes  of  the  Act,  bat  only  such  by-laws  as  are  authorized  by  section  55. 

A  by-law  that  "  all  occupiers  of  any  premises  within  the  district  shall  properly  clean 
and  remove  all  snow,  or  other  obstructions,  from  the  footpath  and  channel  opposite  their 
respective  premises,  before  nine  of  the  clock  in  the  forenoon  of  each  day,"  is  bad. 

An  information  having  been  laid  against  an  occupier,  under  this  by-law,  and  it  being 
proved  that  the  occupier  had  neglected  to  remove  snow,  it  was  objected  that  the  by-law 
was  bad :  bat  the  justice  held  that,  inasmuch  as  it  had  been  allowed  by  the  Secretary 
of  State,  under  sect.  115,  be  could  not  entertain  the  objection:  and  he  convicted  the 
occupier* 

The  Court  quashed  the  conviction  on  certiorari,  though  sect.  137  enacts  that  no  pro- 
ceeding touching  the  conviction  of  any  offender  against  the  Act  be  removeable  by  certiorari ; 
holding  that  the  justice  had  acted  without  jurisdiction. 

QiMere,  by  Lord  Campbell  C.  J. ,  whether,  if  the  justice  bad  heard  the  objection  and 
decided  against  it,  he  would  have  acted  without  jurisdiction  so  that  the  conviction  might 
have  been  quashed  :  #emMe,  by  Crompton  J.,  that  he  would. 
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&  B. 
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1855.       Public  Health  Act,  1848  (11  &  12  Vict  c.  63.),  passed 

TLc  Quekn    a  by-law  in  the  words  following.     **  AH  occupiers  of 

Woo©.       any  Prefn*ses  within  the  district  shall  properly  cleanse 

and  remove  all  snow,  or  other  obstructions,  from  the 

footpath  and  channel  opposite  their  respective  premises, 

before  nine  of  the  clock  in  the  forenoon  of  each  day." 

Mary  Wood,  widow,  the  occupier  of  a  mansion  house 
and  grounds  surrounding  the  same,  within  the  Burslem 
district,  was  summoned  on  the  information  of  Thomas 
Povey,  Inspector  of  nuisances  to  the  Board,  for  breach 
of  this  by-law.  On  the  return  of  the  summons,  her 
attorney  admitted  the  breach  of  the  by-law,  by  Mrs. 
Wood  having  neglected  to  clear  some  snow  from  the 
footpath  and  channel  opposite  to  her  house.  No  other 
obstruction  was  complained  of.  Mrs.  Wood's  attorney 
contended  that  the  by-law  was  illegal.  The  magistrate, 
Thomas  Bailey  Rose  Esq.,  declined  entering  into  this 
question,  stating  that,  as  the  by-law  had  been  allowed, 
it  was  his  duty  to  carry  it  into  effect :  and  he  accordingly 
convicted  Mrs.  Wood.     The  conviction  was  as  follows. 

"  County  of  Stafford,  to  wit.  Be  it  remembered 
that,  on  the  13th  day  of  February,  in  the  year  of  our 
Lord  1855,  Mary  Wood  is  convicted  before  me,  Thomas 
Bailey  Rose,  Esquire  (a  stipendiary  magistrate  sitting  at 
a  police  Court  appointed  in  that  behalf,  and  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  county  of 
Stafford),  of  having,  on  the  27th  day  of  January,  in  the 
year  aforesaid,  unlawfully  neglected  properly  to  clean 
and  to  remove  all  snow  and  other  obstructions  from  the 
footpath  and  the  channel  opposite  to  certain  premises, 
of  which  she  was  the  occupier,  situate  at  Brownhills  in 
the  parish  of  Burslem,  in  the  said  county,  and  within 
the  district  of  The   Burslem  Local  Board  of  Health, 
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before  the  hour  of  9  of  the  clock  in  the  forenoon  of  the        1855. 
said  27th  day  of  January,  as  required  by  the  by-laws  of   The  Queen 
the  said  Board,  duly  made  and  allowed  in  pursuance  of       wood. 
the  statute  in  such  case  made  and  provided :  contrary 
to  The  Public  Health  Act     And  I,  the  said  justice,  do 
adjudge  that  the  said  Mary  Wood  hath  forfeited,  for  her 
said  offence,  the  sum  of  one  shilling,  and  that  she  do 
pay  to  Thomas  Povey  the  further  sum  of  eight  shillings 
as  and  for  his  costs  in  this  behalf." 

P.  M'Makon  now  shewed  cause.  There  is  a  preli- 
minary objection  to  this  rule.  Sect  137  of  The  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63.),  enacts:  "That 
no  rate,  nor  any  proceeding  to  be  had  touching  the 
conviction  of  any  offender  against  this  Act,  nor  any 
order,  award,  or  other  matter  or  thing  whatsoever  made, 
done,  or  transacted  in  or  relating  to  the  execution  of 
this  Act,  shall  be  vacated,  quashed,  or  set  aside  for 
want  of  form,  or  be  removed  or  removable  by  certiorari 
or  other  writ  or  process  whatsoever  in  any  of  the 
superior  Courts."  Now  this  is  a  proceeding  touching 
the  conviction  of  an  offender  against  the  Act,  the 
by-law  being  made  professedly  in  pursuance  of  sect.  55, 
and  confirmed  under  sect  115.  It  may  be  that  the 
confirmation  alone  would  not  suffice  to  give  validity  to 
a  by-law  which  was  beyond  the  scope  of  the  Act  That, 
however,  does  not  shew  that  the  conviction  can  be 
quashed.  The  magistrate  is  bound  to  act  on  the  by-law 
as  he  finds  it ;  he  has  no  discretion  as  to  such  an  exer- 
cise of  his  authority  ;  Macdougall  v.  Paterson  (a).  The 
proper  way  of  raising  the  question  would  be  by  an 

fa)  11  Com.  B.  755. 
E   2 
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1855.  action  of  trespass  against  the  magistrate.  [Erie  J.  Such 
TheQc'EEN     an  action,  if  the  proceeding  were  within  the  magistrate's 

AVooi>  jurisdiction,  would  not  lie,  by  stat.  1 1  &  12  Vict.  c.  44. 
s.  1.  If  it  did  lie,  that  would  not  shew  that  this  con- 
viction could  not  be  quashed.]  This  is  not,  at  any  rate, 
the  ordinary  or  the  most  convenient  mode  of  questioning 
a  by-law.  The  question  in  Regina  v.  Edmonds  (a)  seems 
to  have  been  so  raised  by  consent.  [Lord  Campbell 
C.  J.  We  should  undoubtedly  have  quashed  the  con- 
viction in  that  case  if  we  had  thought  the  by-law  bad.] 
Except  in  the  case  of  the  city  of  London,  a  by-law 
cannot  be  objected  to  upon  a  return  to  a  habeas  corpus; 
Ballard  v.  Bennet(b).  [Crompton  J.  That  was  not  the 
case  of  a  conviction:  the  attempt  was  to  remove  an 
action,  brought  in  the  Court  of  pleas  of  a  city,  upon 
a  by-law.]  Next,  the  by-law  is  good.  The  power 
to  make  such  a  by-law  would  arise,  even  without  the 
express  provision  in  sect.  55,  from  the  general  enact- 
ments of  the  statute.  The  preamble  recites  that  "  it  is 
expedient  that  the  supply  of  water  to  such  towns  and 
places"  (towns  and  populous  places  in  England  and 
Wales),  "and  the  sewerage,  drainage,  cleansing,  and 
paving  thereof,  should,  as  far  as  practicable,  be  placed 
under  one  and  the  same  local  management  and  control." 
The  Local  Board,  for  the  promotion  of  the  public  health, 
are  entrusted  with  large  powers;  for  instance,  under 
sect.  117,  they  are  the  surveyor  of  the  highways;  and, 
as  such,  they  would  have  the  power  which,  under  stat. 
5  &  6  W.  4.  c.  50.  s,  26.,  the  surveyor  of  the  highways 
has  to  cause  snow  to  be  removed.  To  such  functions 
a  general   power  to   make   by-laws   is   incident   upon 

(a)  4  E.  $•  B.  993.  (6)  2  Burr.  775. 
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common  law  principles.  Then  sect.  55  of  The  Public  1855. 
Health  Act,  1848,  enacts:  "That  the  Local  Board  of  xt*  Queen 
Health  shall  from  time  to  time  and  at  all  convenient  wood. 
times  provide  that  all  streets  within  their  district,  in- 
cluding the  foot  pavements  thereof,  are  properly  swept, 
cleansed,  and  watered,  and  that  all  dust,  ashes,  rubbish, 
filth,  dung,  and  soil  thereon  are  collected  and  removed ; 
and  they  may  make  bye  laws  with  respect  to  the  removal 
by  the  occupier,  or  (in  case  of  his  default)  by  the  said 
local  board,  of  dust,  ashes,  rubbish,  filth,  manure,  dung,. 
and  soil  collected,  placed,  or  found  in  or  about  any 
house,  stable,  cowhouse,  street,  or  place  whatsoever,  and 
for  preventing  the  deposit  thereof  in  or  by  the  side  of 
any  street,  or  so  as  to  be  a  nuisance  to  any  person." 
The  word  "filth*  may  comprehend  snow.  [Erie  J. 
By  the  provisions  which  follow,  it  seems  that  "filth"  is 
considered  a  commodity  of  value :  it  is  to  be  deposited 
in  proper  situations,  and  sold :  you  could  not  take  snow 
to  a  dust-bin  and  sell  it  to  the  scavenger.]  The  snow 
may  become  filth.  [Erie  J.  The  by-law  is  not  limited 
to  such  snow.]  It  is  at  any  rate  rubbish.  The  general 
powers  are  sufficient  to  entitle  the  Board  to  remove 
what  is  likely  to  become  filth.  "  The  making  by-laws 
is  incident  to  every  corporation  aggregate;  for  that 
power  is  included  in  the  incorporation."  4  Vin.  Ab.  302. 
By-Laws  (A),  pL  6.  "Every  city  and  town  corporate 
may,  by  a  power  inherent  to  their  constitution,  make 
by-laws  for  the  government  of  that  body  politic,  and 
this  is  the  true  touchstone  of  by-laws.  And  note,  it 
was  said  by  the  Lord  Hobart  in  his  Rep.  fol.  211.  (a) 
that  he  holds  that  the  power  to  make  by-laws,  given  by 

(a)  Norris  f.  Staps,  Hub.  210.  (ed.  5.). 
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1855.  special  clause  in  all  corporation-patents,  is  needless, 
The  Queen  that  power  being  included  by  law  in  the  incorporating 
Wood.  *£*  >  ^or  as  rea8<>n  is  given  to  the  natural  body  to  govern 
it,  so  the  politic  body  must  have  laws,  as  a  politic 
reason,  to  govern  it."  lb.  pi.  7.  Nor  is  the  general  power 
to  make  by-laws  limited  by  an  express  power  to  make 
by-laws  on  particular  matters;  Rex  v.  Westwood (a). 
[Lord  Campbell  C.  J.  This  is  not  a  question  as  to  the 
powers  of  a  corporation:  The  Local  Board  is  created 
by  the  provisional  order  of  The  General  Board,  when 
confirmed,  under  sect.  10.]  The  statute  may  be  con- 
sidered as  analogous  to  a  charter.  [Wtghtman  J.  Does 
it  give  a  general  power  to  bind  strangers  ?]  In  Bosworth 
v.  Hearne  (b)  it  was  held  that  the  corporation  of  London 
might  make  a  by-law  restraining  the  use  of  carts  in 
the  city. 

Phipson  (with  whom  was  T.  Jones),  contriU  The 
certiorari  will  go,  if  the  by-law  was  such  as  the  statute  did 
not  authorize;  for  then  the  magistrate  acted  without 
jurisdiction.  Nor  would  a  decision  by  him,  had  he 
given  one,  that  the  by-law  was  good,  have  aided.  (He 
was  then  stopped  by  the  Court) 

Lord  Campbell  C.  J.  If  the  justice  had  heard  the 
argument  against  the  validity  of  the  by-law,  a  difficulty 
might  perhaps  have  arisen.  But  he  did  not  do  so ;  he 
held  himself  bound  to  act  upon  the  by-law  whether  or 
not  it  was  ultra  vires  of  The  Local  Board  to  make 
such  a  by-law,  inasmuch  as  it  had  been  allowed  under 

(a)  4  B.&C.  781. 

(6)  2  Str.  1085.  See  Pierce  v.  Bartrum,  1  Cowp.  269 ;  Cvdden  t. 
Estwick,  6  Mod.  123. 
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sect  1 15.  We  think  that,  if  The  Local  Board  exceeded  1955 
their  powers  in  making  the  by-law,  the  justice  exceeded  The  queen 
his  power  in  convicting,  and  that  a  certiorari  may  go,  it  W^D 
being  open  to  us  to  inquire  as  to  the  validity  of  the 
by-law.  It  would  be  monstrous  to  say  that  the  allowance 
by  the  Secretary  of  State  precludes  such  an  inquiry. 
No  power  is  given  to  him  to  legislate:  he  can  only 
confer  authority  on  a  by-law  made  conformably  to  the 
statute.  Mr.  M'Mahona  argument  cannot  be  supported. 
Without  referring  to  old  cases  for  the  purpose  of  seeing 
what  is  within  the  general  power  of  municipal  corpora- 
tions, it  is  enough  to  6ay  that  this  Board  had  no  power 
beyond  what  Parliament  had  given  to  it  Had  it  then, 
under  sect  55,  the  power  to  make  this  by-law  ?  That 
section  gives  power  only  to  make  by-laws  for  removal, 
by  the  occupier,  of  "all  dust,  ashes,  rubbish,  filth, 
manure,  dung,  and  soil."  It  might  possibly  have  been 
advisable  to  extend  the  power  to  the  case  of  all  snow; 
but  that  is  not  done :  the  words  of  the  section  cannot 
by  any  strain  of  construction,  be  extended  to  untrodden 
and  unsunned  snow,  which  is  proverbially  pure:  but 
the  by-law  will  apply  to  all  snow,  however  pure.  The 
words  of  the  section  apply  to  things  in  the  nature  of 
manure,  which  may  be  collected  and  become  valuable, 
and  be  disposed  of  to  the  scavenger,  who  will  probably 
pay  for  them.  The  by-law  therefore  is  in  excess  of  the 
authority  given  by  the  statute ;  and  the  magistrate  has 
acted  without  jurisdiction:  the  certiorari  therefore  must 

WiGHTMAN  J.     The  by-law  is  in  excess  of  the  autho- 
rity given:  snow  is   not  within   any  of  the   terms  of 
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1855.       Bee**  55:  And  the  by-law  speaks  of  sdow  simpliciter. 

The  Qiekn   Snow  might  become  filth  in  time;  but  the  by-law  is  not 

*•  limited  to  such  a  case. 

Mood. 

Erle  J.  It  is  clear  that,  though  the  certiorari  is 
taken  away,  there  is  an  exception  in  the  case^  where 
there  is  no  jurisdiction.  The  question  therefore  is 
whether  the  by-law  is  good.  Have  the  Board,  under 
sect.  55,  any  authority  to  remove  all  snow  ?  According 
to  my  opinion,  they  have  not :  their  power,  as  has  been 
clearly  pointed  out  by  my  Lord,  is  confined  to  things 
in  the  nature  of  manure.  As  to  the  general  argument 
from  expediency,  it  would,  in  my  opinion,  have  been 
expedient  to  give  a  general  power  to  remove  snow :  but 
it  is  not  done.  With  respect  to  the  jurisdiction  of  the 
magistrate,  the  case  of  Regina  v.  Bolton  (a)  lays  down 
the  proper  test.  If  the  magistrate  had  no  power  to 
enter  into  the  inquiry,  we  can  correct  what  has  been 
done.  But,  had  the  by-law  been  confined  to  "filth," 
and  the  magistrate  had  decided  that  snow  was  filth,  we 
must,  I  think,  have  held  the  conviction  good. 

Crompton  J.  I  think  the  by-law  bad.  The  Board 
had  no  such  general  power,  as  has  been  contended  for, 
to  make  by-laws  affecting  strangers:  they  could  not 
make  by-laws  to  carry  out  the  general  powers  of  the 
Act,  but  only  the  special  powers.  Then,  the  by-law 
being  bad,  we  are  to  look  at  the  circumstances  under 
which  the  conviction  took  place.  It  is  argued  that  the 
certiorari  is  taken  away.     I  do  not  say  that,  wherever 

(a)  1  Q.  B.  66. 
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the  justice  decides  contrary  to  law,  we  can  correct  the        1855. 
decision :  but  here  I  am  much  inclined  to  say  that  the    The  queem 
justice  had  no  jurisdiction  to  inquire  whether  the  by-law        W^D 
was  good  or  bad:   and  it  is  a  question  in  my  mind 
whether,  if  the  justice  had  decided  that  it  was  good,  we 
could  not  have  corrected  it :  I  rather  think  we  could. 
But  clearly  that  did  not  take  place  here.     The  justice 
assumed  that  he  was  bound  by  the  by-law  because  it 
had  been  confirmed  by  the  Secretary  of  State.     That 
was  a  mistake:    that  could   not  give  validity  to  the 
by-law  if  the  Board  had  exceeded  their  jurisdiction. 

Rule  absolute. 

The  conviction  having  been  brought  up,  T.  Jones,  in 
Trinity  Term,  1855,  obtained  a  rule  Nisi  for  quashing 
it    In  the  same  Term  (  Wednesday,  June  6th), 

Pashley  shewed  cause.  The  by-law  being,  as  must 
be  assumed,  bad,  the  question  still  is  whether  the 
magistrate  has  not  erred  in  the  exercise  of  his  jurisdic- 
tion. If  he  had  no  jurisdiction  to  inquire  into  the 
information,  the  certiorari  is  not  taken  away;  Rex  v. 
The  Justices  of  the  West  Riding  of  Yorkshire  (a) :  if  he 
had,  sect  137  prevents  the  conviction  from  being 
quashed  on  certiorari.  [Lord  Campbell  C.  J.  The 
magistrate  did  not  decide  wrongly :  he  held  that  he  was 
bound  by  the  by-law,  good  or  bad.  Crompton  J.  Our 
decision  was  that  he  had  abstained  from  deciding.]  It 
comes  to  the  same  thing,  whether  the  magistrate  erro- 
neously held  the  by-law  to  be  good,  or  erroneously  held 

(a)  5  T.  R.  629. 
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1655.  that  he  could  not  enter  into  the  question.  [Lord 
The  Queen  Campbell  C.  J.  Could  he  hear  at  all,  except  in  the 
Wood.  case  °^  a  va^  by-law?]  The  question  whether  the 
by-law  was  valid  or  not  is  one  of  law.  At  any  rate,  this 
is  a  very  inconvenient  mode  of  discussing  the  validity ; 
Ballard  v.  Rennet  (a).  [Crompton  J.  There  the  Court 
said  that  there  was  a  settled  course  for  discussing  the 
question  solemnly:  what  is  the  course  which  you  say 
should  have  beep  adopted  here  ?  Coleridge  J.  Do  you 
say  that  the  party  convicted  should  bring  an  action? 
Lord  Campbell  C.  J.  That  could  not  be  done  until 
the  conviction  was  quashed,  stat.  11  &  12  Vict  c.  44. 
s.  2.,  if  the  complaint  was  only  want  of  jurisdiction.] 
An  action  might  lie  against  the  party  enforcing  the 
order;  and  then  the  question  would  have  been  raised 
upon  demurrer  to  a  justification  under  the  by-law. 
[Crompton  J.  If  there  had  been  no  clause  prohibiting 
the  certiorari,  we  should  have  been  bound  to  quash.] 
If  the  conviction  was  within  the  jurisdiction,  the  certio- 
rari is  taken  away :  if  the  conviction  is  not  within  the 
jurisdiction,  it  is  merely  void,  and  need  not  be  quashed ; 
Regina  v.  Tlie  Sheffield  Railway  Company  (J),  Regina 
v.  The  Bristol  and  Exeter  Raihoay  Company  {c). 
Further,  the  conviction  here  is  for  neglecting  to  remove 
"  other  obstructions,"  as  well  as  "  snow :"  as  to  the  other 
obstructions,  the  by-law  may  be  supported.  [Erie  J. 
The  Board  may  perhaps  themselves  remove  obstructions: 
but  they  have  not  power  to  make  a  by-law  save  in  the 
cases  mentioned  in  sect  55:   the  two  powers  are  not 


(a)  2  Burr.  775.  (*)  II  A.  $•  E.  194. 

00  11  A.f  E.  202,  note  (a). 
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commensurate.]    That  is  so,  unless  there  is  a  general        1855. 
power,  upon  common  law  principles,  to  make  by-laws.        The  Qokkn 


P/upson,  contrfc,  was  not  called  upon* 

Lord  Campbell  C.  J.  The  by-law  has  been  twice 
copiously  discussed:  first,  when  the  rule  Nisi  for  the 
certiorari  was  granted;  secondly,  when  it  was  made 
absolute.  We  had  no  doubt  of  its  invalidity.  As  to 
the  clause  taking  away  the  certiorari,  we  came  to  the 
conclusion  that  the  justice  had  declined  jurisdiction, 
and  therefore  had  not  properly  exercised  it. 

Coleridge,  Eble  and  Crompton  Js.  concurred. 

Rule  absolute. 


Wooa 


John  Baynard  against  George  Nicolls      j£"*J 
Simmons. 


JOHN  BAYNARD,  the  plaintiff  in  this  case,  had  An  executor 
recovered   judgment    against    the    defendant    for  creditor^Tnot 
ll&l  11*.  for  debt  and  interest,  and  10/.  1*.  for  costs,  ^etof^ 
By  a  levy  which  took  place  under  a  fi.  fa.  (issued  in  uiSSSdSe 
January  1848),  and  a  sale  of  certain  mine  shares,  the  ^^h185!'^? 
sum  due  was  reduced  to  518£  5*.  3rf.,  and  interest  on  ?uf  tothe 

judgment 

477/.  5s.  9d.  from  19th  May,  1852.     The  plaintiff  died  debtor  before 

he  has  made 

on  24th  November,  1850,  having,  by  his  will,  appointed  himself  a  party 

•  to  the  judff- 

WUHam  Baynard  his  sole  executor.     William  Baynard  meat. 
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1855. 


V. 

Simmons. 


obtained  an  order  from  Alderson  B.,  dated  1 5th 
Baynard  February,  1855,  directed  to  the  Mayor,  aldermen  and 
burgesses  of  the  borough  of  Truro  in  the  county  of 
Cornwall,  "that  all  debts  due  and  owing,  or  accruing 
due,  from  the  above  named  garnishees,  be  attached  to 
answer  the  judgment"  &c,  and,  further,  that  the  above 
named  garnishees  should,  on  27th  February,  shew 
cause  at  Chambers  why  they  should  not  pay  the  judg- 
ment creditor  the  debt  due  from  them  to  the  judgment 
debtor,  or  so  much  thereof  as  might  be  sufficient  to 
satisfy  the  judgment  debt.  The  summons  was  obtained 
on  affidavit  that  the  Corporation  was  indebted  to  the 
defendant. 

The  summons  was  attended  on  27th  February,  before 
Wightman  J. ;  when,  on  behalf  of  the  corporation,  it  was 
contended  that,  as  appeared  by  affidavit,  no  debt  was 
justly  due  from  the  Corporation  to  the  defendant;  and, 
further,  that  the  alleged  debt  had  been  assigned  over  by 
the  judgment  debtor  to  one  Abraham  Cook,  of  which 
assignment  the  Corporation  had  notice;  and,  further, 
that  the  executor  was  not  entitled  to  attach  the  debt 
without  making  himself  a  party  to  the  judgment  The 
learned  Judge  directed  that  the  case  should  be  men- 
tioned in  full  Court 

Maynard  now  moved  that  the  order  for  the  attachment 
should  be  discharged.  The  attachment  is  applied  for 
under  sect.  81  of  The  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict  c.  125.).  But  the  attachment  by 
that  section  can  be  granted  only  on  the  application  of 
"such  judgment  creditor,"  which  expression  refers  to 
the   description   in   sect  60,  "  any   creditor   who  has 
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obtained  a  judgment."  The  present  applicant  is  not  1855. 
such  creditor :  the  attachment  is  in  the  nature  of  exe-  baynabd 
cution;  and  the  executor  is  not  entitled  to  execution.  SlM£0N8 
He  could  not,  before  the  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict.  c.  76.),  have  obtained  an  order 
charging  stock  or  annuities,  under  stat  1  &  2  Vict  c.  110. 
*.  14.,  without  reviving  the  judgment  by  scire  facias; 
nor  could  he  summon  a  judgment  debtor,  being  a  trader, 
under  stat  12  &  13  Vict  c.  106.  s.  72.  He  might  now 
have  made  himself  a  party  to  the  judgment  by  writ  of 
revivor,  or  suggestion  on  the  roll,  under  sect.  129  of 
The  Common  Law  Procedure  Act,  1852.  Moreover, 
the  assignment  of  the  debt,  with  notice  to  the  garnishee, 
is  an  equitable  transfer ;  and  no  debts  can  be  attached 
except  those  the  beneficial  interest  in  which  is  in  the 
debtor ;   Westoby  v.  Day  (a). 

Montague  Smith  and  C.  Milward  shewed  cause  in  the 
first  instance.  If  it  be  held  necessary  for  executors  to 
make  themselves  parties  to  the  judgment,  in  order  to 
obtain  the  attachment,  the  consequence  will  be  that 
they  will  rarely  obtain  the  fruits  of  the  judgment  in 
this  way ;  for  an  assignment  of  the  debt  may  be  made 
as  soon  as  the  executor  takes  any  step  for  the  purpose. 
It  seems  reasonable  that  the  proceeding  should  be  treated 
as  an  execution  :  the  difficulty  certainly  is  as  to  whether 
the  executor,  without  writ  of  revivor  or  suggestion,  can 
be  called  a  judgment  creditor.  That,  however,  would 
be  no  more  than  a  liberal  interpretation  of  the  enact- 
ment: and  it  would  be  in  conformity  with  the  general 

(a)  2  E.  §•  B.  605. 
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1855.       »piril  °f  ^e  two  Common  Law  Procedure  Acts:  that 

Baynard     °^  ^52,  by  the  135th  and  following  sections,  provides 

▼•  that  the  death  of  parties  shall  as  little  as  possible  impede 

the  proceedings.     The  executor  is  not  the  less  entitled 

to  the  fruits  of  the  judgment  because  it  is  not  obtained 

in  his  name. 

Lord  Campbell  C.  J.  There  is  no  reasonable  diffi- 
culty in  this  case.  The  enactment  in  sect  61  of  The 
Common  Law  Procedure  Act,  1854,  contains  an  useful 
extension  of  the  remedies  of  the  judgment  creditor: 
but  we  must  not  go  beyond  what  the  Legislature  has 
said.  By  -stat.  1  &  2  Vict.  c.  110.  *.  12.  the  sheriff, 
under  a  fi.  fa.,  may  take  money,  bills,  bonds,  &c,  a 
great  extension  of  the  remedy ;  and  The  Common  Law 
Procedure  Act,  1854,  carries  the  extension  still  further, 
by  enabling  the  judgment  creditor  to  obtain  the  debt 
owing  from  a  third  person  to  the  judgment  debtor. 
Still  this  is  in  the  nature  of  execution ;  and  the  pro- 
ceeding must  be  governed  by  the  enactment  It  is  not 
disputed  that  the  executor  is  unable  to  have  execution 
on  the  judgment  of  his  testator  until  he  has  made  himself 
party  to  the  judgment:  and  this  he  is  enabled  to  do 
with  greater  facility  by  the  provisions  in  sect.  129  of 
The  Common  Law  Procedure  Act,  1852.  Can  he  then, 
under  sect  61  of  The  Common  Law  Procedure  Act, 
1854,  be  called  a  judgment  creditor  till  he  has  made 
himself  a  party.  The  testator  was  the  judgment  creditor, 
described  in  sect.  60,  to  which  the  following  sections 
refer:  the  executor  has  not  entitled  himself  to  this 
remedy.  I  would  by  no  means  give  a  forced  construc- 
tion to  enactments  against  garnishees :  that  would  often 
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lead  to  molestation  of  third  parties  without  much  benefit       1855. 
to  any  one.  Baynard 

Simmons. 
Wightman  J.     I  thought  it  expedient  to  refer  this 

question  to  the  full  Court,  though  I  had  no  great  doubt 

upon  it.     It  seems  to  me  that  the  remedy  given  to  the 

judgment  creditor  is  here  extended.     Stat  1  &  2  Vict 

c.  110.  did  not  allow  a  judgment  creditor  any  remedy 

upon  debts  due  to  the  judgment  debtor.     This  section 

of  The  Common  Law  Procedure  Act,  1854,  extends 

the  remedy  to  those  debts,  and  is  in  analogy  with  the 

previous  statute:  the  executor  is  in  the  same  position 

as  before,   with  respect    to   the  judgment,   and   must 

make   himself  party   to  it;    for  which   he    has  great 

facilities  by  sect  129  of  The  Common  Law  Procedure 

Act,  1852. 

Erle  J.  concurred. 

Crompton  J.  I  am  of  the  same  opinion.  I  do  not 
wish  to  say  any  thing  binding  myself  as  to  the  exact 
nature  of  the  proceeding,  whether  it  is  precisely  the 
same  thing  as  an  execution,  still  less  as  to  what  Mr. 
Maynard  has  suggested  respecting  an  equitable  assign- 
ment of  the  debt  It  might  be  a  nice  question,  whether 
we  could  go  into  equitable  considerations:  Westoby  v. 
Day  (a)  does  not  decide  this;  for  there  the  question 
was  on  the  custom  of  London.  It  might  be  very  difficult 
to  decide  on  nice  equities,  especially  at  Chambers.  But 
I  have  no  doubt  that  this  party  is  not  within  sect  61  of 

(a)  2  E.  $■  B.  605. 
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lfi£->.  The  Common  Lav  Procedure  Art,  1854.  That  section 
Baisau  binds  debts  due  to  the  judgment  debtor  in  favour  of  the 
c^  v^  judgment  creditor:  bat  the  executor  here  has  not  pat 
himself  in  the  sanation  of  a  judgment  creditor:  and  to 
hold  that  he  is  entitled  to  the  remedy  would  hare  the 
effect  of  patting  the  pm**h++  to  make  more  than  the 
usual  inquiries* 

Bole  absolute. 


KXD  OF   EASTEft  TBBM. 


The  Court  did  not  sit  in  banc  in  the  Vacation  following 
this  Term. 


CASES  J855. 

ARGUED  AND  DETERMINED 

IN 

THE   QUEEN'S  BENCH, 

IN 

TRINITY     TERM, 

XVIH.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term 
were: 

Lord  Campbell  C.  J.      I  Erle  J. 

Coleridge  J.  Crompton  J. 


William  Holmes  and   John  Whittle  against 
Charles  Tutton. 


TPHE  following  case  was  stated  for  the  opinion  of  this  A  judgment 
Court    by   order  of  a   Judge,   pursuant   to   The  having  by  "' 
Common  Law  Procedure  Act,  1852.  Judgepro- 

ceeded  against 
a  garnishee, 
under  sect  64  of  The  Common  Law  Procedure  Act,  1854,  a  case  was  stated  for  the  Court 
disclosing  the  following  facts. 

Garnishee  was  an  auctioneer.  P.  sent  him  goods  for  sale  for  ready  money,  not  to  be  removed 
until  payment.  The  auctioneer  sold  them  on  those  terms,  stated  in  the  conditions  of  sale,  and 
received  part  of  the  price  from  some  of  the  purchasers:  but  J/.,  who  had  purchased  part,  took 
them  away  without  payment,  and  without  the  consent  of  the  auctioneer  or  of  P.  H.  refused 
to  pay,  offering  to  set  off  a  debt  due  to  him  from  P. ;  this  was  declined.  H  having  obtained 
judgment  against  P  .obtained  an  order  to  attach  the  price  of  the  goods  remaining  in  the  auc- 
tioneer's bands  under  The  Common  Law  Procedure  Act,  1854,  sect.  61,  which  was  served  on 
the  garnishee.  On  the  same  day,  but  after  the  service,  P.  became  bankrupt.  His  assignees 
claimed  the  mopey  from  the  garnishee,  and  also  demanded  payment  from  H.  of  the  price  of 

VOL.    V.  F  B.    &    B. 
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1 355.  Simeon  Pitman,  builder,  was  indebted  to  the  plaintifls 

Holmes  *n  l^8  acti<m  in  the  sum  of  141/.  15*.  6d.  for  goods  sold 

TurroN  an(*  delivered,  money  advanced,  also  upon  his  acceptance 

and  for  interest  thereon.     Pitman  advertised  his  goods 

take*  away  to  ke  80^  Dv  auction  by  Charles  Tutton  (an  auctioneer 

byHeTd-  that  an(*  ^e  defendant  in  this  action)  on  the  9th  day  of 

Iect.e62Clw  October  1854.     The   goods  were   accordingly  sold  by 

that  the  ser-  auction  by  the  defendant  in  lots  on  the  premises  occu- 

vice  bound  **  r 

the  debt  so       pied  by  Pitman,  and  on  behalf  of  Pitman,  under  certain 

as  to  render  . 

the  judgment  conditions  of  sale,  one  of  which  was  that  all  goods  were 
ditor  having  "  "  to  be  taken  away  the  day  after  the  sale  and  the  money 
ddSrwitWn  *  Pa*d  before  delivery."  At  this  sale  an  agent  of  plaintiffs 
The  Bankrupt  attenckd  an^  purchased,  in  their  names,  lots  amounting 

d^tTon  Act011"  to  86/>  9*  Ud':  defendant>  the  auctioneer,  had  no 
1849  (12  &  13  knowledge  that  Pitman  was  indebted  to  plaintiffs.     The 

Vict.  c.  106.).  .  r 

but  did  not       goods  realized  altogether  191/.  10$.  3d.,  including  therein 

give  a  lien,  so  . 

«s  to  bring  him  the  above  mentioned  sum  of  86/.  9s.  11a.,  purchased 

ception  in  that  hy  plaintiffs,  without  deducting  the  auctioneer's  charges 

consequently'  amounting  to  14/.  85.,  and  a  payment  for  rent  amounting 

mentlcre&'  to  l5L  l0s'>  which  he  had  undertaken  to  make  out  of 

▼aiU  °  v  Tth  l^e  Proceeds»  and  which  he  has  since  paid,  and  a  further 

"^ifki08'!  Payment  of  1/.  0s.  5d.  for  property  tax  then  due,  and 

that,  if  the  which  he  had  guaranteed  to  pay,  but  has  not  yet  paid. 

should  sue  H.  On  the  day  following  the  sale,  about  6  o'clock  in  the 
in  his  own  name  .     r  .  ,  . 

ex  contractu      morning,  before  the  auctioneer  or  any  person  on  his 

sold,  //would  behalf  was  present  to  deliver  the  lots,  the  plaintiffs  sent 

byVapleainnCe  men  and  conveyances  and  removed  the  goods  purchased 

tbf  n£ture  *f     by  the  plaintiffs,  and  which  had  continued  on  the  pre- 

leastbyway  mises  occupied  by  Pitman  up  to  that  time  (no  other 
of  equitable  . 

defence.  Orf  if  person  but  Pitman  being  in  actual  charge  of  them), 
the  assignees  f       *  i       i   /•      i         *•       1     •      1   »• 

sued  on  the       without  any  order  from  the  defendant  for  their  delivery, 

would  have  a     and  without  his  knowledge,  and  without  payment  or 

defence  by 

way  of  mutual 

credit.  But  that  the  assignees  might  recover  in  trover,  to  which  H.  would  have  no  defence. 
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tender  to  any  person  of  the  price.     Pitman  interfered        1855. 
and  endeavoured  to  prevent  such  removal,  and  protested       Holmbs 
against  the  same,  saying  that  they  the  plaintiffs  "  were       tutkw. 
robbing  him  of  his  goods."     The  defendant  in   this 
action  thereupon  sent  an  invoice  of  the  articles  pur- 
chased, and  demanded  immediate  payment  of  the  amount, 
threatening  proceedings  if  the  same  were  not  paid  to 
him.     The  defendant  received  in  due  course  the  pur-    • 
chase  money  of  the  residue  of  the  goods  sold  at  the 
said  auction. 

The  plaintifis  brought  an  action,  on  the  13th  October, 
in  this  Court  against  Pitman,  and,  on  the  21st  October, 
obtained  judgment  by  default  for  the  sum  of  145/.  Vis  Ad. 
On  the  24  th  October  an  order  in  the  action  Holmes  v. 
Pitman  was  obtained  ex  parte,  on  an  affidavit  of  plain- 
tifis'attorney,  under  and  pursuant  to  the  provisions  of  the 
61st  section  of  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict  c.  125.),  of  which  the  following  is  a  copy. 

"  In  the  Queen's  Bench.  William  Holmes  and  John 
Whittle,  judgment  creditors,  against  Simeon  Pitman, 
judgment  debtor,  Charles  Tutton,  garnishee.  Upon 
hearing  the  attorneys  or  agents  for  the  judgment  credi- 
tors, and  upon  reading  the  affidavit  of  Joseph  Kilvert 
Bartrum,  I  do  order  that  all  debts  due  and  owing  (or 
accruing  due)  from  the  above  named  garnishee  to  the 
above  named  judgment  debtor  be  attached  to  answer  a 
judgment  recovered  against  the  above  named  judgment 
debtor,  on  the  21st  day  of  October  1854,  by  the  above 
named  judgment  creditors.  I  further  order  that  the 
above  named  garnishee,  his  attorney  or  agent,  attend 
me  at  my  Chambers,  in  Rolls  Garden,  Chancery  Lane, 
London,  on  Saturday  the  28th  day  of  October  instant, 
at  11  of  the  clock  in  the  forenoon,  to  shew  cause  why 

f  2 
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1855.  he  should  not  pay  the  judgment  creditors  the  debt  due 
Holmes  fr°m  him  to  the  judgment  debtor,  or  so  much  thereof  as 
Tutton.  raay  De  sufficient  to  satisfy  the  said  judgment  debt 
Dated  the  24th  day  of  October  1854.  Charles  Crompton" 
This  order  was  served  on  the  defendant  on  the  25th 
October  1854.  On  the  25th  October  (but  at  a  time 
subsequent  to  the  service  of  the  order  on  the  defendant) 
Pitman  signed  a  declaration  of  insolvency,  under  The 
Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict, 
c.  106.),  which  was  filed  on  the  26th  October  in  the  Bristol 
Bankruptcy  Court  r  and,  upon  this,  he  was  duly  adjudi- 
cated a  bankrupt  on  26th  October,  and  immediately  sur- 
rendered to  the  proceedings.  An  official  assignee  was  then 
duly  appointed  by  the  Commissioner.  Notice  of  the  bank- 
ruptcy and  adjudication  was  served  on  defendant  Tutton 
on  the  26th  October.  The  adjudication  was  advertised  in 
the  London  Gazette  of  the  27th  October.  On  the  return 
of  the  summons  on  the  28th  October  Mr.  Baron  Martin, 
without  entering  into  the  merits  of  the  question,  de- 
clined to  make  an  order  on  defendant  Tutton  to  pay 
the  amount  of  judgment  debt  to  plaintifis,  as  did  also 
Mr.  Justice  Erie  upon  an  adjourned  summons.  No 
order  on  defendant  Tutton,  for  payment,  has  therefore 
been  made ;  but  an  order  was  made,  pursuant  to  sect  64, 
that  plaintifis  should  proceed  against  the  defendant  in 
this  action,  as  garnishee,  by  writ,  which  was  accordingly 
issued  by  plaintiffs  against  the  defendant  as  such  gar- 
nishee on  18th  November  1854.  Subsequently  to 
Pitmans  adjudication  of  bankruptcy,  and  before  the 
choice  of  his  assignees,  the  following  letter  was  sent  to 
the  plaintiffs,  by  the  official  assignee  under  the  bank- 
ruptcy, claiming  the  86/  9s.  lid.  for  the  goods  purchased 
at  the  auction  sale  as  a  debt  due  to  the  bankrupt's 
estate. 
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u  Re  Simeon  Pitman,  a  bankrupt     By  the  books  and        1855. 
statements  of  the   above  bankrupt  you   appear  to  be  ~H^Ki~~ 
indebted  to  this  estate  in  the  sum  of  86£  9*.  1  Id.,  which      Tu£0K 
I  request  may  be  paid  to  me  at  my  office  on  or  before 
the  11th  instant."     (Signed  by  the  official  assignee.) 

The  defendant  still  retains  the  balance  of  the  proceeds 
of  the  sale  except  the  sum  of  86£  9*.  ilrf.  before  stated. 

Upon  this  state  of  facts  the  following  questions  have 
arisen  and  are  submitted  for  the  judgment  of  this 
Court 

1.  Did  the  service  of  the  ex  parte  order  of  attachment 
on  the  defendant,  the  garnishee,  effectually  vest  the 
debt  due  from  him  to  Pitman,  or  any  and  what  part 
thereof,  in  the  plaintiffs,  so  as  to  prevent  the  same  from 
passing  to  Pitman's  assignees  on  his  bankruptcy  on  the 
26th  October? 

2.  If  the  Court  should  be  of  opinion  that  the  plaintiffs 
have  no  right  to  recover  the  debt  from  Tutton,  have 
they,  under  the  circumstances,  a  right  to  set  off  the 
purchase  money  of  the  goods  purchased  by  them  at  the 
auction  sale  against  the  debt  due  from  Pitman  to  them  ? 

3.  Are  the  plaintiffs  now  liable  to  the  defendant  for 
the  86i  9*.  11  a\  ?  Or  has  that  amount,  in  consequence 
of  the  application  of  the  official  assignee,  become  due 
to  the  estate,  and  so  rendered  capable  of  being  set  off 
against  the  debt  due  to  the  plaintiffs  from  Pitman  f 

Judgment  is  to  be  entered  for  the  plaintiffs  for  such 
sum  (if  any)  as  the  Court  may  adjudge,  with  costs. 

Or,  if  the  Court  decides  in  favour  of  the  defendant, 
then  judgment  of  non  pros  is  to  be  entered  for  the 
defendant  with  costs. 

The  case  was  argued  in  last  Easter  Term  (a). 

(a)  Tuesday  May  1st.  Before  Lord  Campbell  C.  J.t  Wight  man  f  Erie 
and  Cromjjton  Js 
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1855.  Phinnf  for  the  execution  creditor.     The  Common 

HoLMK8  Law  Procedure  Act,  1854,  sect.  61,  authorizes  a  Judge 
Tutton  to  or^eT  ^e  attachment  in  the  hands  of  a  garnishee  of 
any  debt  due  to  a  judgment  debtor ;  and,  by  sect  62, 
"  Service  of  an  order  that  debts  due  or  accruing  to  the 
judgment  debtor  shall  be  attached,  on  notice  thereof  to 
the  garnishee,  in  such  manner  as  the  Judge  shall  direct, 
shall  bind  such  debts  in  his  hands."  Sects.  63,  64  and 
65  enable  the  garnishee  to  pay  the  money  into  Court, 
and  provide  means  for  enforcing  the  payment  if  he 
disputes  his  liability.  The  first  question  in  this  case, 
and  it  is  the  most  important  both  to  the  parties  and  the 
public,  is  what  is  the  effect  of  the  bankruptcy  of  the 
judgment  debtor  after  the  debt  is  bound  in  the  hands  of 
the  garnishee  ?  In  other  words,  is  the  binding,  in 
sect  62,  effectual  against  the  assignees  of  the  judgment 
debtor  as  well  as  against  himself?  The  effect,  it  is 
submitted,  is  to  create  an  equitable  lien:  and,  if  there  be 
an  equitable  lien,  it  will  prevail  against  the  assignees ; 
Burn  v.  Carvalho  (a).  It  will  be  said  that  the  word 
"bind"  is  used  in  the  16th  section  of  the  Statute  of 
Frauds  (29  G  2.  c.  3.)  to  describe  the  effect  on  the 
property  in  the  debtor's  goods  of  the  delivery  of  a  writ 
of  execution  to  the  sheriff,  and  that  the  effect  of  such  a 
delivery  to  the  sheriff  is  not  to  transfer  any  property  in 
the  goods;  Giles  v.  Graver  (ft).  \W\ghtman  J.  referred 
to  Samuel  v.  Duke  (c).  Crompton  J.  referred  to  Balme 
v.  Hutton  (rf).]      The   Common   Law  Procedure  Act, 

(«)  1  A.  ft-  E.  883,  in  Rich.  Ch.,  affirming  tbe  judgment  of  K.  B.  in 
Cartcdho  v.  Bum,  4  B.  fr  Ad.  382. 

(6)  1  CL  ft-  F.  72;  S.  C  9  Bing.  128;  in  Dom.  Proc,  affirming  the 
judgment  of  the  Exch.  Ch.  in  Giles  ▼.  Grover,  1  Y.  $  J.  232,  which 
(formally)  affirmed  the  judgment  of  Exch.    See  Rex  ▼.  Giles,  8  Price,  293. 

(c)  3  M.  ft-  W.  622. 

(d)  2  Cr.  fr  M.  262,  in  Exch.  Ch.,  reversing  the  judgment  of  Exch. 
in  Balme  v.  Hutton,  2  Or.  ft-  J.  19.     Sec  Balme  ▼.  Hutton,  2  Y.  $  J.  101. 
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1854,  sect.  62,  can  hardly  be  construed  as  declaring       1855. 
that  the  service  of  the  order  on  the  garnishee  shall  be      HoIJkll8 
equivalent  to  the  delivery  of  a  writ  to  the  sheriff.     But,      tuitok. 
if  it  did,  the  effect  would  be  that  the  debt  is  bound  as 
against   the  judgment  debtor  and  all  claiming  under 
him.     The  assignees  of  an  insolvent  debtor  claim  under 
him,   so  that  his  goods  are   bound  as  against  them; 
Woodland  v.  Fuller  (a) ;  and  so  would  the  assignees  of 
a  bankrupt  were  it  not  for  the  express  provisions  in  the 
Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict. 
c.  106.),  sect  184,  which  cannot  apply  to  forms  of  pro- 
cedure unknown  at  the  time  of  that  Act 

As  to  the  second  question,  an  auctioneer  may  in 
general  sue  in  his  own  name ;  Williams  v.  Millington  (b) : 
but  justice  requires  that  his  right  should  be  subject  to  a 
set-off  of  any  debt  due  from  bis  principal;  Coppin  v. 
Craig  (<:),  Jarvis  v.  Chappie  (d).  These  cases  were 
shaken  by  Isberg  v.  Bowden  (e) ;  but  it  is  sufficient  now 
if  such  a  set-off  would  give  rise  to  an  equitable  defence. 

BramweU,  contra.  It  is  material  for  the  first  question 
to  look  at  the  state  of  the  law  before  The  Common  Law 
Procedure  Act,  1854,  received  the  Royal  assent  The 
assignees  of  a  bankrupt  took,  in  general,  by  relation  to 
the  act  of  bankruptcy,  all  that  the  trader  at  that  time 
had,  and  no  more.  This  provision,  which  is  much  older 
than  The  Bankrupt  Law  Consolidation  Act,  1849,  is 
embodied  in  it;  sect.  141.  But,  though  this  was  the 
general  rule,  there  were  exceptions  introduced  at  dif- 
ferent times  in  favour  of  persons  who  are  permitted  in 


(«)  11  A.$E.  859. 

(*)  1  //.  BL  81.     See  RoUruon  v.  Ratter,  4  E.fr  B.  954. 
(c)  7  Taunt.  243.  (d)  2  Chit.  Rep.  387. 

0)  8  Exch.  852. 
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1855.  several  cases  to  have  the  benefit  of  transactions  which 
Holmes  lCK*  P^ace  a"ter  l^e  act  °^  bankruptcy.  These  are  now 
Titct  n  found  in  sect.  133.  The  policy  of  those  exceptions  was 
to  protect  bona  fide  transactions  without  notice  of  an 
act  of  bankruptcy.  But  there  is  another  class  of 
exceptions  from  the  general  rule  that  the  rights  of  the 
assignees  are  the  same  as  those  of  the  bankrupt  at  the 
time  of  the  act  of  bankruptcy ;  under  which  class  rights, 
which  were  good  as  against  the  bankrupt,  are  not  good 
as  against  the  assignees.  Those  are  now  contained  in 
sect.  184.  "No  creditor  having  security  for  his  debt, 
or  having  made  any  attachment  in  London  or  in  any 
other  place,  by  virtue  of  any  custom  there  used,  of  the 
goods  and  chattels  of  the  bankrupt,  shall  receive  upon 
any  such  security  or  attachment  more  than  a  rateable 
part  of  such  debt,  except  in  respect  of  any  execution  or 
extent  served  and  levied  by  seizure  and  sale  upon  or 
any  mortgage  of  or  lien  upon  any  part  of  the  property 
of  such  bankrupt  before  the  date  of  the  fiat  or  the  filing 
of  a  petition  for  adjudication  of  bankruptcy."  A  judg- 
ment creditor  of  a  trader  who  has  caused  a  writ  of 
execution  to  be  delivered  to  the  sheriff,  and  in  whose 
favour  the  goods  of  the  debtor  are  (in  the  language 
of  the  Statute  of  Frauds)  bound,  loses  that  benefit 
under  this  provision.  The  question  comes  then  to  be : 
Did  the  Legislature,  when  declaring  that  the  service  of 
an  order  on  the  garnishee  should  "bind"  the  debt, 
mean  to  place  the  judgment  creditor  in  a  better  situa- 
tion than  he  was  in  by  the  issuing  of  execution  which 
bound  the  goods  ?  If  the  intention  had  been  to  transfer 
the  property  in  the  debts,  so  as  to  give  an  equitable 
lien,  it  would  have  been  easy  to  have  said  so,  as  was 
done  *in  express  language  in  stat.  1  &  2  Vict  c.  110. 
5.  14.  as  to  charging  orders  on  stock.     But,  if  such  a 
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transfer  had  been  intended,  some  provision  would  have  1855. 
been  made  against  a  fraudulent  preference,  [Erie  J.  A  Holmbs 
fraudulent  preference  was  avoided  by  the  common  law;  j^ton 
and  perhaps  it  might  be  thought  that  the  same  principle 
would  avoid  a  fraudulent  garnishment.]  At  all  events, 
some  provision  would  be  required  as  to  mutual  credit 
{Erie  J.  Surely  it  is  only  the  clear  debt  which  is  to  be 
attached,  whether  it  transfers  it  or  only  binds  it  I  so 
read  the  Act;  and  I  hope  that  such  may  prove  its 
construction.]  That  would  be  desirable;  but  mutual  credit 
is  a  defence  which  did  not  arise  between  the  trader 
and  garnishee,  and  did  not  exist  when  the  debt  was 
attached.  It  does  arise  on  the  bankruptcy ;  but,  if  the 
debt  is  already  transferred,  the  garnishee  is  deprived  of 
that  benefit  It  would  be  strange  if  a  creditor,  who  had 
seized  a  bond  under  a  fi.  fa.,  should,  if  bankruptcy 
supervened,  be  in  a  worse  position  than  one  who  had 
attached  the  debt  represented  by  the  bond.  It  finally 
comes  round  to  the  question,  what  is  the  meaning  of 
the  word  "bind"  in  The  Common  Law  Procedure  Act, 
1854. 

Then,  as  to  the  second  point.  It  is  not  clear  that  an 
auctioneer  can  sue  on  the  contract  unless  he  had  a  lien, 
or  was  at  least  entrusted  with  the  possession  of  the 
goods,  which  does  not  appear  to  have  been  the  case. 
If  he  could,  Isberg  v.  Bawden  (a)  shews  that  there  is  no 
set-off  of  the  principal's  debt  at  law ;  nor  could  Holmes 
under  the  present  circumstances  set  up  an  equitable 
defence.  But  the  real  form  of  remedy  would  be  in  tort 
for  wrongfully  meddling  with  the  goods.  That  tort  has 
not  been  waived. 

Phinn  was  heard  in  reply. 

Cur.  adv.  vnlt 

(«)  8  Exch.  852. 
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1855.  ^or^   Campbell   C.  J.,   in  this   Term   {May  28), 

Holmes      de'ivered  judgment 

In  answering  the  first  question  submitted  to  us  in 
this  case,  we  must  begin  by  considering  whether  the 
service  on  the  garnishee,  under  the  62d  section  of  The 
Common  Law  Procedure  Act,  1854,  of  a  Judge's  order 
for  attachment  of  a  debt,  so  far  binds  the  debt  as  to 
prevail  against  the  assignees,  under  an  adjudication  of 
bankruptcy,  founded  upon  an  act  of  bankruptcy  subse- 
quent to  the  service  of  the  order  for  attachment  It 
was  contended  that,  as  no  order  had  been  made  for 
payment  or  execution,  the  Judge  having  only  directed 
a  writ  to  issue  under  sect  64,  the  debt  was  only  bound 
in  the  same  manner  as  goods  are  bound  on  delivery 
of  a  writ  of  fieri  facias  to  the  sheriff,  the  remedy 
under  the  act  being  likened  to  a  statutory  execution 
against  a  chose  in  action;  and  it  was  said  that,  till 
actual  possession  or  payment,  or  something  done 
equivalent  to  a  sale  under  an  execution,  the  debt  would 
not  be  prevented  from  passing  to  the  assignees  under  a 
subsequent  bankruptcy. 

It  was  further  contended  that  the  plaintiffs  would  be 
creditors,  having  security  under  the  184th  section  of  The 
Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict 
c.  106.),  and  would  not  be  within  the  exception  in  that 
section,  as  to  creditors  upon  mortgages  of,  or  liens  upon, 
property. 

By  sect.  62  of  The  Common  Law  Procedure  Act, 
1854,  the  service  of  the  order  on  the  garnishee  "  shall 
bind  such  debts  in  his"  (the  garnishee's)  "  hands."  By 
sect  63,  if  the  debt  is  not  paid,  and  be  not  disputed, 
the  Judge  may  order  execution :  and  by  sect  64,  if  the 
debt  be  disputed,  process  in  the  nature  of  a  writ  of 
revivor  under  The  Common  Law  Procedure  Act,  1852, 
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to  obtain  execution  against    the    garnishee,   may   be        1855. 
authorized.  Holmu 

It  was  said,  on  the  other  band,  that  the  statute,  by  Tutton. 
express  words,  enacted  that  the  debt  should  be  bound 
from  a  particular  time,  and  that  such  binding  must  at 
least  constitute  an  equitable  lien,  binding  as  against  the 
assignees,  who  can  take  only  that  to  which  the  bankrupt 
is  equitably  as  well  as  legally  entitled,  as  is  well  estab- 
lished in  the  cases  of  equitable  assignments,  and  that 
such  binding  ought  not  to  have  a  limited  construction 
only,  as  in  the  case  of  the  delivery  of  the  writ  to  the 
sheriff  binding  the  goods  under  the  Statute  of  Frauds, 
which  was  passed  to  prevent  the  mere  judgment  binding 
the  goods  where  the  parties  slept  upon  their  rights,  and 
were  not  proceeding  to  enforce  them  by  immediate 
execution;  and  that  the  present  is  a  very  different  case, 
as  the  creditor  cannot  proceed  to  any  immediate  levy 
or  sale,  or  do  any  other  act  towards  the  actual  realization 
of  his  demand  than  serve  the  order,  until  the  validity 
of  the  debt  is  established  under  the  writ  in  the  nature 
of  the  writ  of  revivor,  and  that  it  would  be  strange  if 
the  Legislature  made  the  right  of  the  judgment  creditor 
depend  upon  the  garnishee's  submitting  at  once  to  pay, 
or  choosing  to  be  obstinate  in  resisting  a  just  demand : 
and  it  was  said  that,  even  if  the  plaintiffs  were  creditors 
under  sect  184  of  the  Bankrupt  Act,  they  had  a  lien 
on  the  debt  within  the  exception  of  the  section.  It  was 
said  also  that  the  enactment  in  The  Common  Law 
Procedure  Act,  1854,  that  the  debts  should  be  bound 
from  the  service  of  the  order,  being  subsequent  to  the 
bankrupt  law,  and  being  express  without  any  reference 
to  it,  and  without  making  any  exception  in  the  case  of 
bankruptcy,  must  be  held  not  to  be  controuled  by  the 
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previous  statute,  and  that  it  ought  to  be  construed  as 
making  the  attachment  binding  as  against  the  judgment  % 
debtor,  and  all  claiming  under  him,  including  the  assig- 
nees under  a  subsequent  bankruptcy ;  and  that,  where 
the  words  of  the  statute  are  express,  we  ought  not,  by 
reason  of  any  fancied  analogy  to  the  case  of  execution, 
to  introduce  exceptions  which  the  Legislature  would 
have  expressed  if  they  had  intended  to  make  them. 

After  consideration  of  the  enactments  in  The  Com- 

v     ■  ■  ■*■■■■  -      /  > 

Vocedure  Act  1854,  of  the  provisions  in 
stat  lje  2  Vict,  c.  110.  s.  12.  and  of  sect  184  of  The 
Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict. 
c.  106.),  we  have  arrived  at  the  conclusion  that,  although 
by  sect  62  of  The  Common  Law  Procedure  Actf  1854? 
the  debt  is  bound  in  the  hands  of  the  garnishee,  so  ( 
that  he  cannot  pay  to  his  original  creditor  or  to  any^ 
one  claiming  under  him,  such  binding  must  be  considered 
as  subject  to  the  provisions  for  the  distribution  of  the 
property  of  the  bankrupt  under  The  Bankrupt  Act, 
which  we  do  not  think  affected  or  intended  to  be  affected 
by  sect  62  of  the  recent  Act ;  and  we  think  that  the 
plaintiffs  in  a  case  like  the  present  are  creditors,  having 
security  within  sect  184  of  The  Bankrupt  Act,  and  that 
such  security  is  not  such  a  lien  as  is  protected  by  the 
exception  in  that  clause.  * 

By  sect  12  of  stat.  1  &  2  Vict.  c.  110.  the  sheriff 
under  an  execution  was  empowered  to  seize  certain 
choses  in  action  of  the  judgment  debtor,  which,  when 
in  his  hands,  are  directed  by  the  Act  to  be  a  security 
for  the  sum  remaining  to  be  levied  under  the  fieri  facias; 
and  the  section  contains  machinery  for  suing  the  debtor 
in  the  name  of  the  sheriff  on  the  note  or  other  chose 
in  action.     The  enactment  now  under  our  consideration 
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extends  the  power  of  executing  the  judgment  to  mere        \S55. 
ordinary  debts  due  to  the  judgment  debtor,  though  not       HoLME9 
secured  by  bill,  note,  bond  or  other  tangible  security      xutton. 
which  is  capable  of  being  seized.     It  does  not  give  an 
execution  in  terms,  because  it  has  recourse  to  a  ma- 
chinery, intended  in  general  to  be  simple  and  expe- 
ditious by  Judge's  order,  instead  of  by  seizure  and  sale 
or  suit  by  the  sheriff.     It  was  necessary  to  fix  some 
point  of  time  after  which  the  garnishee  would  be  bound 
to  notice  the  title  of  the  judgment  creditor,  and  after 
which   he  could  not  safely  pay  his  original  creditor, 
being  bound  to  pay  the  judgment  creditor;   and,  by 
sect  65,  after  payment  or  execution  levied  (which  must 
here  mean  after  the  debt  is  realized  by  execution),  he  is 
to  be  discharged  as  against  his  original  creditor. 

We  do  riot  see  why  the  expression  "bind"  in  this 
place  should  have  a  stronger  effect,  as  against  the  pro- 
visions of  the  Bankrupt  Act  for  the  general' equitable 
distribution  of  the  effects  of  a  debtor  against  his  original 
creditor,  than  the  operation  of  the  judgment  had  at 
common  law,  or  than  the  delivery  of  the  writ  to  the 
sheriff  had  since  the  Statute  of  Frauds;  and  the  using 
the  same  expression  "  bind "  as  is  used  in  the  Statute 
of  Frauds  to  describe  the  effect  which  the  judgment 
previously  had,  and  which  the  delivery  of  the  writ  to 
the  sheriff  was  thereafter  to  have,  seems  rather  to  lead 
to  the  inference  that  the  Legislature  had  no  intention  of 
giving  the  service  of  the  order  a  greater  effect  in  this 
respect  than  the  delivery  of  the  writ  to  the  sheriff  had 
under  the  Statute  of  Frauds :  in  the  one  case  the  goods 
were  bound  in  the  hands  of  the  sheriff;  in  the  other, 
the  debt  is  to  be  bound  in  the  hands  of  the  garnishee. 

We  come  then  to  the  effect  of  sect.  184  of  The  Bank- 
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1855.  rapt  Law  Consolidation  Act,  1849,  on  wbich  tbe  case 
Holmes  rea%  depends ;  because,  as  the  debt  is  bound  in  the  hands 
Tutton  °^  ^e  8arn^ee  *n  favour  of  the  judgment  creditor,  no 
doubt  it  would  remain  bound  as  against  any  body  claiming 
under  him  by  any  subsequent  matter,  unless  there  is  some 
statutory  enactment  overriding  the  prior  right.  This  was 
the  effect  of  the  case  of  Woodland  v.  Fuller  (a\  where  the 
goods  were  bound  by  the  delivery  of  the  writ  to  the  sheriff 
against  the  insolvent  and  all  claiming  under  him;  and,  as 
the  assignees  in  that  case  only  claimed  under  him,  and 
there  was  no  overriding  clause  in  favour  of  the  general 
creditors  applicable  to  the  case,  the  judgment  creditor 
prevailed.  We  must  therefore  consider  whether,  by 
sect.  184  of  The  Bankrupt  Act,  the  right  of  the  general 
creditors  is  preferred  under  the  circumstances  to  the 
right  of  the  judgment  creditor. 

By  that  section,  creditors  having  security  for  their 
debt,  or  having  made  any  attachment  by  virtue  of  any 
local  custom,  are  placed  in  the  situation  of  the  general 
unsecured  creditors,  and  are  to  come  in  pari  passu  with 
them,  except  in  respect  of  an  execution  served  and 
levied  by  seizure  and  sale  upon,  or  (in  respect  of)  any 
mortgage  of,  or  lien  upon,  any  part  of  the  property  of 
the  bankrupt.  If  a  right  of  the  nature  in  question,  to 
have  the  debt  bound  in  the  hands  of  the  garnishee  to 
answer  the  judgment  creditor's  debt,  had  existed  when 
stat  12  &  13  Vict  c.  106.  passed  into  a  law,  it  would  be 
impossible  to  say  that  the  judgment  creditor  would  not 
be  a  "creditor  having  security  for  his  debt"  under  this 
enactment,  which  the  subsequent  part  of  the  clause 
shews  to  have  been  wide  enough  to  apply  to  executions, 
mortgages  and  liens. 

(a)  U  A.fr  E.  869. 
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The  extent  of  the  enactment  does  not  seem  to  be       1855. 
narrowed  by  the  specific  mention  of  attachments  by       HoLMBS 
virtue  of  local  custom,  which  might  possibly  be  inserted      tottoh. 
to  prevent  doubt  as  to  whether  they  were  not  in  many 
cases  security  for  appearance,  rather  than  for  the  debt. 
We  do  not  think  that  we  ought  to  narrow  the  effect  of 
the  word  "security"  by  confining  its  meaning  to  secu- 
rities of  a  nature  existing  or  known  at  the  date  of  the 
Act  of  Parliament     Securities  afterwards  invented  by 
the  ingenuity  of  practitioners,  or  arising  out  of  the 
provisions  of  any  Act  of  Parliament,  are  within  the 
object  intended  to  be  effected  by  the  Act,  and  are  with- 
in the  words  used  by  the  Legislature. 

The  remaining  question,  and  the  one  as  it  seems  to  us 
of  the  greatest  difficulty,  is  whether  this  security  may  not 
be  treated  as  a  lien  within  the  exception  in  the  clause.  It 
was  suggested  that  the  word  " lien"  and  the  word  "bind" 
really  express  the  same  idea,  and  that,  though,  at  law,  in 
strictness,  the  word  "lien"  denotes  a  possession  by  the 
party  claiming  the  lien,  yet  that  an  equitable  lien  may 
well  be  said  to  exist  on  a  debt,  and  that  the  service 
of  the  order  operates  as  an  equitable  assignment  or 
conveyance  of  the  debt. 

As  the  creditor  seems  to  us  clearly  to  have  a  security 
within  sect  184,  it  should  be  made  out  affirmatively 
that  the  present  is  the  case  of  a  lien,  within  the  meaning 
of  the  clause.  We  are  not  satisfied  that  it  is:  and  we 
think  that  neither  the  security  arising  by  the  seizure  of 
bills,  notes  or  bonds,  under  stat.  1  &  2  Vict.  c.  110.,  or 
the  service  of  the  order  in  the  present  case,  constitute 
such  a  lien  as  is  contemplated  by  the  184th  clause  of 
the  Bankrupt  Act  When  a  tangible  security,  being  a 
chose  in  action,  was  seized  by  the  sheriff,  under  stat. 
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1855.  1  &  2  Vict.  c.  110.  *.  12.,  it  was  enacted  that  the  sheriff 
HoLMES  should  hold  the  same  as  a  security  for  the  debt.  This, 
Totton.  w^out  doubt,  would  be  a  security  within  the  first  part 
of  the  section  in  the  Bankrupt  Act:  and  we  think  that, 
in  the  case  of  such  seizure,  it  could  not  have  been  suc- 
cessfully contended  that  there  was  a  lien  within  the  mean* 
ing  of  the  Act  The  lien  there  referred  to  clearly  does 
not  include  things  seized  under  an  execution.  Unless 
the  goods  are  sold  before  the  petition  of  bankruptcy,  the 
rights  of  the  general  creditor  are  to  intervene :  and  we 
do  not  see  why  this  should  not  be  the  case  with  regard 
to  the  bill  or  note,  which  is  to  be  seized,  and  which  the 
sheriff  is  to  hold  until  it  can  be  realized,  just  as  much  as 
in  the  case  of  the  goods  which  he  is  to  sell.  The  word 
"lien"  cannot,  we  think,  be  used  so  largely  as  to  mean 
any  right  which  the  party  acquires  to  have  the  things, 
seized  under  the  one  Act,  or  attached  under  the  other, 
realized  in  due  course  of  law.  We  construe  the  word 
"  bind"  as  not  changing  the  property  or  giving  even 
an  equitable  property,  either  by  way  of  mortgage  or 
lien,  but  as  putting  the  debt  in  the  same  situation  as 
the  goods  when  the  writ  was  delivered  to  the  sheriff. 
We  take  the  word  "  bind"  to  mean  that  the  debtor,  or 
those  claiming  under  him,  shall  not  have  power  to 
convey,  or  do  any  act,  as  against  the  right  of  the  party 
in  whose  favour  the  debt  is  bound ;  and  we  construe  it 
as  not  giving  any  property  in  the  debt,  in  the  nature  of 
a  mortgage  or  lien,  but  a  mere  right  to  have  the  security 
enforced:  in  other  words,  we  think  that  the  very  distinction 
contemplated  between  securities  and  liens  applies,  and 
that  the  present  is  an  instance  of  that  species  of  security 
mentioned  in  the  Act  as  not  being  a  lien.  In  the  case 
of  a  mortgage  or  equitable  assignment  or  lien  there  is  a 
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property  in  the  party;  and  it  is  to  such  cases  we  think        1855. 
that  the  exception  applies,  and  not  to  cases  where  a      holmbs 
right  is  given  to  realize  property  seized  under  the  new 
machinery  introduced  by  the  recent  Act  for  enforcing  a 
judgment,  which,  though  not  requiring  the  intervention 
of  the  sheriff,  is  in  truth  a  mere  statutory  compulsory 
execution.   We  think  that  the  exception  as  to  mortgages 
and  liens  in  sect  184  of  the  Bankrupt  Act  referred  to 
cases  in  the  nature  of  mortgages  or  liens  by  some  con- 
veyance, or  contract,  or  course  of  dealing,  which  is  the 
same  as  contract,  where  some  property  is  in  the  thing 
passed,  and,  at  all  events,  that  the  word  "  lien"  referred 
to  something  different  from  the  binding  of  the  goods  by 
the  delivery  of  the  writ  to  the  sheriff,  or  by  the  seizure 
of  bills  or  notes  giving  a  security  under  stat.  1  &  2  Vict, 
c  110.  *  12.,  or  by  the  debt  being  bound  by  the  service 
of  the  order  under  the  recent  Procedure  Act :  and  con- 
sequently we  think  that  the  plaintiff^  are  not  entided  to 
recover  from  Tutton  the  amount  which  he  had  received 
of  the  purchase  money  of  the  goods,  minus  the  charges 
and  expences,  which  would  be  all  that  he  could  have 
recovered  in  any  view  of  the  case. 

The  second  and  third  questions  relate  to  the  rights 
and  liabilities  of  the  plaintiffs,  the  defendant  and  the 
assignees  of  Pitman,  with  respect  to  the  86i  9«.  lid 

Goods  bought  by  the  plaintifis  at  the  sale  to  the  above 
amount  were,  improperly,  and  in  breach  of  the  terms  of 
the  sale,  removed  by  the  plaintiff  before  the  bankruptcy 
of  Pitman;  and  the  question  arising  as  to  those  goods 
must  be  considered  as  between  the  defendant  and  the 
plaintifis  and  as  between  the  assignees  and  the  plaintifis. 

There  may  be  some  doubt  whether  the  auctioneer, 
not  having  the  possession  of  the   goods,  and   it  not 

vol.  v.  o  B.  &  B. 
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1855.  appearing  whether  he  sold  in  his  own  name,  and  his 
Holmes  ^en  f°r  ^e  price  having  been  covered  by  the  money 
Tutton.  **e  received,  so  that  he  might  be .  found  to  have  paid 
himself  out  of  the  proceeds  received,  could  have  sued 
the  plaintiffs  for  the  price  of  the  goods:  but,  if  he 
could,  we  think  that,  in  an  action  for  the  price  of  the 
goods  so  sold,  it  would  be  a  good  answer,  either  at  law, 
or  at  all  events  by  way  of  equitable  defence,  to  shew  for 
the  defendant  that  the  lien  of  the  auctioneer  was  satis- 
fied, and  that  he  was  suing  merely  for  the  principal, 
and  that  there  was  a  set-off  as  between  the  principal 
and  the  vendee  of  the  goods.  The  auctioneer  seems 
hardly  to  have  had  sufficient  possession  of  the  goods  to 
have  enabled  him  to  have  brought  trover. 

If  the  assignees  had  chosen  to  have  affirmed  the  sale 
and  delivery,  by  bringing  an  action  for  the  price,  we 
think  that  the  defendants  would  be  entitled  to  place  the 
amount  of  their  demand  against  the  price :  but  we  think 
that  the  assignees  might  recover  the  value  of  the  goods 
in  an  action  for  the  wrongful  conversion.  The  removal 
of  the  goods,  under  the  circumstances,  was  clearly  a 
wrongful  act;  and  the  only  question  on  this  part  of  the 
case  is  whether  the  right  to  bring  an  action  of  tort, 
once  clearly  vested  in  Pitman,  has  ever  been  destroyed. 
We  think  that  the  invoice  sent  in  by  the  auctioneer  and 
the  claim  made  by  the  assignees  are  not  sufficient  to 
destroy  this  right  of  action.  If  an  action  were  brought 
on  the  contract,  the  tort  would  be  taken  to  be  waived  in 
such  action ;  but  we  do  not  think  that  the  demand  of 
the  price  of  the  goodB  by  the  auctioneer,  or  the  claim  of 
the  amount  as  sent  in  by  the  assignees,  can  be  treated 
as  a  release  of  the  right  of  action. 

The  result  of  our  opinion,  upon  the  whole  case,  is, 
that  the  plaintiffs  are  not  entitled  to  recover  from  Tutton 
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the  amount  received  by  him  and  remaining  in  his  hands; 
BUman'a  right  as  to  that  amount  having  passed  to  his 
assignees  under  the  bankruptcy:  and  that,  though  in 
an  action  on  the  contract,  to  recover  from  the  plaintiffo 
the  amount  of  the  goods  sold  to  them,  they  might 
probably  be  allowed  to  set  off  their  debt,  yet  that  they 
are  liable  in  an  action  of  tort  to  the  assignees  for  the 
value  of  these  goods. 

Our  judgment,  therefore,  will  be  for  the  defendant. 


1855. 


Holmes 
v. 

TOTTOK. 


RlCHABD   CUDWELL  GARDNER,    JAMES   SyKES   and 

John  Sykes  Gardner  against  Walsh. 


COUNT :  That  defendant  and  one  Elizabeth  Burton  Action  against 
,  ...—.....  .  A.  on  a  joint 

and  one  Alice  Clarke,  by  their  promissory  note  and  several 
now  overdue,  jointly  and  severally  promised  to  pay  to  S^made  by 
plaintiffs,  or  order,  500L  £je  *"  ™£ta 

Plea,  amongst  others:     "That  the  said  promissory  £*"°w£* £* 
note,  at  the  time  when  the  same  was  first  made  and  was  first  made 

was  intended 

drawn,  was  intended  by  the  defendant  to  be,  and  was  by  defendant 

to  be,  and  was, 
made  and  drawn  by,  the  said  Elizabeth  Barton  and  the  made  by  B. 

defendant  only ;  and  that,  after  the  same  was  so  made  oniy,  and  that, 

after  it  was 
made  by  B. 
and  defendant,  being  the  making  by  the  defendant  in  the  declaration  mentioned,  and  after  the 
note  "  was  completely  issued  and  negotiated,  that  is  to  say  by"  B.  and  defendant,  plaintiff 
altered  it  in  a  material  part  by  causing  C.  to  sign  it  as  a  joint  and  several  maker,  and  that 
this  was  not  in  correction  of  any  mistake,  nor  to  further  any  intention  of  the  parties  existing 
when  the  note  was  first  made  by  defendant,  or  first  issued  and  negotiated.    Issue  thereon. 

At  the  trial,  it  appeared  that  B.t  being  indebted  to  plaintiff,  agreed  to  get  two  sureties, 
defendant  and  C,  to  join  her  in  a  joint  and  several  note  to  plaintiff.  B.  and  defendant 
signed  the  note  together,  and  gave  it  to  plaintiff.  The  evidence  tended  to  shew  that,  when 
defendant  signed  it,  plaintiff  and  B.  both  intended  that  C  should  afterwards  sign,  but  that 
defendant  was  not  informed  of  this.     Defendant  had  a  verdict.     On  a  rule  for  a  new  trial : 

Held :  (overruling  Cation  v,  Simp$on,  8  A.  8f  E.  136.)  that  the  addition  of  GVs  name  was 
a  material  alteration,  and,  if  made  after  the  note  was  issued,  would  avoid  it.  But  the  Court, 
without  deciding  whether  the  note  was  in  point  of  law  issued,  supposing  the  plaintiffs  and  B. 
did  not  suppose  it  complete,  though  defendant  did,  granted  a  new  trial,  with  leave  to  amend 
the  plea,  that  the  question  might  be  rnised  distinctly. 

o  2 
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1855.  and  drawn  by  the  said  Elizabeth  Barton  and  the  defend- 
Gardneb  ant  (being  the  said  making  thereof  by  the  defendant  in 
Walbh.  the  declaration  mentioned),  and  after  the  said  note  was 
completed,  issued  and  negotiated,  that  is  to  say  by  the 
said  Elizabeth  Barton  and  the  defendant,  the  plaintiffs, 
without  the  consent  of  the  defendant,  caused  the  same 
to  be  added  to,  altered  and  changed  in  a  material  part 
thereof,  and  in  a  material  point,  that  is  to  say  by  causing 
the  said  AUce  Clarke  to  sign  the  same  and  to  become 
and  be  a  joint  maker  thereof."  Averment:  that  the 
alteration  was  not  made  in  correction  of  any  mistake 
originally  made  in  the  making  or  drawing  of  the  note, 
"nor  to  further  any  intention  of  the  said  parties,  or 
either  of  them,  existing  at  the  time  when  the  note  was 
first  made  by  the  defendant,  or  was  first  issued  or 
negotiated."    Issue  thereon. 

The  other  pleas  led  to  issues  which  it  is  not  necessary 
to  notice. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
sittings  at  Westminster  after  Michaelmas  Term  1854, 
plaintiffs  proved  the  handwriting  of  the  defendant  to  a 
joint  and  several  note  for  500/.  signed  by  Elizabeth 
Barton,  the  defendant,  and  Alice  Clarke,  and  thus  made 
a  prim&  facie  case.  The  defendant  then  gave  evidence ; 
and  plaintiffs  gave  evidence  in  reply.  On  the  whole  of 
this  evidence  taken  together  it  appeared  that  plaintiffs 
were  merchants  at  Manchester,  and  had  business  trans- 
actions with  Elizabeth  Barton.  They  had  arranged 
with  her  that  they  would  give  her  further  credit  if  she 
could  get  two  sureties  to  sign  with  her  a  promissory 
note;  and  she  had  proposed  to  them  the  defendant 
and  Alice  Clarke.  Elizabeth  Barton  proposed  to  de- 
fendant to  sign  the  note  as  her  surety  ;  he  agreed  to  do 
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so,  and  accompanied  her  to  Manchester,  and  there,  in        1855. 
the  office  of  plaintifls,  signed  the  note  along  with  Barton.     Gardner 
Afterwards  Clarke  also  signed  the  note.     It  was  clearly      Walsh. 
shewn  that,  at  the  time  the  defendant  signed  the  note. 
Barton,  the  principal  debtor,  was  a  party  to  the  arrange- 
ment that  Clarke  was  to  sign  it  as  an  additional  surety ; 
bat  it  was  left  in  doubt  on  the  evidence  whether  the 
defendant  was  aware  of  this  arrangement  or  not.     The 
learned  Judge  directed  the  jury  that,  if  the  signature 
of  Clarke  was  added  withont  the  previous  assent  of 
defendant,  the  plea  was  made  out,  as  the  addition  of 
her  signature   materially  altered  the  note.     The  jury 
found  for  the  defendant  on  the  issue  on  the  plea,  and 
for  the  plaintiffs  on  the  other  issues. 

Bramwelly  in  the  ensuing  Term,  moved  for  a  new 
trial  for  misdirection,  on  two  grounds:  first,  that,  sup- 
posing the  addition  of  Clarke's  name  to  be  unauthorized 
by  defendant,  it  was  not  a  material  alteration  in  the 
contract;  and,  secondly,  that  the  defendant,  under  the 
circumstances,  was  bound  to  the  plaintiffs  by  the  arrange- 
ment made  by  Barton  with  them,  whether  he  had 
personal  knowledge  of  its  terms  or  not.  The  Court  (a), 
during  the  motion,  expressed  a  strong  opinion  that  the 
alteration,  if  unsanctioned,  was  material.  Bramwell 
acquiesced  in  this,  and  abandoned  the  first  point,  but 
urged  the  second.  The  Court  took  time  to  consider, 
and  ultimately  granted  the  rule  upon  both  points. 

Miller  Serjt,  in  Faster  Term  (April  23d),  shewed 
cause  (b).  The  rule  has  been  granted  on  both  grounds 
apparently  by  mistake,    as  it  was  understood   to  be 

(a)  Lord  Campbell  C.  J.,  CoUridge,  Wightman  and  Crompton  Js. 
(ft)  Before  Lord  Campbell  C.  J.,  Erie  and  Crompton  Ji. 
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1856.  refused  on  the  first  ground.  [Lord  Campbell  C.  J.  The 
Gabdneb  Court  expressed  a  strong  opinion  that  the  alteration  was 
WaVlsu.  material;  and  I  think  Mr.  Bramwell  admitted  that  such 
was  his  own  opinion:  but,  when  considering  whether 
we  should  grant  the  rule  on  the  second  ground,  we 
found  the  case  of  Catton  v.  Simpson  (a).]  The  addition 
of  another  surety  materially  alters  the  rights  of  the 
defendant  to  contribution  in  case  he  pays  the  debt 
The  liability  of  a  cocontractor  to  contribution  is  to  pay 
an  aliquot  part  according  to  the  number  of  persons 
liable  (4),  so  that,  if  the  added  party  is  insolvent,  his 
being  liable  would  be  a  prejudice  to  the  original  con- 
tractor who  had  paid  all.  [Lord  Campbell  C.  J.  Yet 
Catton  v.  Simpson  (a)  is  expressly  in  point]  That  case 
is  not  law ;  any  unauthorized  alteration  in  the  contract 
avoids  it ;  BurcJ\field  v.  Moore  (c). 

Then,  as  to  the  other  point  The  material  part  of 
the  plea  is  that  the  signature  of  Clarke  was  added 
without  the  defendant's  assent  [Crompton  J.  It  is  a 
material  part  of  the  defence,  at  least  it  is  a  material  part 
of  this  plea  as  pleaded,  that  the  alteration  was  made 
"after  the  said  note  was  completed,  issued  and  negotiated" 
Now  it  seems  to  me  a  very  grave  question  whether,  if  a 
person  takes  an  instrument,  not  intending  to  take  it  as 
a  perfect  instrument,  but  as  an  imperfect  one  to  which 
there  is  to  be  an  addition,  it  can  be  said  to  be  completed 
and  issued,  whatever  might  be  the  intention  of  the 
parties  giving  it  Of  course,  if  the  plaintifis,  when 
taking  the  note,  had  induced  the  defendant  to  believe 
that  it  was  perfect,  and  that  there  was  to  be  no  further 

(a)  8  A.$  E.  136. 

(6)  See  Batard  v.  Hawes,  2  E.  b  B.  287. 

(c)  3  E.  fr  B.  *)83. 
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signature,   they  could  not  deny  that  it  was  perfect        1855. 
Lord  Campbell  C.  J.    It  may  be  a  question  whether     Gardner 
allowing  a  note  to  be  signed  in  a  form   apparently      Wj£gH, 
perfect,  without  informing  the  signer  of  an  intended 
addition,  is  not  equivalent  to  a  representation  that  it  is 
perfect] 

Bramwell  and  Milward,  in  support  of  the  rule. 
Catton  v.  Simpson  (a)  was  not  known  to  the  plaintiffs' 
counsel  when  the  rule  was  moved.  It  may  be  supported 
on  the  ground  that  a  joint  and  several  contract  is,  in 
effect,  one  paper  containing  more  than  one  contract; 
King  v.  Hoare(b).  If  the  contracts,  in  a  joint  and  several 
note  by  A.  and  B.,  were  written  at  full  length,  they 
would  be:  1st  "We, A.  and  2?., jointly  promise  to  pay;" 
2d.  "  I,  A.,  promise  to  pay ;"  and  3d.  "  I,  fl.,  promise  to 
pay."  Now  the  addition  of  the  name  of  C.  alters  the 
first  of  those  contracts;  and  it  adds  a  fourth  contract, 
namely, "  I,  C.,  promise  to  pay ;"  but  it  in  no  way  affects 
the  second  and  third  contracts.  "If  three  or  more 
bind  themselves  jointly  and  severally,  the  obligee  can- 
not sue  two  of  them  only  jointly;"  5  Bac.  Abr.  813. 
(7th  ed.),  Obligations  (D)  4.  It  follows  that,  on  the 
addition  of  the  name  of  C,  you  can  no  longer  sue  A. 
and  B.  jointly,  but  the  joint  note  may  be  valid  whilst 
the  several  is  not;  Maclae  v.  Sutherland (c);  or  vice 
versa.  At  all  events,  Catton  v.  Simpson  (a)  is  expressly 
in  point,  and  should  not  be  overruled  except  in  a  Court 
of  error. 

The  other  point  is  one  of  great  importance.  The 
plaintifft  have  stipulated  with   their  principal  debtor 

(a)  8  A.  $  E.  136.  (6)  13  M.  fr  W.  494.  505. 

(c)  3  E.  *  B.  1. 
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1855.  Barton  for  a  note  to  be  signed  by  her,  the  defendant 
Gardner  an<*  Clarke.  She  and  the  defendant  only  signed  at  first. 
Walsh.  Then>  unless  Clarke  signed,  Barton  might,  if  sued,  set 
up  the  absence  of  Clarke'*  name  as  a  defence ;  Atode  v. 
Dixon  (a);  and,  if  Clarke's  name  be  added,  then,  accord- 
ing to  the  defendant,  that  is  a  defence  on  defendant's 
part.  So  that  the  defendant's  position  seems  to  be  that 
no  creditor  can  have  a  good  security  unless  all  the 
sureties  executed  at  once.  [Lord  Campbell  C.  J.  If 
the  plaintiffs  had  ascertained  that  the  defendant  was 
informed  of  the  arrangement  that  there  should  be 
another  surety,  no  difficulty  would  have  arisen.  Might 
not  the  defendant  reasonably  assume  that  the  note  was 
perfect,  he  not  being  informed  that  it  was  to  be  added 
to?]  No:  he  knew  that  Barton  had  made  some 
arrangement  with  the  plaintiffs;  he  went  to  them  in 
furtherance  of  that  arrangement;  and  he  ought  to  have 
inquired  what  its  terms  were,  unless  he  intended  to  be 
bound  by  the  arrangement,  whatever  it  was,  which 
Barton,  the  principal  debtor,  had  made.  In  effect  he 
constituted  her  his  agent  to  make  an  agreement:  or,  at 
all  events,  there  was  evidence  that  he  had  done  so;  and 
that  question  was  not  left  to  the  jury. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.,  in  this  term  {May  24th), 
delivered  judgment. 

In  this  case  we  are  all  of  opinion  that  the  rule  cannot 
be  supported  on  the  ground  that  the  signing  of  the  note 
by  Mrs.  Clarke  did  not  amount  to  an  alteration  of  the 
note  and  of  the  liability  of  the  defendant  in  a  material 

(«)  6  Exch.  869. 
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point  Supposing  the  other-allegations  of  the  plea  to  be  1855. 
proved,  w^  think  there  is  sufficient  evidence  that  "the  Gardner 
plaintiffs,  without  the  consent  of  the  defendant,  caused 
the  said  note  to  be  added  to,  altered  and  changed  in  a 
material  part  thereof,  and  in  a  material  point,  that  is  to 
say  by  causing  the  said  Alice  Clarke  to  sign  the  same."  If, 
after  the  note  was  a  perfect  instrument,  according  to  the 
intention  of  the  parties,  as  the  joint  and  several  promissory 
note  of  the  defendant  and  Elizabeth  Barton,  and  after 
it  bad  been  "completed,  issued  and  negotiated,"  the 
plaintiffs,  without  the  consent  of  the  defendant,  had 
caused  it  to  be  signed  by  Alice  Clarke  as  a  joint  and 
several  maker,  along  with  the  defendant  and  Elizabeth 
Barton,  according  to  principle  and  authority  he  is  dis- 
charged from  his  liability  upon  it  There  would  be  no 
difficulty  in  shewing  that,  under  certain  circumstances 
which  might  have  supervened,  this  alteration  might  have 
been  prejudicial  to  the  defendant.  But  we  conceive 
that  he  is  discharged  from  his  liability  if  the  altered 
instrument,  supposing  it  to  be  genuine,  would  operate 
differently  from  the  original  instrument,  whether  the 
alteration  be  or  be  nqt  to  his  prejudice.  If  a  promissory 
note  payable  at  three  months  after  date  were  altered  by 
the  payee  to  six  months,  or  if,  being  made  for  lOOi,  he 
should  alter  it  to  50£,  we  conceive  that  he  could  not 
sue  the  maker  upon  it  after  the  alteration,  either  in  its 
altered  or  original  form.  The  alleged  maker  was  no 
party  to  a  note  at  three  months,  or  for  SOL ;  and  the 
note  at  six  months  for  100£,  to  which  he  was  a  party,  is 
vitiated  by  the  alteration. 

This  principle,  which  in  Pigofs  Case  (a)  was  estab- 
lished with  respect  to  deeds,  was  applied  to  negotiable 

(a)  11  7fcp.26b. 
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1855.        instruments  in  Master  v.  Miller  (a);  and  (as  far  as  we 
Gabdner      are  aware)  h  has,  with  one  exception,  been  uniformly 
acted  upon  down  to  the  recent  case  of  Burc^field  v. 
Moore  (b). 

The  exception  is  Cotton  v.  Simpson  (c).  That  case 
certainly  does  very  nearly  resemble  the  present  The 
defendant  had,  as  surety,  signed  a  joint  and  promissory 
note  with  the  principal  debtor,  having  no  reason  to 
suppose  that  any  one  else  was  to  sign  it*  Afterwards 
the  payee,  without  the  knowledge  of  the  defendant, 
induced  another  person  to  sign  it,  with  a  view  to 
strengthen  the  security;  and  the  Court  held  that  the 
defendant  was  still  liable  upon  it.  But  the  decision 
took  place  merely  on  refusing  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial.  It  seems  to  have  pro- 
ceeded on  the  ground  that,  as  the  new  surety  could  not 
be  liable  on  the  note  by  reason  of  the  stamp  laws,  the 
alteration  operated  nothing,  although  the  counsel  urged 
that  "a  note  with  an  altered  date  does  not  bind  any 
one  to  the  new  contract,  yet  the  old  contract  is  void." 
The  judgment  of  the  Court  was,  without  further  reasons, 
in  these  words :  "  In  the  absence  of  all  authority,  we 
shall  hold  that  this  was  not  an  alteration  of  the  note, 
but  merely  an  addition  which  had  no  effect"  With 
sincere  respect  for  the  learned  Judges  who  concurred 
in  this  decision,  we  feel  bound  to  say  that,  in  our 
opinion,  it  is  contrary  to  the  authorities,  and  that  it  is 
not  law. 

The  counsel  for  the  present  plaintiffs  ingeniously 
argued  that  the  defendant,  in  signing  the  promissory 
note,  bad  entered  into  two  contracts,  one  separately,  and 

(a)  4  T.  R.  320;  affirmed  on  error,  in  Exch.  Ch.,  2  H.  BL  141. 
(6)  3  E.  $  B.  683.  (c)  8  A.  fr  E.  136. 
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another  jointly  with  Elizabeth  Barton;  that,  although  1855. 
they  were  both  written  on  the  same  piece  of  paper,  and  Gardner 
expressed  in  the  same  sentence,  they  might  be  treated  Walbh. 
as  if  they  had  been  written  on  separate  pieces  of  paper 
respectively  signed  by  the  defendant;  and  that  the  sepa- 
rate contract  on  which  the  present  action  is  brought  is 
not  at  all  affected  by  the  signature  of  Alice  Clarke,  which 
made  her  a  party  to  the  joint  contract  entered  into  by 
the  defendant  along  with  Elizabeth  Barton.  But  we 
must  consider  that  a  joint  and  several  promissory  note, 
although  it  contains  two  promises  in  the  alternative, 
is  one  contract  and  one  instrument,  and  that,  if  it  is 
designedly  altered  in  any  part  by  the  payee  so  as  to 
alter  the  liability  of  the  makers,  it  is  entirely  vitiated. 
According  to  Bigot's  Case  (a),  if  the  party  to  a  deed 
makes  an  alteration  in  a  covenant  after  the  deed  is 
executed,  not  only  the  covenant,  but  the  whole  deed, 
becomes  void. 

But,  although  we  entertain  no  doubt  upon  this  point, 
we  do  not  come  to  the  conclusion  that  the  rule  should 
be  discharged.  Looking  to  some  of  the  allegations  of 
the  fifth  plea,  a  difficulty  arises  with  respect  to  the 
construction  to  be  put  upon  them  and  the  evidence 
necessary  to  support  them.  We  therefore  think  the 
proper  course  will  be  to  make  the  rule  absolute  for  a 
new  trial,  the  defendant  being  confined  to  one  plea 
addressed  to  the  alleged  vitiation  of  the  note  by  the 
signature  of  AKce  Clarke,  and  having  leave  to  amend 
that  plea  as  he  may  be  advised.  The  costs  of  the  first 
trial,  after  deducting  the  costs  of  the  issues  found  for 
the  plaintiffs,  to  abide  the  event  of  the  new  trial. 

Rule  accordingly. 

(a)  11  Rep.  26  h. 
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1855. 


7Ve»fii*  Edward  T.aktc  against  Thomas  Butler. 

May  22d. 

Sut  9  &  10      TN  this  cause  the  plaintiff  had  obtained  a  verdict  for 

Viet  e  95  J- 

«.  128.  enacts         ^CS8  than  20£  in  an  action  of  contract 

^the  plaintiff         Watson,  in  last  Term,  obtained  a  rule  calling  on  the 

tbantwenT       <fefendant  to  shew  cause  why  the  plaintiff  should  not 

miles  from  the    have  his  COStS. 
defendant," 

actions  may.  From  the  affidavits  on  both  sides  it  appeared  that, 

at  the  option  m  .  , 

of  the  plaintiff,  at  the  time  the  action  commenced,   the  plaintiff  and 

if  that  Act  had  defendant  both  dwelt  in  the  fens  of  Lincolnshire.     The 

D°ySd -.  that  distance  in  a  straight  line  between  their  residences  was 

b^twien^the  about  tw©lvc  miles;  but  from  the  nature  of  the  country 

b^meMureVin  lt  was  imPracti$able  to  go  in  a  direct  line.     By  a 

a  straight  line  footway,  the  measured  distance  was  sixteen  miles,  six 

from  one  to  tno  y 

other,  on  the     furlongs,  one  hundred  and  thirty   nine  yards.     The 

horisonul  «  .         .  ...  .  • 

plane.  distance  by  the  nearest  public  carnage  road  was,  ac- 

cording to  the  measurements  made  on  behalf  of  the 
plaintiff,  nearly  twenty  one  miles;  according  to  the 
defendant's  measurements,  a  little  less  than  twenty  miles. 

G.  Hayes  now  shewed  cause.  The  question  is  whether 
this  was,  within  the  meaning  of  stat.  13  &  14  Vict  c.  61. 
s.  13.,  an  action  brought  for  a  cause  in  which  concurrent 
jurisdiction  is  given  to  the  superior  Courts  by  stat  9  &  10 
Vict.  c.  95.  s.  128.  That  again  depends  on  the  inter- 
pretation of  the  words  "  where  the  plaintiff  dwells  more 
than  twenty  miles  from  the  defendant"  used  in  that 
latter  section.  If  the  interpretation  put  upon  that 
enactment  by  the  Court  is  that  the  twenty  miles  are  to 
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be  measured  along  the  nearest  practicable  carriage  road,        1855. 
it  is  agreed  that  the  rule  should  be  enlarged  until  the        Lark 
precise  distance  is  ascertained ;  but,  if  it  is  to  be  taken,      bctler. 
as  the  defendant  contends,  as  the  crow  flies,  or  even  by 
the  nearest  way  in  which  a  man  can  travel,  that  is  by  a 
footway,  the  rule  should  be  discharged. 

It  is  submitted  that  the  true  mode  of  measuring  the 
distance  is  the  straight  line.  The  question  was  discussed, 
but  not  decided,  in  Stokes  v.  Grissett  (a>  There  Jervis 
C.  J.  and  JUauleJ.  expressed  their  opinions  that  the  dis- 
tance is  to  be  measured  as  the  crow  flies.  [Lord  Campbell 
C.  J.  What  is  meant  by  that  phrase  is  a  straight  line 
from  point  to  point  If  a  hill  intervenes,  the  shortest 
practical  route  for  a  real  crow  might  be,  according  to 
circumstances,  over  it  or  round  it ;  but  the  straight  line 
goes  through  it.]  The  accurate  phrase  probably  is  that 
adopted  by  the  Legislature  in  stat  6  &  7  Vict  c.  18. 
#•  76.,  the  distance  "  as  measured  in  a  straight  line  on 
the  horizontal  plane.*  In  most  modern  Acts  express 
words  have  been  introduced  to  shew  in  what  manner 
the  Legislature  intended  the  distance  to  be  computed: 
as,  for  instance,  in  stat  2  &  3  Vict  c.  47.  s.  2.,  in. 
limiting  the  distance  within  which  places  may  be  added 
to  a  Metropolitan  police  district;  stat.  17  &  18  Vict 
c  83.  s.  7.,  as  to  the  distance  within  which  bankers' 
cheques  may  circulate,  and  the  Registration  Act  (6  &  7 
Vict.  c.  18.)  s.  76.,  already  referred  to.  In  all  of  these, 
convenience  has  led  the  Legislature  to  adopt  the  straight 
line.  And  it  is  obvious  that  it  is  the  most  convenient ; 
for,  if  the  line  of  practical  communication  is  to  be  taken, 
the  question  must  arise  whether  it  is  the  line  for  a 

(a)  14  Cam.  B.  678. 
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1855.       pedestrian  or  a  traveller  in  a  carriage,  which  in  this 
[^        very  case  appear  to  be  very  different.     And,  if  it  is  to 
be  the  nearest   practicable  way  for  horses,   does  that 
mean  the  nearest  way  when  the  fens  are  dry  in  summer 
or  frozen  in  winter,  or  the  nearest  way  when  they  are 
flooded  ?    The  authorities  are  in  favour  of  the  defend- 
ant's construction.     In  Leigh  v.  Hind  (a)  the  way  by  the 
nearest  mode  of  access  was  less  than  the  distance  pre- 
scribed by  the  covenant;  and  in  Woods  v.  Dennett  (b) 
neither  party  appears  to  have  insisted  on  the  direct  line. 
In  neither  case,  therefore,  was  it  necessary  to  decide  the 
question.     But  in  Leigh  v.  Hind  (a)  Parke  J.  says:  "I 
should  have  thought  that  the  proper  mode  of  admeasuring 
the  distance,  would  be  to  take  a  straight  line  from  house 
to  house,  in  common  parlance,  as  the  crow  flies.    The 
defendant  agrees  not  to  keep  a  public  house  within  the 
distance  of  half  a  mile ;  the  plain  and  ordinary  sense  of 
these  words  is,  the  actual  distance,  and  I  think  they 
ought  to  be  so  understood  unless  we  can  collect  from 
the  context  that  they  were  meant  to  be  used  in  a 
different  sense;   and  here  the  context  raises  no  such 
inference.     Neither  of  the  parties  contemplated  that  the 
customers  of  one  public  house,  were  to  go  from  thence 
to  the  other.     It  seems  to  me,  therefore,  that  the  dis- 
tance should  have  been  ascertained  without  any  reference 
to  the  modes  of  communication."    That  is  all  applicable 
to  the  present  case.     [Coleridge  J.    Does  not  the  Legis- 
lature, in  this  Act,  contemplate  that  the  litigants  are  to 
go  from  the  one  dwelling  to  the  other?     Unless  it  did, 
it  seems  strange  that  the  distance  between  their  dwel- 
lings is  made  to  determine  whether  it  is  proper  to  sue 
in  the  county  court  or  not.]     The  distance  the  litigants 

(a)  9  B.  $  C.  774.  (6)  2  Stark.  89. 
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will  have  to  travel  depends  on  their  distance  from  the        1855. 
county  court,  not  from  each  other.    In  Regina  v.  Saffron        £lj^ 
Walden  (a)  it  was  necessary  to  decide  what  was  meant,       butlm. 
in  stat  4  &  5  W.  4.  c.  76.  s.  68.,  by  the  words  "inhabit 
within  ten  Hilesw  of  a  parish.     The  Court  adopted  the 
view  of  Parke  J.  in  Leigh  v.  Hind  (ft),  and  held  that  the 
ten  miles  must  be  measured  by  a  direct  line.   [Crompton 
J.     The  Legislature,  which  must  be  taken  to  know  that 
such  was  the  construction  put  upon  the  words  by  this 
Court,  and  that  the  decision  stood  unreversed,  uses 
the  same  words.     It   seems  fair  to   say  that  it  was 
intended  that  they  should  be  construed  in  the  same 
manner.] 

Watson,  in  support  of  the  rule.  In  Regina  v.  Saffron 
Walden  (a)  Lord  Denman  C.  J.  pointed  out  the  in- 
convenience of  a  settlement  "  being  good  one  day  and 
bad  the  next,"  according  to  the  change  of  roads.  But 
in  the  present  enactment  the  right  to  sue  is  fixed 
according  to  the  distance  when  the  action  commenced, 
and  never  can  vary.  The  object  of  the  enactment 
must  be  looked  to ;  it  was  to  allow  a  plaintiff  to  sue 
in  the  superior  Court  when  there  were  not  reasonable 
facilities  for  carrying  on  a  suit  in  the  county  court:  and, 
as  a  great  part  of  the  business  in  a  county  court  suit  is 
carried  on  by  notices  delivered  by  the  one  party  to  the 
other,  these  facilities  depend,  to  a  great  extent,  on  the 
means  of  communication  between  the  parties.  That 
depends,  not  on  the  straight  line  distance,  but  the 
distance  by  the  road.    This  consideration  supplies  the 

(a)  9  Q.  B.  76.  (6)  9  B.  fr  C.  774. 
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1855.       guide  from  the   context,  which  Parke  J.   in  Leigh  v. 
j[^        Hind  (a),  and  this  Court  in  Regina  v.  Saffron  JFalden(b), 
But'  ^^   would  influence   the  construction  of  the  words. 

The  distance  under  the  five  mile  Acts  (35  Eliz.  c.  2.  s.  3. 
and  3  Jac.  I.  c.  5.  s.  6.)  was  reckoned,  "  ntt  by  straight 
lines,  as  a  bird  or  arrow  may  fly,  but  according  to  the 
nearest  and  most  usual  way  ;*  1  Hawkins  Pleas  of  the 
Crown,  (7th  edition  by  Leach)  54.  B.  l  ch.  12.  s.  15. ; 
Wing  v.  Earle  (c).  In  Aikyns  v.  Kinnier  (d)  Parke  B. 
appears  to  treat  the  decision  in  Leigh  v.  Hind  (a)  as 
establishing  that,  contrary  to  his  opinion  expressed  in 
that  case,  the  nearest  convenient  way  was  to  be  taken. 
In  Stokes  v.  Grissett  (e)  the  decision  was  on  another 
point.  It  rather  appears  that  on  this  point  the  Judges 
in  banc  were  equally  divided :  and,  as  CressweU  J.  made 
the  order,  it  appears  that  there  is  a  majority  of  one  in 
that  Court  in  favour  of  the  plaintiff. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
distance  is  to  be  measured  in  a  straight  line  along  the 
horizontal  plane  from  point  to  point  The  words  of  the 
Act,  "  where  the  plaintiff  dwells  more  than  twenty  miles 
from  the  defendant,"  are  general,  and  do  not  specify 
how  that  distance  is  to  be  measured.  We  are  therefore 
to  consider  what  is  the  meaning  of  the  Legislature. 
And  I  think  that  we  must  suppose  that  the  Legislature 
intended  by  the  words  to  express  the  meaning  that 
would  be  most  convenient  and  most  capable  of  being 
ascertained.  Now,  if  the  distance  is  to  be  measured  by 
the  nearest  practicable  way,  see  how  uncertain  it  is. 

(a)  9  B.frC.  774.  (b)  9  Q.  B.  76. 

(c)  Cro.  Elix.  267.  (<*)  4  Bxch.  776. 

(e)  14  Com.  B.  678. 
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The  nearest  mode  of  access  may  be   by  boat,  by  a        1855. 
route  varying  every  day  according  to  the  state  of  the        lakb 
tide ;  or,  if  it  be  by  land,  it  may  be  rendered  longer  or      butleb. 
shorter  by  changes  in  the  road.     But  if  the  straight  line 
measurement  be  adopted  there  can  be.no  uncertainty. 
Even  where   there  are  mountains  to  be  ascended  and 
descended,  it  is  easy  for  a  surveyor  to  ascertain  the 
distance  from  point  to  point 

Then,  that  construction  being  the  convenient  one, 
what  obstacle  is  there  to  adopting  it  ?  I  do  not  think 
the  decisions  on  the  five  mile  Acts,  or  on  broken 
covenants,  assist  us  much:  but  Begina  v.  Saffron 
JValden  (a)  is  a  decision  in  which  the  Court  construed 
similar  words,  in  an  Act,  as  meaning  the  distance  in  a 
straight  line.  In  Stokes  v.  GrUselKJb)  two  Judges  in 
the  Court  of  Common  Pleas  approved  of  that  decision. 
Two  others  seem  to  have  doubted,  but  not  to  have 
dissented.  It  seems  to  me  that  we  ought  to  adhere 
to  it 

Coleridge  J.  I  have  had  doubts  during  the 
argument,  not  yet  entirely  removed,  as  to  the  intention 
of  the  Legislature.  The  concurrent  jurisdiction  is  not 
made  to  depend  on  the  parties  dwelling  within  a  circle 
of  twenty  miles  radius  from  the  county  court,  but  on 
their  dwelling  within  twenty  miles  of  each  other. 
Unless  that  enactment  was  passed  with  reference  to 
their  practical  means  of  communicating  with  each  other, 
there  is  no  reason  for  it.  And  I  think  that,  in  popular 
language,  when  it  is  said  one  place  is  twenty  miles  from 

(a)  9  Q.  B.  76.  (6)  14  Own.  B.  678. 
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1855.  another,  it  is  meaut  that  such  is  the  distance  by  the 
LAKg  road.  But,  though  I  have  doubts,  not  jet  removed,  as 
Butleb.  to  ^e  ktenticn  of  the  Legislature,  I  have  none  that 
the  mode  of  measurement  by  the  straight  line  is  far  the 
more  certain  and  convenient;  and  I  also  think  that 
there  is  no  substantial  distinction  between  the  language 
of  this  Act  and  that  construed  in  Regina  v.  Saffron 
Walden  (a).  I  therefore  agree  that  it  is  safer  to  adopt 
that  construction. 

Erle  J.  I  think  that  the  distance  should  be  measured 
in  a  straight  line.  Similar  words  were  so  construed  in 
Regina  v.  Saffron  Walden  (a).  Such  was  the  opinion  of 
two  Judges  in  Stokes  v.  Grissell  (b)  and  of  Parke  J.  in 
Leigh  v.  Hind  (c) ;  and  this  mode  of  measurement 
has  been  adopted  by  the  Legislature  as  the  most 
convenient  in  several  cases. 

If  the  matter  were  res  integra,  I  should  say  that,  words 
being  equally  capable  of  bearing  two  meanings,  we  ought 
to  adopt  that  which  gives  the  most  convenient  construc- 
tion. And  I  have  no  doubt  the  straight  line  is  far  more 
easily  ascertainable,  even  if  minute  accuracy  is  required, 
then  the  nearest  practicable  road.  Does  that  mean  a 
footway  or  a  carriageway  ?  Or,  if  a  footway  will  not  do, 
will  a  bridle  path?  In  an  aquatic  country  are  we  to 
take  to  a  boat  ?  All  these  are  questions  of  doubt  avoided 
by  the  simple  rule  now  adopted.  And  this  decision,  if 
not  overruled,  will  enable  those  who  draw  Acts  of  Par* 
liament  in  future  to  use  the  general  words  knowing  that 


(a)  9  Q.  B.  76.  (6)  14  Com.  B.  678. 

(e)  9AK.  774. 
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they  will    be   construed   to   mean    the   distance   in   a        1855. 
straight  line.     When,  for  any  reason,  the  intention  is        £^ 

to  express  the  distance  by  the  road,  it  will  be  easy  to  butler. 
say  so. 

Crompton  J,  If  this  question  were  quite  new,  the 
convenience  would  be  all  in  favour  of  construing  the 
distance  as  that  measured  in  a  straight  line;  and  the  words 
would  be,  to  say  the  least,  capable  of  bearing  that  con- 
struction. In  common  language,  if  you  ask  how  far  is  it 
from  one  place  to  another,  the  answer  often  is:  Do 
you  mean  by  the  road,  or  by  the  fields,  or  as  the  crow 
flies  ?  But,  the  recent  authorities  being  all  in  favour  of 
this  construction,  and  the  decision  in  Regina  v.  Saffron 
Walden  (a)  being  precisely  in  point,  we  ought  to  adhere 
to  it  at  any  rate,  so  that  the  Legislature  may  know 
how  such  general  words  in  an  Act  will  be  construed, 
and  use  them  in  that  sense. 

Rule  discharged. 

(a)  9  Q.  B.  76. 
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Wednesday, 
May  23d. 


Alfred  Eggington  against  The  Mayor,  Alder- 
men and  Citizens  of  Lichfield,  Charles 
Simpson,  Joseph  Page  and  others. 


The  Same  against  The  Mayor,  Aldermen  and 
Citizens  of  Lichfield,  Charles  Simpson, 
TnoMAS  Wollaston  and  others. 


THHE  declaration  in  Eggington  v.  Mayor  8fc.  of  Lick- 
Jield,  Simpson,  Page  and   others,  contained   three 


Plea  in 


Trespass  for 
false  imprison- 
ment in  two 
actions,  ono 
against  tbo 

Corporation  of  L.,  S.  and  P.,  the  other  against  the  Corporation  of  L.,  S,  and  W. 
each  case,  Not  guilty,  by  statute,  5  &  6  fV.  A.  c.  76.  #.  133. 

On  the  trial,  it  appeared  that  plaintiff  had  been  town  clerk  of  L.t  was  dismissed,  and  S. 
appointed  his  successor.  The  Corporation,  by  a  minute  under  their  seal,  directed  5.,  as 
their  attorney,  to  take  proceedings  against  plaintiff,  under  stat.  5  &  6  W.  A.  c.  76.  $.  60., 
for  wilfully  refusing  to  deliver  books  &c.  S.  procured  a  conviction  before  two  justices,  and 
obtained  a  warrant  from  them,  which  he  gave  to  P.,  a  constable.  He  advised  P.  that  it 
might  be  executed  on  Sunday;  and  P.  did  execute  it  on  Sunday,  and  conveyed  plaintiff  to 
gaol.  S.  procured  a  second  warrant  from  the  same  justices,  which,  by  his  directions,  P. 
lodged  with  the  gaoler.  Plaintiff  haviug  sued  out  a  habeas  corpus,  the  two  warrants  were 
returned :  the  return  was  discussed  without  actually  bringing  plaintiff  up.  The  Corporation, 
by  S.  as  their  attorney,  opposed  his  discharge.  This  Court  ordered  plaintiff's  discbarge,  on 
the  ground  that  the  arrest  was  on  Sunday,  In  the  interval  between  the  return  and  the 
order  for  plaintiff's  discbarge,  a  third  warrant,  under  the  authority  of  a  local  Act  whereof 
the  Corporation  were  trustees  under  stat.  5  &  6  W*  4.  c.  76.  «.  75.,  was  obtained  by  .V.  and 
lodged  by  P.  with  the  gaoler,  and  a  ca.  sa.  at  the  suit  of  a  third  person  was  also  lodged  with 
bim.  Plaintiff  having  obtained  a  rule  to  discharge  him,  in  lieu  of  a  habeas  corpus,  the 
Corporation,  as  before,  shewed  cause :  this  Court  decided,  in  the  month  of  November,  that 
the  ca.  sa.  afforded  a  good  ground  for  his  detention.  Plaintiff  remained  in  prison  till  '2d 
March,  when,  the  judgment  on  which  the  ca.  sa.  was  issued  being  satisfied,  he  was  set  at 
liberty.  As  soon  as  he  was  out  of  gaol,  he  was  arrested  by  W.y  another  constable,  under  a 
fourth  warrant,  which  S.  had  obtained  and  had  given  to  the  police,  with  express  instructions 
when  and  how  to  execute  it.  He  was  discharged  by  a  Judge  at  Chambers,  the  Corpo- 
ration opposing  his  discharge.  The  warrant  set  forth  a  conviction  by  the  justices,  but 
did  not  shew  any  previous  warrant  by  one  justice,  as  required  by  stat.  5  &  6  IT.  4.  c.  76. 
t.  60.  The  action  against  the  Corporation  of  L.,  S.  and  P.  was  commenced  on  1st  September. 

Held:  that  the  imprisonment  in  which  P.  was  an  actor  ceased  in  November  (after  which 
time  plaintiff  was  detained,  under  the  ca.  sa.)  six  months  before  the  action  in  which  P.  was 
a  defendant  was  commenced ;  and  that  stat.  5  &  6  W.  4.  c.  76.  #.  133.  barred  that  action : 
and  the  verdict  was  entered  for  the  defendants  In  that  action. 

Held  that,  as  to  the  imprisonment  after  2d  March,  there  was  no  evidence  against  the 
Corporation,  as  their  minute  did  not  direct  any  thing  more  than  taking  proceedings,  and 
that  opposing  plaintiff's  discharge  was  not  a  ratification  of  the  arrest;  but  that  5.,  having 
personally  directed  the  arrest,  had  done  more  than  merely  put  the  law  in  motion,  and  was 
liable,  the  warrant  being  bad ;  and  the  verdict  was  entered,  in  the  action  in  which  W.  was  a 
defendant,  for  the  Corporation  and  against  S, 
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counts.     1st  count  for  false  imprisonment,  to  wit  from        1855. 

17th  October  1853  to  2d  March  1854.     2d  count  for     Eggington 

false  imprisonment  from  2d  March  1854  to  8th  March       M8v;irof 

1854.     3d  count  for  a  penalty  of  500/.  under  the  Habeas     Licmfikld. 

Corpus  Act  (31  C.  2.  c.  2.  *.  6.),  for  arresting  for  the 

same  cause  after  plaintiff  was  set  at  large  on  habeas 

corpus.     Pleas,  by  all  the  defendants  except  Page,  and 

by  Page  severally,  of  Not  guilty,  by  statute.     On  the 

margin  in  each  plea  was  a  reference  to  stat  5  &  6  W.  4. 

c.  76.  «.   133.,   stat.  21  Ja.   1.  c.  4.   s.  4.,  and  stat. 

31  C.  2.  c.  2.  s.  20. 

The  declaration  in  Eggington  v.  Mayor  §•<:.  of  Lich- 
field, Simpson,  Wollaston  and  others,  contained  two  counts 
precisely  similar  to  the  second  and  third  counts  in  the 
other  action.  Pleas,  by  all  the  defendants  except 
Wollaston,  and  by  Wollaston  severally,  of  Not  guilty, 
by  statute,  referring  in  the  margin  to  the  same  Acts  as 
in  the  other  action. 

At  the  Staffordshire  Spring  Assizes,  1855,  the  case  of 
Eggington  v.  Mayor  Sfc.  of  Lichfield,  Simpson,  Page  and 
others  came  on  for  trial  before  Lord  Campbell  C.  J. 

It  appeared  that  plaintiff  had  been  town  clerk  of 
Lichfield:  he  was  dismissed  from  that  office;  and  the 
defendant  Simpson  was  appointed  his  successor.  On 
Sunday,  16th  October  1853,  plaintiff  was  taken  into 
custody  by  the  defendant  Page,  who  was  a  constable, 
under  a  warrant,  dated  8th  October  1853,  of  two  justices, 
on  a  conviction  of  wilfully  neglecting  to  deliver  his 
accounts,  and  carried  to  Stafford  Gaol;  and,  on  the 
24th  October,  Page  lodged  a  second  warrant  by  the 
same  justices  with  the  gaoler.  A  writ  of  habeas 
corpus  was  sued  out,  the  return  to  which  set  out  the 
two  warrants.  The  return  was  discussed  without 
actually  bringing  the  plaintiff  up  to  town.     On  the  2d  . 
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1855. 


EOGINGTON 
▼. 

Mayor  of 
Lichfirld. 


of  November  this  Court  ordered  the  discharge  of  the 
plaintiff  from  custody  (a).  On  1st  of  November,  after  the 
return  to  the  habeas  corpus,  but  before  the  decision,  Page 
lodged  a  third  warrant  with  the  gaoler.  On  the  3d 
November,  the  order  for  plaintiff's  discharge  came  down ; 
on  the  same  da;  a  detainer  under  a  ca.  sa.,  at  the  suit  of 
a  third  person,  was  lodged  with  the  gaoler,  who  still 
detained  the  plaintiff  in  custody.  A  rule  for  his  dis- 
charge was  obtained  in  this  Court;  against  which  cause 
was  shewn:  and  this  Court,  on  21st  November  1853, 
held  that  the  ca.  sa.  was  a  sufficient  cause  for  his  de- 
tention ;  and  the  rule  was  discharged  (a).  He  remained 
in  gaol  until  the  2d  of  March  1854;  when,  having  paid 
off  the  debt,  he  was  set  at  liberty,  and  left  the  gaol.  As 
soon  as  he  was  out  of  the  gaol,  Wollaston,  the  defendant 
in  the  second  action,  who  was  also  a  constable,  took 
him  into  custody  under  a  fourth  warrant,  which  was  a 
duplicate  of  that  lodged  with  the  gaoler,  on  24th  October, 
which  was  set  out  in  the  return  to  the  habeas  corpus  (b). 
It  was  under  the  hand  and  seals  of  two  justices,  was 
headed  "  City  and  county  of  Lichfield ;"  and  was  ad- 
dressed to  the  constables  and  dozeners  of  Lichfield,  and 
to  the  gaoler  of  Stafford  Gaol.  ,  It  was  in  the  following 
terms  :  "  Whereas  Alfred  Eggington,  of n  &c,  "  was  this 
day  duly  convicted,  on  the  complaint  in  writing  bearing 
date  the  3d  day  of  October  instant,  on  the  oath  of  •/.  2?.," 
&c,  "  the  person  authorized  by  the  council  of  the  said 
city  for  that  purpose,  and  on  the  evidence  on  oath  of 
the  said  J.  B.  and  others,  before  us,  the  Reverend  T.  0. 
B.  F.,  Clerk,  and  R.  C.  C,  Esquire,  two  of  Her  Majesty's 
justices  of  the  peace  for  the  said  city  and  county :  For 
that  he,  the  said  A.  Eggington,  was  lately  town  clerk  of 

(a)  See  Eggington" $  Case,  2  E.  Sf  B.  717. 
(6)  Eggington's  Case,  2  E.  fr  B.  721. 
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the  said  city,  and  was  appointed  to  that  office  under  the 
provisions  of  the  Act"&c.  (5  &  6  JT.4.  c.76.),  "and  was  " 
dismissed  from  that  office  on  the  12th  day  of  September 
last :  and  that,  on  the  same  day,  by  the  order  and  direc- 
tion of  the  said  council,  a  notice  in  writing  to  the  said 
A.  Eggington,  under  the  hands  of  George  Birch,  Esquire, 
mayor  of  the   said  city,  and  Stephen  Brassington  and 
Frederick  Bond,  three  of  the  said  council,  was  delivered 
to,  and  left  with,  one  Nicholas  Wildey,  the  clerk  of  the 
said  A.  Eggington,  at  the  last  place  of  abode  of  the  said 
A.  Eggington,  in"  &c,  "  by  which  said  notice  the  said  A* 
Eggington  was  directed  to  deliver  to  the  said  J.  B.,  who 
was  by  the  said  council  authorized  to  receive  the  same 
at  the  Guildhall  of  the  said  city,  a  true  account  in 
writing  of  all  matters  committed  to  his  charge  by  virtue 
of  the  said  Act  of  Parliament,  and  also  of  all  moneys  by 
him  received  by  virtue  or  for  the  further  purposes  of  the 
said  Act,"  "  and  vouchers,  books,  lists"  &c.  (describing 
them).     "  And  that,  ever  since  the  delivery  of  the  said 
notice  as  aforesaid,  he,  the  said  A.  Eggington,  has  wilfully 
neglected  to  deliver  such  account,  and  the  vouchers 
relating  thereto,  and  such  list  as  aforesaid;  and  that  cer- 
tain books,  papere  and  writings,  relating  to  the  execution 
of  the  said  Act,  and  particularly  the  corporation  minutes 
and  cheque  books,  the  property  of  the  Mayor,  aldermen 
and  citizens  of  the  said  city,  remain  in  the  hands  or  in 
the  custody  or  power  of  the  said  A.  Eggington  ;  and  that 
he  has  wilfully  neglected  to  deliver  the  same,  and  to 
give  satisfaction  to  the  said  J.  B.  respecting  the  same, 
as  required  by  the  said  notice:   And  it  was  thereby 
adjudged  that  the  said  A.  Eggington,  for  his  said  offence, 
should  be  committed  to  the  common  gaol  at  Stafford,  in 
the  county  of  Stafford,  being  the  common  gaol  for  the 
said  city  and  county  of  Lichfield,  there  to  remain  without 
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1855.       bail,  until  he  shall  have  delivered  a  true  account  as  afore- 
Eggington    said,  together  with  such  vouchers  and  list  as  aforesaid, 
Mayor  of     an(*  until  he  shall  have  delivered  up  such  books,  papers 
Lichfield.    an(j  writings,   an(j  fo^e  given   satisfaction   in  respect 
thereof  to  the  said  J,  B.  as  aforesaid :  These  are  there- 
fore to  command"  &c.  the  constables  to  arrest,  und  the 
gaoler  to  receive,  Eggington,     From  this  arrest  he  was 
dischaiged  on   8th  March  by  order  of  Maule  J.   at 
Chambers. 

The  course  which  the  cause  took  renders  it  unneces- 
sary to  state  the  form  of  the  other  warrants,  which  are 
set  out  in  Eggingtoris  Case  (a). 

The  evidence  given  for  the  purpose  of  connecting  The 
Mayor  8fc.  of  Lichfield  and  Simpson  with  the  imprison- 
ment was  in  effect  that,  shortly  after  the  plaintiff  had 
been  dismissed  from  the  office  of  town  clerk,  and 
Simpson  appointed  his  successor,  a  minute  under  the 
Corporation  seal  directed  Simpson  to  take  proceedings 
against  the  plaintiff  for  refusing  to  deliver  up  the  papers 
&c.  That  after  this,  when  the  warrant  was  in  the  hands 
of  Page,  Simpson  advised  him  that  the  warrant  might 
lawfully  be  executed  on  Sunday.  That  Simpson,  as 
attorney  for  the  corporation  and  on  their  behalf,  op- 
posed the  discharge  of  the  plaintiff  on  each  of  the  three 
applications;  and  that  Simpson  himself  procured  all 
the  warrants  to  be  given  to  the  police,  and  specially 
instructed  a  head  constable  of  the  name  of  Biirdon  to 
have  the  fourth  warrant  executed  as  soon  as  plaintiff 
was  out  of  gaoL  The  writ  in  this  action  was  issued  on 
1st  September  1854. 

At  the  conclusion  of  the  evidence  given,  Lord  Campbell 
C.  J.  expressed   his  opinion  to  be  that  there  was  no 

(a)  2  E.$B.  717. 
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evidence  that  any  of  the  defendants  except  the  Corpo- 
ration of  Lichfield,  Simpson  and  Page  had  taken  any 
part  in  the  transaction ;  and  he  directed  an  acquittal  of 
the  other  defendants.  He  also  expressed  his  opinion 
that  the  last  count  could  not  be  supported,  as,  according 
to  the  decision  in  EggingUnCs  Case  (a),  the  proceedings 
were  substantially  civil  proceedings,  and  consequently 
not  within  stat.  31  C.  2.  c.  2.  s.  6.  These  rulings  were 
not  questioned  in  banc. 

The  counsel  who  appeared  for  all  the  defendants 
except  Page  contended  that,  if  there  was  evidence 
against  the  Corporation  of  Lichfield  and  Simpson  of  any 
trespass,  it  was  of  one  committed  under  the  powers  of 
stat.  5  &  6  W.  4.  c.  76.,  and  more  than  six  months  before 
the  action  commenced;  and  also  that  there  was  no 
evidence  of  any  trespass  by  either.  The  counsel  for 
the  defendant  Page,  besides  those  points  which  were 
common  to  his  case  and  that  of  the  other  defendants, 
contended  that  he,  being  a  constable,  was  protected  in 
obeying  the  warrants. 

Lord  Campbell  C.  J.  directed  the  jury  to  assess  sepa- 
rately the  damages  for  each  period  of  imprisonment 
They  assessed  the  damages  for  the  imprisonment  from 
16th  October  to  4th  November  at  200/.,  and  from  4th 
November  to  2d  March  at  15021  His  Lordship  then 
directed  a  verdict  for  the  defendants,  with  leave  to  move 
to  enter  a  verdict  against  The  Mayor  fyc.  of  Lichfield, 
Simpson  and  Page  for  either  or  both  of  those  sums,  if 
the  Court  should  think  there  was  evidence  to  warrant 
a  verdict. 

It  was  then  arranged  that  a  verdict  should  be  taken 
for  the  defendants  in  the  other  action,  subject  to  leave 
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Eggington 
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Lichfield. 


(a)  2  E.  Vtf.  717. 
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1855.       to  move  to  enter  a  verdict  against  The  Mayor  tfc.  of 


Mayor  of 
Lichfield, 


Eggington  Lichfield,  Simpson  and  WoUaston  for  10/.  damages. 
The  evidence  taken  in  the  first  action  to  be  considered 
as  taken  in  the  second ;  and  all  the  points  raised  for 
Page  to  be  taken  as  raised  for  WoUaston. 

Keating,  in  the  ensuing  Term,  obtained  rules  Nisi  in 
both  actions  accordingly.  Cause  was  now  (a)  shewn 
against  both  together,  by  Whateley  and  J.  Gray,  for 
The  Mayor  Sfc.  of  Lichfield  and  Simpson,  Whitmore  for 
Page,  and  Bros  for  WoUaston.  In  the  course  of  the 
argument,  Keating,  in  deference  to  a  suggestion  of  the 
Court,  abandoned  his  rules  against  the  two  constables. 
It  is  therefore  not  necessary  to  notice  any  part  of  the 
discussion  relating  to  them. 


Whateley  and  J.  Gray,  for  the  Corporation  of  Lichfield 
and  Simpson.  Assuming  that  there  is  evidence  against 
these  defendants  of  trespasses,  the  first  action  is  out  of 
time.  Stat  5  &  6  W.  4.  c.  76.  s.  133.  requires  that  all 
actions  "  for  anything  done  in  pursuance  of  this  Act" 
"shall  be  commenced  within  six  calendar  months  after 
the  fact  committed,  and  not  otherwise."  The  action  in 
which  Page  is  joined  as  a  defendant  was  commenced  on 
1st  September.  All  that  was  done  was  in  pursuance  of 
stat  5  &  6  W.  4.  c.  76.  s.  60.  Therefore,  as  the 
plaintiff  has  elected  to  take  his  verdict  against  Page,  he 
is  barred  unless  he  can  shew  a  joint  trespass  by  these 
defendants  and  Page  after  1st  March.  Now  the  im- 
prisonments in  which  Page  took  any  share  were  all 
terminated  in  the  beginning  of  November.     After  that 


(a)  Before  Lord  Campbell  (X  J.,  Coleridge,  Erie  and  Crompton  Js. 
The  argument  was  not  completed  on  this  day,  and  was  resumed  on 
Thursday,  May  24th,  before  the  same  Judges.  Crompton  J.  left  the  Court 
before  the  conclusion  of  the  argument  on  that  daj. 
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Eggington  was  detained  in  prison,  it  is  true:  but  it  was 
by  virtue  of  the  ca.  sa.  It  will  be  said  that  he  was 
detained  both  by  the  ca.  sa.  and  by  the  third  warrant, 
which  was  lodged  after  the  gaoler  had  made  his  return 
to  the  habeas  corpus.  But  it  is  clear  that,  in  fact,  that 
warrant  was  not  treated  as  in  force.  Even  if  it  had 
been  relied  on,  still,  as  there  was  no  detainer  in  fact 
which  was  not  fully  justified  by  the  writ  of  ca.  sa., 
trespass  for  imprisonment  will  not  lie;  Blessley  v.  Slo- 
man  (a).  Even  if  the  detainer  was  such  as  to  support 
trespass,  the  action  is  out  of  time  as  to  all  the  imprison- 
ment before  1st  March ;  Wilkes  v.  Hungerford  Market 
Company  (6),  Massey  v.  Johnson  (c).  [Crompton  J. 
referred  to  Monkton  v.  Pashley  (rf).]  Further,  there  was 
no  evidence  of  a  trespass  committed  by  either  of  the 
defendants,  Simpson  or  the  Corporation.  Supposing 
the  warrants  bad,  and  the  imprisonment  as  tortious  as 
the  plaintiff  asserts  it  to  be,  the  parties  who  complain  to 
a  justice  are  not  answerable  for  the  way  in  which  the 
justice  and  the  constables  act  in  consequence  of  his 
complaint ;  West  v.  Smallwood  (e)9  Carratt  v.  Morley  (g\ 
It  is  said  that  appearing  before  this  Court  and  before 
a  Judge  at  Chambers  to  oppose  the  discharge  of  the 
plaintiff  is  equivalent  to  a  ratification  of  the  act  of  those 
who  imprisoned  him.  But  a  person  cannot  ratify  an 
act,  unless  it  was  done  with  intent  to  do  it  as  his  agent; 
Wilson  v.  Tumman  (A).  Lastly,  the  warrant  under 
which  plaintiff  was  arrested  on  2d  March  was  good. 
The  objection  taken  to  it  is  that  it  does  not  recite  the 


J855. 


Eggington 

t. 

Mayor  of 

Lichfield. 


(a)  3  3f  fr  W.  40. 
(c)  12  En*,  67. 
(#)  3Af.fr  W.  418. 


(6)  2  New  Ca.  281. 
(<*)  2  Salk.  638. 
(g)  1  Q.  B.  18. 


(A)  6  Af.  fr  G.  236. 
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Eggington  ^e  two  w^°  convicted  him ;  and  this  is  required  in  stat 

Mayor  of  ^  &  6  W.  4.  c.  76.  *.  60.,  which  authorizes  the  convic- 
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tion.  It  is,  however,  sufficient  under  stat.  11  &  12 
Vict  c.  41  s.  24.,  as  it,  in  substance,  follows  the  form 
in  the  schedule  (P.  1.)  to  that  Act. 


Keating  and  Phipson,  in  support  of  the  rule.  First,  as 
to  the  period  of  limitation.  The  imprisonment  here  was 
continuous  from  the  first  arrest,  on  the  Sunday,  until  the 
plaintiff  was  let  out  of  custody  on  March  2d.  It  is  not 
a  case  of  consequential  damage  like  Wilkes  v.  Hungerford 
Market  Company  (a)  and  Massey  v.  Johnson  (A),  but  one 
continuous  trespass,  not  at  an  end  till  2d  March ;  the 
case  of  Monkton  v.  PasKley  (c)  referred  to  illustrates  the 
difference.  Many  authorities  as  to  this  distinction  were 
referred  to  in  Nichlin  v.  WilUams  (rf). 

Lord  Campbell  C.  J.  It  will  simplify  the  discussion 
if  the  Court  now  gives  judgment  on  one  point  on  which 
we  are  all  agreed. 

I  am  of  opinion  that  all  causes  of  action  for  the 
imprisonment  under  the  first  and  second  warrants 
accrued  more  than  six  months  before  the  commence- 
ment of  the  action.  It  is  true  that,  in  one  sense,  the 
imprisonment  was  continuous;  that  is,  the  plaintiff 
remained  within  the  same  gaol,  and  in  the  custody  of 
the  same  gaoler.  But  the  nature  of  the  custody  was 
changed  as  soon  as  the  gaoler  had  the  order  made  by 
this  Court  under  the  habeas  corpus.  It  is  precisely, 
I  think,  the  same   thing  as  if  the  plaintiff  had  been 


(a)  2  New  Ca.  281. 
(c)  2  Sal*.  638. 


(6)  12  East,  67. 
(J)  10  Exch.  259. 


XVIII.    VICTORIA. 

brought  up  on  the  floor  of  this  Court,  and  then  and 
there  discharged,  and  the  gaoler  had  subsequently 
taken  him  into  custody.  The  subsequent  detention 
was  a  fresh  and  distinct  imprisonment;  it  may  be  a 
fresh  wrongful  act,  or  it  may  be  justified.  On  these 
points  we  will  hear  argument:  but  we  clear  the  way 
so  far. 
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Coleridge  J.  I  am  of  the  same  opinion.  If  the 
order  of  the  Court  was  obeyed,  it  is  clear  the  first 
detention  ceased.  In  effect  the  argument  is  that  it  was 
not  obeyed,  and  that  the  lodging  a  third  warrant  shews 
it.     But  I  think  it  was  clearly  not  so  in  fact. 

Erle  J.  So  far  from  thinking  that  the  lodging  of 
the  third  warrant  shewed  an  intention  to  disobey  the 
order  of  the  Court  and  continue  the  first  warrant,  I 
think  it  clear  that  the  motive  was  to  make  a  fresh 
imprisonment,  and  so  cure  the  bad  arrest  upon  the 
Sunday. 

(Chompton  J.  had  left  the  Court.) 


Keating  and  Phipson  on  the  other  points.  The  period 
of  limitation  is  not  that  prescribed  by  stat.  5  &  6  W.  4. 
c.  76. ;  for  the  Corporation  are  acting  in  furtherance  of 
a  local  Paving  Act  (the  powers  of  which  are  vested  in 
them  by  sect.  75.),  and  therefore,  by  stat.  5  &  6  Vict, 
c.  97.  s.  5.,  the  period  of  limitation  is  two  years.  [Per 
Curiam.  They  may  be  entitled  to  two  years  as  a 
bar  under  one  Act,  and  six  months  under  another.] 
The  warrant  is  bad  for  not  shewing  a  good  conviction, 
and  is  not  made  good  by  stat  11  &  12  Vict.  c.  43.  s.  24.; 
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for  it  neither  fallows  the  form  in  Schedule  (P.  1.),  nor  is 
it  a  case  to  which  that  form  is  applicable.  Then  as  to 
the  evidence  against  the  defendants.  There  is  strong 
evidence  that  Simpson  personally  directed  the  policemen 
to  arrest  under  each  of  the  warrants,  and  particularly 
the  last.  That  makes  him  liable  if  the  warrant  is  bad 
on  the  face  of  it ;  for  he  has  done  more  than  put  the 
justices  in  motion.  And  he  was  the  general  agent  of 
the  Corporation  for  this  purpose,  authorized  by  them 
under  seal  to  take  proceedings  against  the  plaintiff. 


Lord  Campbell  C.  J.  The  Court  will  take  time  to 
consider  in  the  second  action,  in  which  WoUaston  was 
made  a  defendant:  but  in  the  first  we  will  give  judgment 
at  once. 

I  am  of  opinion  that  the  period  of  limitation  in  stat. 
5  &  6  W.  4.  c.  76.  s.  133.  is  a  bar.  The  defendants  were 
exercising  powers  given  them  by  that  Act ;  and,  there- 
fore, are  entitled  to  its  protection,  unless  the  imprison- 
ment can  be  brought  down  as  continued  to  the  2d  of 
March  It  is  said  to  be  so  by  the  lodging  of  the  third 
warrant.  But  I  think  it  quite  clear,  in  fact,  that  the 
defendants  never  relied  on  that  warrant  after  the  judg- 
ment of  this  Court.  They  relied  upon  the  ca.  sa.  as  a 
detainer,  and  prepared  and  acted  upon  the  fourth  warrant 
to  arrest  him  and  detain  him  when  freed  from  the  ca.  sa* 
If,  in  fact,  they  had  relied  on  the  third  warrant,  it  might 
perhaps  be  a  false  imprisonment,  notwithstanding  the 
ca.  sa.  under  which  he  was  detained;  as,  I  should  say, 
if  a  person  was  detained  by  a  slight  impediment,  he 
who  built  round  such  person  an  additional  wall  would 
imprison  him.  But  to  raise  that  point  we  must  draw 
an  inference  of  law,  that,  because  there  was  once  such 
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a  warranty  the  plaintiff  was  detained  under  it,  contrary       1855. 


to  the  fact     There  being,  therefore,  no  continuance  of    Eggington 
the  imprisonment  so  as  to  bring  it  within  six  months,      Ma^r  of 
the  verdict  for  the  defendants  must  stand.  Lichfield. 


Coleridge  J.  I  am  of  the  same  opinion.  The  facts 
are,  that  a  third  warrant  was  lodged  before  the  decision 
of  this  Tlourt  that  the  plaintiff  was  entitled  to  be  dis- 
charged ;  and  then  a  ca.  sa.  was  lodged,  which,  according 
to  our  decision,  justified  his  detention.  He  is  detained 
as  long  as  the  ca.  sa.  continued  to  justify  his  detention ; 
the  moment  it  ceases  to  do  so  he  is  permitted  to  go  out, 
and  then  arrested  under  the  fourth  warrant  The  onus 
unquestionably  lies  on  the  plaintiff  to  make  out  that  he 
was  detained  by  virtue  of  something  else  than  the  ca.  sa. 
Now,  if  the  question  is  one  of  fact,  I  think  the  inference 
of  fact  is  that  he  was  detained  by  the  ca.  sa.,  which 
explains  his  detention,  especially  as,  the  moment  Chat 
cause  ceases,  he  gets  out,  and  is  arrested,  not  under  any 
of  the  old  warrants,  but  under  a  new  one. 

If  we  are  to  draw  a  conclusion  of  law,  I  think  that, 
where  the  imprisonment  may  be  attributed  to  a  sufficient 
cause  or  to  an  insufficient  cause,  the  law  attributes  it 
to  the  good  cause. 

Eble  J.  I  concur  on  this  ground,  that  the  burthen 
lay  on  the  plaintiff  to  shew  affirmatively  that  there  was 
an  imprisonment  within  the  six  months,  and  that  he  has 
failed. 


As  to  the  second  action, 


Cur.  adv.  vulL 
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Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  (May  25th),  delivered  judgment. 

We  are  of  opinion  that  the  fourth  warrant  issued 
against  the  plaintiff  to  commit  him  to  prison  for  not 
delivering  up  the  Corporation  books  is  bad,  as  it  does 
not  contain  the  requisite  allegations  to  shew  that  the 
two  justices  had  jurisdiction  to  grant  it  under  stat 
5  &  6  W.  4.  c.  76.  s.  60.  Indeed,  the  invalidity  of  this 
warrant  was  admitted,  unless  it  can  be  supported  by 
the  help  of  stat  11  &  12  Vict  c.  43.  s.  24.,  and 
Schedule  (P.  1.)  to  that  Act.  Had  it  followed  a  form, 
given  by  an  Act  of  Parliament  as  applicable  'to  such  an 
instrument,  any  objection  which  otherwise  would  have 
been  fatal  to  it,  would  not  prevail.  But,  when  we  refer 
to  the  statutory  form  relied  upon,  we  find  that  it  is  not 
at  all  applicable  to  such  a  proceeding,  and  that,  if  it 
were,  it  has  not  been  followed  by  the  framer  of  the 
warrant 

We  have,  therefore,  to  consider  whether  the  Corpo- 
ration,  or  the  defendant  Simpson,  be  liable  to  this  action 
in  respect  of  the  plaintiff  having  been  arrested  and 
imprisoned  under  it  We  are  of  opinion  that  there  is 
no  evidence  to  fix  the  Corporation.  By  an  order  under 
their  common  seal,  they  directed  proceedings  to  be 
taken  against  the  plaintiff  for  his  refusal  to  deliver  up 
the  Corporation  books:  but  this  must  be  confined  to 
lawful  proceedings;  and,  as  a  Corporation,  they  never 
interfered  with  the  execution  of  the  warrant  Simpson 
was  employed  as  solicitor  for  the  Corporation  to  conduct 
the  proceedings  against  the  plaintiff;  but  we  do  not 
think  that,  for  this  reason,  they  are  liable  for  any  acts 
contrary  to  law  of  which  he  may  have  been  guilty  in 
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conducting  these  proceedings.  Therefore  they  are  not 
trespassers;  and  a  verdict  must  be  entered  in  their 
fevour  on  the  plea  of  Not  Guilty. 

If  the  defendant  Simpson  had  merely  applied  to  the 
justices  for  the  warrant,  and  had  personally  taken  no 
part  in  executing  it,  we  should  have  thought,  according 
to  West  v.  Smallwood  (a),  that  he  was  not  liable  in  this 
action  any  more  than  the  Corporation.  But,  when  we 
examine  the  evidence,  he  appears  to  have  been  per- 
sonally the  instigator  of  all  the  proceedings  instituted 
against  the  plaintiff  in  the  name  of  the  Corporation ; 
the  four  different  warrants  are  all  connected  with  each 
other,  although  the  plaintiff  can  only  recover  damages 
for  the  imprisonment  between  the  2d  and  8th  of  March, 
1854,  his  remedy  for  the  prior  imprisonment  being  barred 
by  sect.  133  of  stat  5  &  6  W.  4.  c.  76.,  which  requires 
the  action  to  be  commenced  within  six  calendar  months 
after  the  fact  committed:  nevertheless,  there  having 
been  a  continuity  of  proceedings  by  Simpson  from  the 
8th  of  October,  1853,  to  the  2d  of  March,  1854,  for  the 
purpose  of  causing  the  plaintiff  to  be  imprisoned  and 
kept  in  prison,  we  may  look  to  Simpson's  conduct  in  the 
earlier  stages  in  considering  his  conduct  with  respect  to 
the  last  warrant.  It  is  then  clear  upon  the  evidence 
that  he  gave  directions  for  the  arrest  of  the  plaintiff  on 
the  Sunday  at  Birmingham,  on  the  16th  day  of  October, 
and  for  his  being  carried  to  Stafford  gaoj.  It  is  clear 
that  he  obtained  the  second  warrant  in  the  hope  of 
detaining  the  plaintiff,  notwithstanding  the  illegal  arrest 
on  the  Sunday.  It  is  clear  that  he  eagerly  pressed  for 
and  obtained    the    third    warrant,   with    the   view   of 
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defeating  the  habeas  corpus.  Coming  to  the  fourth 
warrant,  it  is  clear  that  Simpson  made  himself  equally 
liable  for  what  was  done  under  it  as  if  he  had  been 
personally  present  at  the  arrest  on  the  2d  of  March,  and 
had  with  his  own  hand  laid  hold  of  the  plaintiff  and 
assisted  Wollaston,  the  constable,  in  carrying  him  back 
to  gaol.  Having  obtained  the  fourth  warrant,  which  was 
to  be  used  as  soon  as  the  ca.  sa.  should  be  satisfied,  and 
the  plaintiff  should  be  beyond  the  threshold  of  the  gaol, 
he  gave  it  to  Darnel  Burdon,  who  swore  thus :  "  I  sent 
the  fourth  warrant  to  be  executed  by  WoUa&ton,  at  the 
instance  of  Simpson:  he  said  Eggington  was  detained 
under  some  civil  process,  and  asked  me  to  get  him 
arrested  when  he  was  discharged.  In  consequence  I 
went  to  Stafford;  and  the  plaintiff  was  arrested."  The 
arrest,  therefore,  was  the  act  of  Simpson*  He  has  no 
defence  under  the  plea  of  Not  Guilty ;  and  he  neither 
has  pleaded,  nor  could  he  plead,  any  special  justification, 
the  warrant  being  illegal.  This  case,  therefore,  comes 
within  the  class  of  decisions,  at  the  head  of  which  stands 
Barker  v.  Braham  (a);  the  distinction  between  a  warrant 
granted  by  a  justice  and  process  directed  to  the  sheriff 
no  longer  avails  the  defendant  Simpson;  and  he  is  liable 
as  a  trespasser  in  the  same  mauner  as  if  he  had  caused 
an  arrest  under  a  void  capias  ad  respondendum. 

We  are  therefore  of  opinion  that  in  this  action  the 
rule  should  be  made  absolute  to  enter  the  verdict  for 
the  plaintiff  against  Simpson,  with  the  damages  con- 
ditionally awarded  by  the  jury. 

Rule  absolute  accordingly. 


(0)  3  WiU.  368 ;  S  C.  2  W.  BL  866. 
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Newton  against  Henry  Ellis.  jS^Tstb 

"T\ECLARATION  charged  that  plaintiff,  before  and  £«f^£* 

at  the  time  of  the  committing  &c.»  was  lawfully  with  a  local 

i     ,.     i  ,        .         ,  boardofhealth 

possessed  of  a  carnage,  and  of  a  horse  drawing  the  same,  to  dig  wells 

in  which  carriage  plaintiff  was  then  riding  with  his  son  cording  to  a 

in  the  night  time,  in  and  along  a  public  and  common  p^^dby 

highway:   yet  defendant,  well  knowing  the  premises,  Jeworlufto8 

while  plaintiff  was  so  possessed  &c,  and  riding  &c,  ^JJ^1^ 

wrongfully,  negligently  and  improperly  made  and  dug  *uch  surveyor; 

and  the  dig- 
a  certain  hole  or  cutting  in  and  into  the  soil  of  the  said  ging  to  be 

highway,  and  kept  and  continued  the  same,  so  made  under  his  di- 

and  dug,  during  the  night  time  without  fixing  or  placing,  surveyor  to 

or  causing  to  be  fixed  or  placed,  any  proper  or  sufficient  h^contidered 

light  or  signal  at  or  near  such  hole  or  cutting,  to  denote  J^1^"^* 

or  shew  that  the  same  was  so  made  and  due  as  afore*  Pro,P«r»  of 

°  making  the 

said:    that,  by  reason   thereof,  the  carriage   in  which  contractor 

remove  them, 

plaintiff  and  his  son  were  riding,  in  and  along  the  said  or  of  removing 
highway  as  aforesaid,  was  then  driven  and  upset  into  contractor's 
the  said  hole  or  cutting :  and,  by  reason  thereof,  plaintiff  of  ordering* 
and  his  son  were  thrown  with  great  force  and  violence  J^JjJJJJjf 
out  of  the  said  carriage,  and  were  bruised  &c,  and  the  *{jthlJhilind^e 
carriage  was  broken  &c.  satisfied,  or  of 

°  dismissing 

Plea:  Not  euilty.     In  the  margin  was  written :  "By  them  himself: 
°       J  J    the  Board  to 

statute.     The  Public  Health  Act,  1848,  11  &  12  Vict  have  the  power 

c.  63.  *.  139.,  a  public  Act."    Issue  thereon.  alterations  and 

additions. 
Defendant 
was  sued  for  having  left  a  hole,  excavated  in  working  one  of  the  wells  in  a  highway,  without 
light  by  night ;  whereby  plaintiff,  who  was  driving  a  carriage  along  the  way,  fell  into  the 
hole,  and  was  bruised,  and  his  carriage  injured. 

Held,  that  defendant  was  entitled  to  notice  of  action,  under  sect.  139  of  The  Public 
Health  Act,  1848  (11  &  12  Vict.  e.  63.). 

I  2 
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18c5.  On  the  trial,  before  Aldersoti  B.,  at  the  last  Lincolnshire 

Nfwton  Assizes,  it  appeared  that  The  Local  Board  of  Health  of 
HoJbeach  in  Lincolnshire  (constituted  by  a  provisional 
order  of  The  General  Board  of  Health,  confirmed  by 
stat  13  &  14  Vict  c.  108.)  had,  upon  the  application  of 
some  inhabitants  of  the  district,  resolved  that  five  new 
wells  should  be  made,  at  places  severally  specified,  one 
being  "  on  the  Boston  Road,  in  a  place  to  be  selected 
by  the  surveyor"  (a);  and  that  the  clerk  should  adver- 
tise for  tenders,  on  receiving  specifications  from  the 
surveyor.  The  specifications  were  prepared;  and  the 
advertisement  issued  accordingly:  and  the  defendant 
contracted  to  make  the  wells,  by  contract  under  seal, 
of  which  the  parts  material  to  the  present  decision  were 
as  follows. 

"Articles  of  agreement,  made"  25th  September  1854, 
between  Henry  Ellis,  "  of  the  one  part,  and  the  under- 
signed, being  five  members  of  The  HoJbeach  Local 
Board  of  Health,  in  the  county  of  Lincoln,  of  the  other 
part." 

Recital  that  the  Board  had  received  from  defendant, 
and  accepted,  a  tender.  "  The  said  Henry  Ellis  doth 
for  himself,  his  heirs,  executors,  and  administrators, 
contract  and  covenant  with  the  said  parties  of  the  second 
part,  their  executors  and  administrators,  that  he  the 
said  contractor  will,  in  a  good,  substantial,  and  work- 
manlike manner,  and  with  materials  sufficient  and 
proper,  of  their  several  kinds,  execute,  perform,  and 
complete  all  and  singular  the  works  mentioned  in  the 
specification  hereto  annexed,  or  thereby  or  by  this 
contract  implied,  or  to  be  reasonably  inferred,  in  and 

(a)  See  itat  11  &  12  Vict.  c.  63.  «#.  55.  G8.  75.  2. 


Ellis. 
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about  the  sinking  of  five  new  wells  and  supplying  and  1855. 
placing  down  the  necessary  pumps  and  apparatus  ac-  Newton 
cording  to  the  said  specification,  and  to  the  plan  and 
drawings  prepared  by  Edward  Millington,  the  surveyor 
of  the  said  Local  Board,  and  such  working  and  expla- 
natory drawings  and  instructions  as  may  from  time  to 
time  be  furnished  by  the  surveyor  of  the  said  Local 
Board ;*  the  works  to  be  finished  in  the  times  severally 
mentioned  in  the  specification,  and  all  on  or  before  1 1th 
October  then  next ;  "  and  the  said  works  to  be  begun, 
proceeded  with,  and  completed  to  the  satisfaction  of  the 
said  surveyor  of  the  said  Local  Board,  to  be  testified  by 
a  writing  or  certificate  under  his  hand.  And  that,  in 
case  any  of  the  materials  used,  prepared,  or  intended  to 
be  used  by  the  said  contractor  shall  at  any  time  be 
considered  by  the  surveyor  of  the  said  Local  Board  as 
unsound  or  improper,  the  said  contractor '  will,  upon 
notice  in  writing  given  by  .the  said  surveyor,  reject  and 
remove  the  same  from  the  said  ground :  and  that,  in 
default  of  such  rejection  and  removal  within  three  days 
after  such  notice,  it  shall  be  lawful  for  the  said  surveyor 
to  cause  the  same  to  be  removed  at  the  expence  and 
risk  of  the  said  contractor  (such  expence,  if  not  defrayed 
by  him,  to  be  deducted  out  of  the  next  payment  due  to 
him)  to  such  place  as  the  said  surveyor  may  think 
proper.  And  that,  in  case  the  said  surveyor  shall  be 
dissatisfied  with  any  master,  foreman  or  workman,  who 
shall  be  employed  by  the  said  contractor  in  the  per- 
formance of  the  said  works,  and  shall  give  notice  in 
writing  to  him  thereof,  the  said  contractor  will,  within 
forty  eight  hours  next  following,  discharge  from  the 
works  aforesaid  such  master,  foreman  or  workman :  and, 
if  the  said  contractor  shall  neglect  so  to  do,  it  shall  be 
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1855.  lawful  for  the  said  surveyor  to  discharge  such  master, 
Newton  foreman  or  workman,  and  to  hire  and  employ  any  other 
person  in  his  stead,  at  the  expence  of  the  said  con- 
tractor ;  such  expence,  if  not  previously  paid  by,  to  be 
deducted  out  of  the  next  payment  due  to,  the  said 
contractor.  And  that,  in  case  the  said  surveyor  shall 
consider  any  part  of  the  work  unsound,  or  improperly 
executed,  the  said  contractor,  on  notice  in  writing  given 
by  the  said  surveyor  thereof,  shall  cause  such  work 
to  be  immediately  removed  and  properly  reexecuted, 
without  any  extra  charge  whatever:  and,  if  the  said 
contractor  shall  neglect  so  to  remove  and  reexecute 
such  work,  it  shall  be  lawful  for  the  said  surveyor  to 
cause  the  same  to  be  removed  and  reexecuted  at  the 
expence  of  the  said  contractor;  such  expence,  if  not 
previously  paid  by,  to  be  deducted  out  of  the  next 
payment  which  may  be  due  to,  him.  And  that,  if  the 
said  Local  Board  shall  think  proper,  at  any  time  before 
the  said  works  are  completed,  to  make  any  alterations, 
additions  or  omissions  to  and  in  the  same,  and  their 
surveyor  shall  give  written  instructions,  signed  by  him, 
to  the  said  contractor  for  such  alterations,  additions  or 
omissions,  then,  but  not  otherwise,  the  same  shall  be 
done  or  made  by  the  said  contractor."  Then  followed 
a  provision  as  to  the  mode  of  making  such  alterations ; 
with  numerous  additional  stipulations  not  material  to 
the  question  here  decided.  Signed  and  sealed  by  the 
defendant  and  five  members  of  The  Local  Board ;  and 
the  common  seal  of  The  Local  Board  .also  affixed. 

The  annexed  specification  contained  very  special 
directions  as  to  the  size  and  other  particulars  of  the 
proposed  five  wells,  and  concluded  as  follows. 

"  The  whole  of  the  work  to  be  done  to  the  satisfaction 
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of  The  Holbeach  Local  Board  of  Health,  or  their  sur-        1855. 
veyor,  or  whom  he  may  appoint ;  and  the  digging  out      Newton 
thereof  is  to  be  done  entirely  under  the  direction  of  the       elLhl 
surveyor:  and  the  whole  of  the  works  to  be  completed 
by  the  11th  day  of  October  next" 

The  defendant  commenced  the  digging  of  the  well  in 
the  Boston  Road,  the  highway  mentioned  in  the  decla- 
ration: but,  on  the  night  following,  the  accident 
described  in  the  declaration  occurred,  owing,  according 
to  the  case  for  the  plaintiff,  to  lights  not  having  been 
provided  so  as  to  shew  the  excavation  to  persons  travel- 
ling along  the  highway  by  night.  For  the  defendant  it 
was  contended  that  he  was  entitled  to  notice  of  action, 
under  sect.  139  of  The  Public  Health  Act,  1848  (11  &  12 
Vict.  c.  63.).  The  learned  Judge  reserved  the  point, 
and  left  the  case  on  the  merits  to  the  jury,  who  found 
for  the  plaintiff. 

In  last  Easter  Term,  Mellor  obtained  a  rule  Nisi  for 
entering  a  verdict  for  the  defendant,  or  a  nonsuit,  "  on 
the  ground  that  the  defendant  was  entitled  to  notice  of 
action  pursuant  to  section  139  of  1 1th  and  ]  2th  Victoria, 
chapter  63.H 

Bittleston  and  C  Mania/  Smith  now  shewed  cause. 
The  defendant  was  not  entitled  to  notice  under  sect.  139. 
That  section  enacts :  "  That  no  writ  or  process  shall  be 
sued  out  against  or  served  upon  any  superintending 
inspector,  or  any  officer  or  person  acting  in  his  aid,  or 
under  the  direction  of  The  General  Board  of  Health, 
nor  against  The  Local  Board  of  Health,  or  any  member 
thereof,  or  the  officer  of  health,  clerk,  surveyor,  inspector 
of  nuisances,  or  other  officer  or  person  whomsoever 
acting  under  the  direction  of  the  said  Local  Board,  for 
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1855.  anything  done  or  intended  to  be  done  under  the  provi- 
Newton  sions  of  this  Act,  until  the  expiration  of  one  month 
next  after  notice  in  writing  shall  have  been  delivered  to 
him,  or  left  at  their  or  his  office  or  usual  place  of  abode, 
clearly  and  explicitly  stating  the  cause  of  action,  and 
the  name  and  place  of  abode  of  the  intended  plaintiff, 
and  of  his  attorney  or  agent  in  the  cause/9  The  de- 
fendant will  rely  on  the  clause  in  the  specification 
providing  that  the  work  is  to  be  done  .to  the  satisfaction 
of  the  Board,  or  their  surveyor  or  a  person  appointed  by 
him,  and  that  the  digging  out  is  to  be  done  entirely 
under  the  direction  of  the  surveyor,  and  on  the  clauses 
in  the  body  of  the  contract  apparently  recognising  the 
superintendence  of  the  surveyor  and  the  Board :  and  it 
will  be  said  that,  in  consequence  of  these  stipulations, 
the  defendant  comes  within  the  designation  of  "  person 
whomsoever  acting  under  the  direction  of  the  said  Local 
Board."  But  the  word  "person"  must  signify  some- 
thing ejusdem  generis  as  clerk,  inspector,  &c,  not  a 
mere  contractor.  And,  further,  the  writ  is  not  sued 
out  "  for  anything  done  or  intended  to  be  done  under 
the  provisions  of  this  Act.*'  The  complaint  is,  not  that 
the  contractor  did  something  under  the  provisions  of 
the  Act,  but  that,  when  he  did  so,  he  neglected  to  take 
proper  precautions  for  preventing  injury.  That  is  a 
nonfeasance  of  his  own:  the  Board  would  not  have 
been  liable  for  the  consequences,  since  the  directions 
given  by  the  surveyor  did  not  necessarily  involve  mis- 
chief; so  that  Ellis  v.  Sheffield  Gas  Consumers  Com- 
pany (a)  is  inapplicable.  In  Sadler  v.  Henlock(b)  it  was 
admitted  that,  if  mischief  is  done  by  an  independent 
contractor,  the  employer  is  not  liable.     [Erie  J.     If  the 

(a)  2  E.  fr  B.  767.     .  (b)  4  E.  fr  B.  570. 
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act  done  could  be  justified  as  done  under  the  Board,  1855. 
that,  you  say,  would  do.]  It  would:  that  extends  to  Newton 
all  lawfully  resulting  from  the  directions  of  the  Board.  El^I8. 
[Crompton  J.  In  pleading,  such  a  justification  would 
state  the  act  to  be  done  by  command  of  the  Board. 
Lord  Campbell  C.  J.  There  may  perhaps  be  a  dis- 
tinction between  things  done  under  the  direction  of  the 
Board,  and  things  done  by  their  authority.]  The  pro- 
vision as  to  following  the  directions  of  the  surveyor  is 
similar  to  what  is  found  in  all  contracts  for  work :  but 
can  such  provisions  make  the  employer  liable?  The 
contract  cannot  mean  that  the  precautions  for  securing 
the  public  from  injury  are  to  be  regulated  by  the 
surveyor.  Sect.  139  is  explained  by  sect  140,  which 
provides  that  persons  acting  or  contracting  bon&  fide 
with  the  Board  for  the  purpose  of  executing  the  act 
shall  not  be  personally  liable. ,  The  surveyor,  so  far  as 
this  argument  is  concerned,  is  no  doubt  identical  with 
the  Board.  The  strongest  case  in  favour  of  the  defend* 
ant  is  Davis  v.  Curling  (a).  There,  under  stat  5  &  6 
W.  4.  c.  50.,  a  surveyor  of  highways,  being  sued  for  an 
accident  caused  by  his  negligence  in  allowing  gravel  to 
remain  which  he,  in  his  statutory  duty  of  surveyor,  was 
bound  to  remove,  was  held  to  be  entitled,  under  sect  109 
of  the  Act,  to  notice  of  action  as  for  a  "  thing  done  in 
pursuance  of  or  under  the  authority'9  of  the  Act.  But 
Patteson  J.  points  out  that,  in  effect,  that  was  "  a  charge 
of  doing  something  wrong,  of  keeping  the  gravel  in  an 
improper  place,  an  act  continued  until  the  occurrence 
of  the  mischief!"  In  the  course  of  the  argument,  Lord 
Denman  suggested  that  a  remark  of  Patteson  J.,  which 

(a)  8  Q.  B.  28ti. 
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1855.  had  been  cited  from  Carpue  v.  London  and  Brighton 
Newton  Railway  Company  (a),  to  the  effect  that  a  similar  clause 
there  had  no  reference  to  doing  a  thing  negligently, 
referred  to  the  circumstance  that  the  Company  were 
sued  in  the  character  of  common  carriers,  not  in  that  of 
statutable  owners  of  the  railway.  Here  the  charge  is 
simply  of  omission  to  place  lights.  To  dig  the  hole  was 
lawful.  In  Lawson  v.  Dumlin  (b)  it  was  held  that,  in 
an  action  against  a  Trinity  House  pilot  for  negligently 
running  his  vessel  against  another  vessel,  he  was  not 
entitled  to  notice,  under  stat.  6  G.  4.  c.  125.  s.  84.,  the 
action  not  being  for  any  thing  done  in  pursuance  of  the 
Act.  In  Joule  v.  Taylor  (c)  it  was  questioned  whether 
a  similar  clause  in  a  local  Act  (8  &  9  Vict.  c.  cxlv.) 
entitled  an  officer  of  the  Court  constituted  under  that 
Act  to  notice  of  action  for  neglecting  to  levy.  There 
Umphelby  v.  MLean  (d)  was  referred  to.  In  Dairies  v. 
Mayor  Sfc.  of  Swansea  (<?)  the  counsel  for  the  defendant 
abandoned  a  plea  of  want  of  notice,  under  sect  139  of 
The  Public  Health  Act,  1848,  where  the  declaration 
charged  a  local  board  with  refusing  to  allow  plaintiff  to 
complete  a  contract  which  they  had  made  with  him. 

Mellor  and  G.  Hayes,  contra,  were  not  called  upon 
to  support  the  rule. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
defendant  was  a  "  person"  "  acting  under  the  direction" 
of  The  Local  Board  in  doing  what  the  declaration 
complains  of.     The  declaration  complains  of  his  wrong- 

(a)  5  Q.  B.  747.  754.  (6)  9  Com.  B.  54. 

(c)  7  Exeh.  58.  (<*)  1  B.  $•  Aid.  42. 

(e)  8  Exth  808. 
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fully,  negligently  and  improperly  making  or  digging  a  1855. 
hole  or  cutting,  and  continuing  it  without  placing  a  NgwTON 
sufficient  light,  whereby  the  plaintiff  was  injured  and  g^ 
his  carriage  broken.  The  contract  shews  that  the  de- 
fendant was  acting  under  the  direction  of  the  Board : 
he  contracted  with  them  to  make  the  well;  and  in  this 
particular  contract  there  is  a  stipulation  which  removes 
all  doubt.  We  are  not  bound  to  lay  down  any  general 
rule ;  the  contract  here  requires  all  to  be  done  to  the 
satisfaction  of  the  surveyor  and  by  his  direction ;  and 
Mr.  Bittlesion  very  properly  admits  that  the  surveyor  is 
for  this  purpose  identified  with  the  Board.  That  is  not 
all ;  the  surveyor  has  power  to  interfere ;  he  may  dismiss 
any  workman  if  he  is  dissatisfied  with  the  way  in  which 
the  workman  performs  the  works.  The  defendant  was 
emphatically  a  person  acting  under  the  direction  of  the 
Board.  Then  was  he  not  sued  for  something  done  or 
intended  to  be  done  under  the  provisions  of  the  Act? 
The  action  is  brought  for  an  improper  mode  of  perform- 
ing the  work.  How  can  that  be  called  a  nonfeasance  ? 
It  is  doing  unlawfully  what  might  be  done  lawfully: 
digging  improperly  without  taking  proper  steps  for 
protecting  from  injury.  That  is  a  case  expressly  under 
the  Act  It  would  be  very  inconvenient  if  a  different  rule 
were  to  prevail.  For  then,  even  if  the  defendant  had 
done  all  he  did  lawfully,  he  would  not  be  entitled  to 
notice  of  action :  he  would  not  have  protection  in  the 
exact  case  where  it  was  required  that  he  should  be 
protected.  We  need  not  go  into  the  cases.  Davis  v. 
Curling  (a)  is  a  strong  authority  to  shew  that  notice 
was  necessary.     Cases  where  the  action  has  been  for  a 

(a)  8  Q.  B.  286. 
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1855.        mere  nonfeasance  are  inapplicable :  the  action  here  is 
Newton      for  doing  what  was  positively  wrong. 


V. 

Ellis. 


Coleridge  J.  I  am  of  the  same  opinion.  The  work 
was  done  by  the  directions  of  the  Board,  who  were 
represented  by  the  surveyor.  It  was  to  be  done  in  the 
manner  which  they  should  prescribe,  and  was  therefore 
done  under  their  direction.  Admitting,  for  the  sake  of 
the  argument,  a  distinction  between  direction  and 
authority  (a  point  as  to  which  I  would  not  decide 
without  taking  time  for  consideration),  both  were  in- 
cluded here.  There  are  two  things  which  have  been 
perhaps  a  little  confounded.  The  question  whether  the 
work  has  been  done  by  an  independent  contractor  or 
by  a  servant  relates  only  to  the  liability  of  the  principal. 
But,  so  far  as  regards  the  effect  of  a  clause  such  as  the 
one  now  in  question,  what  the  contractor  does  is  done 
under  the  direction  of  the  party  with  whom  he  contracts 
for  that  purpose.  This  is  not  a  case  of  not  doing :  the 
defendant  does  something,  omitting  to  secure  protection 
for  the  public.  He  is  not  sued  for  not  putting  up  a 
light,  but  for  the  complex  act. 

.  Erle  J.  This  is  an  action  against  a  person  who  had 
contracted  with  The  Local  Board  of  Health :  under  the 
contract,  he  had  to  make  the  well  in  pursuance  of 
directions  given  to  him  by  the  surveyor.  In  doing  so, 
was  he  acting  under  the  direction  of  the  Board  ?  He 
clearly  was.  If  an  action  had  been  brought  against  him 
for  making  the  hole  in  a  manner  perfectly  lawful,  then, 
according  to  the  general  practice  of  the  profession,  he 
would  have  pleaded  the  general  issue.  Here  the  cause 
of  action  is  the  making  the  hole,  compounded  with  the 
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not  putting  up  a  light     When  these  are  blended,  the        1855. 
result  is  no  more  than  if  two  positive  acts  were  com-      Newton 
mitted,  such  as  digging  the  hole  and  throwing  out  the       E(^Ig 
dirt:  the  two  would  make  up  one  act     Even  though 
the  Board  might  not  be  liable  for  the  contractor's  act, 
he  did  the  work  under  their  direction. 

(Crompton  J.  had  left  the  Court  at  an  early  part  of 
the  argument) 

Rule  absolute. 


John  Mowatt  Lennabd  against  William      *Way. 

•*  May  99th 

Robinson  and  John  Fleming. 


Afay  29th. 


rPHE   first  count  of  the  declaration  stated   that    a  A  charter 
charter   party  was    made    between    plaintiff  and  that  it  was 
defendants;   which  charter  party  was  set  out  in  the  ^^^1™* 
declaration,  and  of  which   the  parts  material  to   the  ^l^tG^oa 
present  decision  were  as  follows.  oTl©  db*F'* 

"  Memorandum  of  charter.     London  4th  May,  1854.  merchants," 

*  that  the  ship 

It  is  this  day  mutually  agreed  between  Mr.  John  M.  should  proceed 
Lennard,  owner  of  the  good  ship  or  vessel  Nicholas  Smirk,  and  there  load 
A.  1,  of  the  measurement"  &c.,"  now  at  Genoa,  and  Messrs.  tors  of  the 

said  merchants 
a  cargo  "  to 
be  brought  to  and  taken  from  alongside  at  merchants*  risk  and  expence,  which  the  said 
merchants  hereby  bind  themselves  to  ship,"  and  should  proceed  to  MemtU  and  deliver, 
on  paying  freight :  "  thirty  running  days  to  be  allowed  the  said  merchants,"  for  loading 
and  discharging,  and  ten  days  for  demurrage  at  41  per  day.  The  charter  party  was  signed 
•'  by  authority  of,  and  as  agents  for,  Mr.  A.  H.  Schwedenky,  of  MemeL"    R.  F. 

In  an  action  by  L.  against  H.  fr  F.t  the  declaration  set  out  the  charter  party,  and 
averred  that  Schwedenky  was  a  foreigner,  not  a  subject  of  this  realm,  residing  beyond  the 
seas,  to  wit  at  Kernel,  and  claimed  from  defendants  demurrage  and  damages  for  detention 
ultra.  Plea :  that  the  agreement  was  entered  into  by  defendants  by  the  authority  of,  and 
for  and  on  behalf  of,  and  as  agents  for,  Schwedenky,  and  not  otherwise ;  and  he  was  named 
to  and  known  by  plaintiff  as  being  defendants*  principal  at  the  time  the  agreement  was  made. 
On  demurrer : 

Judgment  for  plaintiff,  the  terms  of  the  charter  party  shewing  that  defendants  contracted 
personally. 
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1855.  Robinson  Sf  Fleming,  of  London,  merchants,  that  the  said 
Lennard  SQip>  being  tight,"  &c,  "  shall  with  all  convenient  speed 
Bobinbon.  M^  an<*  Proceed  to  Torrevicja,  or  so  near  thereunto  as 
she  may  safely  get,  and  there  load,  from  the  factors  of 
the  said  merchants,  a  full  and  complete  cargo  of  salt,  in 
bulk,  cargo  to  be  brought  to  and  taken  from  alongside 
at  merchants'  risk  and  expence;  which  the  said  mer- 
chants hereby  bind  themselves  to  ship;  not  exceeding 
what  she  can  reasonably  stow  and  carry  over  and  above 
her  tackle"  &&,  "  and,  being  so  loaded,  shall  therewith 
proceed  to  Memel,  or  so  near  thereto  as  she  may  safely 
get,  and  deliver  the  same  on  being  paid  freight"  &c, 
"the  act  of  God"  &c,  "always  excepted.  Half  the 
freight  to  be  paid  on  unloading  and  right  delivery  of  the 
cargo  in  cash,  and  remainder  by  good  bill  on  London  at 
three  months.  Thirty  running  days  are  to  be  allowed 
the  said  merchants  (if  the  ship  is  not  sooner  dispatched) 
for  loading  the  ship  at  Torreviefa,  and  discharging  at 
Memel:  and  the  days  on  demurrage  over  and  above 
the  said  laying  days  at  4/.  per  day.  Penalty  for  non- 
performance of  this  agreement  450£  To  load  at  Tor- 
reviefa with  Antonio  Miriales,  and  clear  ship  and  cargo 
at  Elsinore  with  Messrs.  Liebman  8f  Plume. 

By  authority  of,  and  as  agents  for,  Mr.  A.  H. 
Schwedersky  of  Memel 

Pro    Robinson  Sf  Fleming; 

Win.  F.  Malcolm. 
John  M.  Lennard." 

The  declaration  then  averred  that  the  said  persons  in 
the  said  charter  party  mentioned  and  described  by  the 
name,  style  and  firm  of  Messrs.  Robinson  Sf  Fleming 
were  and  are  the  defendants ;  and  that  the  said  person 
therein    mentioned     and    described    as    Mr.    A.    IL 
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Sckwedersky  was,  at  the  time  of  the  making  of  the  1855. 
said  charter  party,  a  foreigner,  and  not  a  subject  of  this  likmabd 
realm,  and  then  was  and  still  is  residing  in  parts  R  vnww 
beyond  the  seas,  to  wit  at  Memel  therein  mentioned. 
That  the  said  ship,  being  tight  &c.,  did  with  all  con- 
venient speed,  after  the  making  of  the  said  charter 
party,  sail  and  proceed  to  Torrevieja  aforesaid,  and  did^ 
there  load  from  the  factors  of  the  defendants  a  full  and 
complete  cargo  of  salt,  according  to  the  said  charter 
party ;  and,  being  so  loaded,  did  therewith  proceed  to 
Memel,  and  did  there  deliver  the  same,  according  to  the 
said  charter  party.  That  the  plaintiff  performed  all 
things  necessary,  and  all  things  have  happened,  to 
entitle  him  to  a  performance  of  the  said  charter  party 
by  the  defendants,  and  to  claim  and  demand  aud  have, 
of  and  from  the  defendants,  the  demurrage  as  herein- 
after mentioned,  and  to  have  the  said  ship  loaded  and 
unloaded  and  discharged  within  the  time  agreed  upon 
by  the  said  charter  party;  That  defendants  kept  and 
detained  the  said  ship  on  demurrage  for  divers,  to  wit 
ten,  days  over  and  above  the  said  laying  days  or  days 
so  allowed  by  the  said  charter  party  in  that  behalf  for 
loading  and  discharging  the  said  ship  as  aforesaid; 
whereby  the  defendants  became  and  were  indebted  to 
the  plaintiff  in  the  sum  uf  4021,  being  at  and  after  the 
rate  of  4£  for  each  and  every  of  the  said  ten  days ; 
and  defendants  have  not  paid  the  same.  And  defend- 
ants also  wrongfully  kept  and  detained  the  said  ship  in 
and  about  the  loading  and  discharging  of  the  same  as 
aforesaid,  and  otherwise,  for  divers,  to  wit  two,  days 
over  and  beyond  the  said  ten  days  so  allowed  for 
loading  and  unloading  the  same  as  aforesaid ;  whereby 
plaintiff  was  put  to  costs  &c. 
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1855.  Pica  (1)  to  1st  count.     That  the  alleged  agreement 

Lennabo  *n  the  declaration  mentioned  was  entered  into  by 
Robinson,  defendants  by  the  authority  of,  and  for  and  on  behalf 
of,  and  as  agents  for,  the  said  Mr.  A,  H.  Schwedersky, 
and  not  otherwise ;  and  the  said  person  was  named  to 
and  known  by  the  plaintiff  as  being  the  defendants9 
principal  at  the  time  when  the  said  agreement  was 
made. 

Demurrer.    Joinder. 

Bovilly  for  the  plaintiff.  The  declaration  shews  a 
contract  which  is,  at  any  rate,  primA  facie  the  contract 
of  the  defendants.  It  appears  also  by  the  declaration 
that  the  party,  for  whom  it  is  now  said  that  they  con- 
tracted, is  a  foreigner  resident  out  of  this  country :  and 
that  is  a  circumstance  which  strengthens  the  argument 
that  the  defendants  meant  to  take  the  liability  on  them* 
selves ;  Wilson  v.  Zulueta  (a).  In  Mahony  v.  KekuU(b) 
the  agent  signing  a  contract  on  behalf  of  a  foreign 
principal  was  held  not  liable:  but  there  the  contract 
in  terms  was  with  the  foreign  principal ;  and  the  agent 
signed  "for"  the  principal.  Here  the  defendants  merely 
sign  "by  authority  of,  and  as  agents  for,"  the  principal. 
That  means  only  that  the  principal  authorizes  them  to 
make  the  contract  in  the  form  in  which  it  is  made;  that 
is,  as  between  the  plaintiff  and  defendants,  on  their  own 
behalf.  In  Mahony  v.  Kekule  (b)  Jervis  C.  J.,  in  the 
course  of  the  argument,  said :  "  In  every  case  of  con* 
tract,  it  is  a  question  of  intention.  If  that  be  left  in 
doubt,  the  circumstance  of  its  being  a  foreign  contract 
may  be  looked  at     No  doubt,  a  man  may  contract  as 

(a)  UQ.  B.  405.  (6)  14  Cam.  B.  390. 
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agent,  and  not  otherwise.    But  here  the  contract  is  upon        1855. 
the  face  of  it  expressed  to  be  made  between  Vacher  fr     Ebnnabd"" 
TOfy"  (the  principals)  "and  Mahony"  (the  plaintiff),     RoB£80N. 
"  and  not  between  the  latter  and  Kekule"  (the  agent). 
That  distinction  is  decisive   in  favour  of  the   present 
plaintiff.     [Lord  Campbell  C.  J.  referred  to  Tanner  v. 
Christian  {a).]     As   to  the  plea,  the   allegations  there 
cannot  be  received  to  alter  the  effect  of  the  written 
document 

Wilks,  contra.  The  contract  is  to  be  performed, 
partly  at  Torrevieja,  partly  at  Memel,  but  not  in  England 
as  to  any  part  In  Wilson  v.  Zulueta  (b)  much  stress 
appears  to  have  been  laid  on  the  fact  that  a  part  of  the 
contract  was  to  be  performed  in  England.  The  sig-  , 
nature  also  of  the  contract  here  describes  the  principal 
as  "  of  Memel?  The  ordinary  reason  for  holding  the 
agents  of  foreign  principals  liable  is  that  there  ought 
to  be  a  remedy  at  the  place  where  the  breach  of  con- 
tract takes  place :  that  is  here  inapplicable.  Then  the 
defendants  profess  to  sign  "as  agents:"  and  it  is  not 
easy  to  see  how  they  could  more  expressly  shew  that 
they  were  not  acting  as  principals.  There  is  no  direct 
authority:  but  it  appears  from  Mahony  v.  KehuU(c) 
that  the  circumstance  of  the  alleged  principal  being  a 
foreigner  is  not,  as  matter  of  law,  conclusive,  but  fur- 
nishes only  an  argument  more  or  less  prevailing  according 
to  the  general  circumstances  of  the  case.  The  subject 
is  discussed  in  note  (b)  to  2  Rents  Commentaries,  631. 
(Part  v.  lect  41.).     Then,  in  the  present  case  the  plea, 


(a)  A  E.  $  B.  591.  (b)  14  Q.  B.  405. 

(e)  14  Com.  B.  390. 

VOL.  V.  K  E.   &   B. 
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J  855.       which  is  demurred  to,  alleges  that  the  defendants  made 
Lennard     the  contract  as  agents,  "and  not  otherwise."    Lewis  v. 
Robinson.     Nicholson  (a)  is  an  authority  against  the  liability  of  the 
agent. 

Bovill,  in  reply.  In  Mahony  v.  Kekule  (b)  Jervis  C.  J. 
says :  "  Ordinarily,  where  an  English  agent  contracts  on 
behalf  of  a  principal  residing  abroad,  the  agent  is  prima 
facie  considered  to  pledge  his  own  credit,  because  it  is 
highly  improbable  that  the  person  he  is  contracting  with 
would  give  credit  to  the  foreigner."  The  language  in 
the  body  of  this  contract  confirms  such  a  prima  facie 
view:  in  addition  to  which  there  is  the  circumstance 
that  a  part  of  the  contract  is  to  be  performed  in 
Torrevieja,  where  the  supposed  principal  does  not 
reside.  And  at  Torrevieja  the  cargo  is  to  be  got  from 
the  factors  of  the  defendants. 

Lord  Campbell  C.  J.  I  do  not  attach  much  weight 
to  the  fact  that  the  alleged  principal  is  a  foreigner ;  for 
a  part  of  the  contract  was  to  be  performed  in  Memel, 
where  he  resides,  and  none  in  England,  where  the 
defendants  reside.  But,  looking  at  the  whole  of  the 
contract  itself,  I  think  the  defendants  are  made  per* 
sonally  liable.  There  is  nothing  in  the  signature  to 
prevent  them  from  being  so.  In  the  body  of  the  con- 
tract, they  are  contracting  parties:  and  they  may  well 
become  so  "  by  authority  of,  and  as  agents  for,"  their 
employer:  that  is,  he  may  be  made  liable  to  them. 
That,  however,  does  not  alter  the  effect  of  the  instru- 
ment by   which    they  become   contracting   parties   as 

(a)  18  Q   B.  503.  (6)  14  Com.  B.  390. 
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between  themselves  and  the  plaintiff.     They  are  there-        1855. 
fore  liable  for  the  breach  of  the  contract:  and  we  must     Lennard 
give  judgment  against  them.  Robinson. 

Coleridge  J.  I  am  of  the  same  opinion.  There 
are  many  cases  which  shew  that  the  mere  fact  of  a  man 
being  agent  is  not  enough  to  save  him  from  liability. 
My  Lord  attaches  no  weight  to  the  circumstance  of  the 
principal  being  a  foreigner.  I  confess  I  cannot  quite 
throw  that %  out  of  consideration ;  for  it  seems  to  me 
reasonable  that  a  contracting  party  should  require  to 
have  a  party  to  whom  he  may  look,  and  upon  whom  he 
may  call  for  performance.  Still  that  constitutes  only 
one  circumstance  to  be  taken  into  consideration.  I 
attach  much  more  weight  to  the  terms  of  the  contract. 
The  ship  is  to  load  from  the  factors  of  the  defendants ; 
and  the  defendants  bind  themselves  to  ship.  I  come  to 
the  conclusion  that  the  defendants  intended  to  be  liable 
to  the  contract. 

Erle  J.  On  the  construction  of  the  instrument,  I 
also  am  of  opinion  that  the  defendants  have  made  them- 
selves primarily  liable. 

(Chompton  J.  had  left  the  Court) 

Judgment  for  plaintiff. 


r  2 
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1855. 


wtdnttday,       William  Livingston  against  Antonio  Ralli. 

May  30th.  * 

Action oni  f^ OUNT  that,  by  a  contract,  plaintiff  agreed  to  buy 

taining  a^pros.  of  defendant,  and  defendant  to  sell  to  plaintiff,  a 

racnuhatlTf6"  caiTg°  °f  wheat,   on  certain   terms  mentioned   in   the 

arae'^shouUl  eontract>  "an(*  **"*>  should  any  difference  arise  as  to 

be  referred ;  fax  contract,  the  same  should  be  left  to  arbitration  in 

averment,  that 

a  difference       London,  in  the  usual  manner;  that  is  to  say  the  arbitra* 

arose:   Breach, 

a  refusal  to        tion  of  two  London  corn  factors,  one  to  be  chosen  by 

Held,  on  plaintiff  and  the  other  by  defendant,  or  an  umpire  to 
pieaT that  the*  he  chosen  by  such  arbitrators  in  case  of  difference." 
action  ay.  Averment  that  the  cargo  of  wheat  arrived,  and  was 
accepted,  and  the  price  paid  by  plaintiff  to  defendant, 
according  to  the  agreement,  and  that  a  difference  there- 
upon and  before  this  suit  arose  between  plaintiff  and 
defendant  as  to  the  said  contract,  which  difference 
ought  to  have  been  left  to  arbitration  in  manner  so 
agreed  as  aforesaid.  General  averment  of  performance 
by  plaintiff,  and  of  lapse  of  reasonable  time  for  appoint- 
ing an  arbitrator.  Breach:  that  defendant  refused  to 
concur  with  plaintiff  in  referring  the  said  difference,  or 
procuring  it  to  be  disposed  of  by  arbitration  in  the  said 
usual  manner,  and  wrongfully  hindered  and  prevented 
its  being  so  left  or  disposed  of. 

Plea,  setting  out  the  contract  in  haec  verba  as  follows. 
"London,  21st  January  1854.  Sold,  by  order  and  on 
account  of  Messrs.  A.  Ralli  Sf  Co.,  to  our  principals  the 
cargo  of  Taganrog  Ghirka  wheat  shipped  at  Taganrog 
on  board  the  Mary  and  Ellen,  and  consisting  of  2630 


V. 

Halm. 
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chetwerts  of  10  poods,  as  per  bill  of  lading  dated  the  \S5S. 
12th  November,  at  the  price  of  75s.  say  seventy  five  LlvINOgTON 
shillings  per  quarter,  free  on  board  there,  including 
freight  and  insurance  (the  latter  free  from  war  risk),  to 
a  safe  port  in  the  United  Kingdom,  calling  for  orders. 
Reckoning  72  quarters  for  every  100  chetwerts  of 
10  poods  shipped.  No  charge  to  be  made  for  demur- 
rage. The  sale  subject  to  the  arrival  of  the  wheat  in 
good  order  and  condition  at  port  of  call ;  a  slight  dry 
warmth,  so  long  as  the  wheat  is  not  injured  for  miller's 
use,  is  not  to  be  objected  to.  Should  the  cargo  not 
arrive  in  good  order  and  condition,  with  the  above 
exception,  it  is  either  to  be  accepted  or  rejected  within 
24  hours  of  the  receipt  of  the  report  and  samples  by  us 
for  the  buyer.  The  cargo  to  be  examined  at  Queens- 
town  by  Messrs.  James  Scott  $•  Company,  and  at 
Falmouth  by  Messrs.  Lashbrooke  Sf  Hunt  Should  the 
cargo  be  accepted,  the  buyer  is  to  take  all  risk  from 
port  of  shipment  Payment  to  be  made  in  cash,  less 
discount  for  the  unexpired  term  of  three  months  from 
date  of  bill  of  lading,  on  landing  same,  together  with 
approved  policies  of  insurance.  Should  the  cargo  be 
rejected,  the  money  to  be  returned  with  interest. 
Should  any  difference  arise  as  to  this  contract,  the 
same  is  to  be  left  to  arbitration  in  London  in  the  usual 
manner.9  Averment :  "  that  the  said  supposed  difference 
in  the  declaration  mentioned  was  a  difference  concerning 
a  chum  and  demand  made  by  plaintiff  upon  defendant 
for  compensation  for  damages  alleged  to  be  payable  by 
defendant  to  the  plaintiff  by  reason  of  the  said  cargo  of 
the  said  wheat  being  deficient,  as  amounting  to  a  less 
quantity  than  the  quantities  of  2630  chetwerts  of  10 
poods,  as  per  bill  of  lading    in   the  said   agreement 
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1855.       mentioned,  and   was  no  other  difference  whatsoever." 
Livingston    Whereupon    the   defendant   refused   and  declined   to 
Ralu       concur  in  referring   the  said   supposed  difference  to 
arbitration,  as  in  the  declaration  is  alleged. 
Demurrer.    Joinder. 

Willes,  in  support  of  the  demurrer.  It  is  difficult  to 
say  what  could  be  a  difference  as  to  the  contract,  such 
as  the  parties  intended  to  be  referred,  if  the  facts  stated 
in  the  plea  do  not  amount  to  one. 

Jos.  Kay,  contii.  The  plea  shews  that  the  plaintiff's 
claim  is  one  which  he  cannot  support;  Covas  v* 
Bingham  (a).  A  merely  frivolous  claim  is  not  a  real 
difference. 

Further,  the  count  is  bad.  In  Tattersall  v.  Groote  (b) 
the  Judges,  and  more  especially  Lord  Eldon  C.  J., 
intimate  a  strong  opinion  that  the  action  does  not  lie. 
[Erie  J.  The  point  discussed,  but  which  it  was  not 
necessary  to  decide,  was,  Whether  the  agreement  to 
refer  was  a  bar  to  the  action.  Heath  J.  confines  his 
observations  strictly  to  that  point.]  In  Thompson  v. 
Charnock  (c)  Lord  Kenyan  C.  J.  says  it  has  "  been 
decided  again  and  again  that  an  agreement  to  refer  all 
matters  in  difference  to  arbitration  is  not  sufficient  to 
oust  the  Courts  of  law  or  equity  of  their  jurisdiction." 
\Crompton  J.  That  is  a  doctrine  to  be  found  in  Vynior's 
Case{d\  where  it  is  shewn  to  be  in  the  Yearbooks, 
But,  though  in  Vynior's  Case  (d)  the  revocation  of  the 
submission  was  effectual,  it  was  a  forfeiture  of  the  bond.] 


(a)  2  E.  fr  B.  836.  (b)  2  B.  fr  P.  131. 

(0  8  T.  R.  139.  (d)  8  Rep.  81  b. 


.    V. 

Ralli. 
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Wfflw,  in  reply.  The  question  as  to  the  validity  of  1^55. 
the  count  really  is  whether  there  is  anything  either  in  Livingston 
the  common  or  statute  law  to  make  a  promise  to  refer 
illegal.  As  to  the  plea:  the  contract  in  Covas  v.  Bing- 
liam  (a)  was  not  in  the  same  words  as  the  present;  and 
it  may  be  that  the  plaintiff  can  furnish  evidence  of 
custom  of  trade  which  was  not  before  the  Court  in  that 
case.  But,  at  most,  the  plea  does  not  deny  that  the 
matter  is  bona  fide  one  in  difference;  it  only  shews 
that  the  plaintiff  is  wrong,  which  of  course  one  party 
must  be  when  there  is  a  difference. 

Lord  Campbell  C.  J.  I  have  a  very  great  respect 
for  the  doubts  of  Lord  Eldon;  and  he  seems,  in  Tatter- 
sail  v.  Groote(b\  to  doubt  much  whether  such  a  contract 
as  the  present  was  not  altogether  nugatory ;  but  I  can- 
not bring  myself  to  doubt  that,  on  principle,  an  action 
lies  on  it.  There  is  a  sufficient  consideration  to  support 
any  promise;  and  there  is  an  express  promise  to  refer 
any  disputes  that  may  arise.  Why  should  not  such  a 
promise  be  binding,  and  one  for  the  breach  of  which 
an  action  would  lie  ?  Can  it  be  said  that  such  an  agree- 
ment is  void  as  being  immoral,  or  as  contrary  to  public 
policy  ?  It  seems  to  me,  on  the  contrary,  that  it  is  a 
very  judicious  and  proper  arrangement,  and  that  it 
would  be  a  strange  restriction  on  the  liberty  of  the 
subject  if  parties  could  not  make  such  an  agreement  if 
they  please. 

Then,  as  to  the  authorities.  It  certainly  seems  that, 
in  Tattersall  v.  Grooie  (b),  Lord  Eldon  expressed  much 
doubt :  but  neither  in  that  case  nor  in  any  other  was 

(a)  2  E.  &  B.  836.  (6)  2  B.  *  P.  131. 
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1855.        there  a  decision  tbat  an  action  could  not  be  maintained 

Livingston  on  8UC^  an  agreement :  and,  ever  since  I  have  known 
Ralu.  Westminster  Hall  at  least,  the  opinion  of  the  profession 
has  been  that,  though  such  a  prospective  agreement  of 
reference  could  not  bar  an  action  in  the  Courts  of  law, 
yet  an  action  was  maintainable  for  the  breach  of  it. 
There  seems  at  one  time  to  have  prevailed  in  our  Courts 
a  horror  of  a  domestic  forum  which  I  can  neither  sym- 
pathise with  nor  account  for;  but  the  Legislature  h*as 
recently,  in  The  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict  c.  125.),  sect.  11,  made  a  provision  in 
such  cases,  not  that  the  agreement  to  refer  shall  be 
pleadable  in  bar,  but  that  the  Court  may  stop  the 
action.  This  shews  the  opinion  of  the  Legislature  that 
such  agreements  are  not  contrary  to  public  policy. 
For  these  reasons  I  entertain  no  doubt  that  the  action 
lies. 

Then  is  it  shewn  that  there  was  no  real  difference 
to  refer?  The  count  avers  that  there  was.  The  plea 
admits  that  there  was  a  difference,  which  it  states,  and 
which,  it  is  contended,  has  been  already  decided.  But 
I  cannot  say  that  this  is  not  a  fair  subject  of  difference. 
I  do  not  know  what  evidence  may  be  brought  before 
the  arbitrator,  or  how  he  may  decide.  I  think  if  there 
was  no  real  dispute  that  would  be  a  bar:  but  that  should 
be  so  pleaded  that  the  plaintiff  might  take  issue  upon 
it ;  and  then  a  jury  would  decide  if  there  was  a  real 
difference  or  not. 

Coleridge  J.  If  the  plea  had,  though  argumenta- 
tive^, denied  that  there  was  any  difference,  I  think  it 
would  have  been  good :  but  it  does  not  amount  to  such 
a  denial. 
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As  to  the  other  point,  the  doubt  expressed  by  Lord  1855. 
Eldon  in  Tattersall  v.  Groote  (a)  renders  it  fit  for  dis-  Livingston 
cqs81oil  In  note  (g)  to  Coppin  v.  Hurnard(b)  the  Ralu. 
doubt  is  stated;  and  several  cases  besides  Tattersall  v. 
Groote  (a)  are  mentioned  in  which  the  doubt  has  been 
referred  to.  But  there  never  has  been  a  decision ;  and 
therefore  we  must  look  to  the  principle.  Now  the 
principle  of  Thompson  v.  Charnoch  (c),  which  was  cited 
in  'support  of  the  demurrer,  really  turns  against  it ;  for 
there  it  was  decided  that  it  was  not  possible,  by  agreeing 
on  a  domestic  forum,  to  oust  the  Courts  of  their  juris- 
diction. Here  we  are  asked  to  oust  the  domestic  forum 
of  all  its  jurisdiction.  The  fallacy  of  the  argument 
consists  in  confounding  two  separate  cases ;  one  where 
the  defendant  relies  on  such  an  agreement  as  a  bar  to 
an  action,  a  defence  which,  if  successful,  would  oust  the 
Court  of  its  jurisdiction ;  the  other,  which  is  the  present 
case,  where  the  plaintiff  seeks  damages  for  not  fulfilling 
the  agreement.  It  is  said  that  the  damages  in  such  a 
case  can  be  only  nominal :  supposing  it  were  so,  that 
would  not  bar  the  action:  but  it  seems  to  me  very 
difficult  to  maintain  that  the  damages  in  such  a  case 
may  not  be  substantial. 

Erle  J.  I  am  of  the  same  opinion,  and  have  very 
litde  to  add.  The  agreement  to  refer  prospective  diffe- 
rences is  not  illegal  in  itself.  In  Tattersall  v.  Groote  (a) 
it  would  appear  that  Lord  Eldon  rather  inclined  to  think 
it  was  illegal ;  but  I  think  it  an  important  principle  of 
law  that  parties  are  at  liberty  to  make  what  contracts 


(a)  2  B.  &  P.  131.  (6)  2  Wmt.  Sau*.  133  h. 

(c)  8  T.  R.  139. 
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they  please,  so  that  they  stipulate  to  do  nothing  but 
what  they  are  at  liberty  to  do.  It  is  clear  that  the 
parties  may  lawfully  and  bindingly  refer;  and  they  may 
lawfully  and  bindingly  agree  to  refer  a  dispute  which 
has  already  arisen.  It  seems  to  me  that  they  may  law- 
fully and  bindingly  agree  to  refer  such  disputes  when 
they  shall  arise. 

As  to  the  plea,  if  it  shewed  that  the  difference  was 
only  colourable,  that  is  to  say  if  it  was  equivalent  to  a 
traverse  of  the  averment  that  there  was  a  difference,  it 
would  be  good ;  but  it  does  not  shew  that. 


Crompton  J.     I  am  of  the  same  opinion,  for  the 
same  reasons ;  and  I  have  nothing  to  add. 

Judgment  for  plaintiff. 


The    Queen    against    The    Registrar  of   The 
Phabmaceutical  Society  of  Great  Britain. 


Under  the 
Pharma- 
ceutical So- 
ciety's Act, 
15  &  16  Viet, 


TV/TANDAMUS  to  The  Registrar  of  The  Pharmaceu- 
tical Society  of  Great  Britain. 
The  writ  suggested  that  "  divers  of  Our  subjects  did, 
whTeither0118    *n  ^e  year  °^  our  ^jOT^  1841,  associate  together  and 

before  18th 
February  \QA3t 

the  date  of  the  charter  (recited  and  in  part  confirmed  in  the  Act),  or  after  that  day  and 
before  30th  June  1852,  when  the  Act  passed,  were  established  in  business  on  their  own 
account,  as  chemists  and  druggists,  and,  upon  a  certificate  of  such  fact,  and  of  their  qualifi- 
cation to  be  admitted  members  of  the  Society,  were,  according  to  the  by-laws  passed  before 
tho  charter  and  after  the  Act,  elected  members  of  the  Society,  are  entitled  to  be  registered 
as  pharmaceutical  chemists  under  the  Act,  though  they  have  not  passed  the  examination 
prescribed  in  the  Act,  and  though  they  were  not  members  of  the  Society  before  the  passing 
of  tho  Act. 

So  held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench. 
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form  themselves  into  an  association  called  The  Pharma-       1855. 
ceutical  Society  of  Great  Britain,  for  the  purpose  of   The  Queen 
advancing  chemistry  and  pharmacy,  and  promoting  an    Bf!gj^ir  0f 
uniform    system  of   education  for    those  who  should     J£j^£ 
practise  the  same,  and  for  other  purposes;  and  whereas      Society. 
we  did,  by  Our  Royal  charter,  bearing  date  the  18th 
day  of  February  in  the  year  of  our  Lord  1843,  will, 
grant  and  declare  (amongst  other  things)  that  William 
Allen,  Charles  James  Payne,  Richard  Hotham  Pigeon, 
and  such  other  of  Our  loving  subjects  as  had  formed 
themselves  into  and  then  were  members  of  the  said 
Institution  or   Society,  or  who  should,  at  any  time 
thereafter,  become  members  thereof  according  to  such 
regulations  or  by-laws  as  should  thereafter  be  framed 
or  enacted,  should,  by  virtue  of  Our  said  charter,  be 
members  of  and  form  one  body  politic  and  corporate, 
for  the  purposes  aforesaid,  by  the  name  of  The  Pharma- 
ceutical  Society  of  Great  Britain,   and  by  that  name 
should  have  perpetual  succession ;  and,  further,  that  the 
said  Pharmaceutical  Society  of  Great  Britain  should 
consist  of  persons  to  be  called  members  thereof,  and 
that  such  members  should  be  chemists  and  druggists 
qualified  as  in  Our  said  charter  mentioned,  and  who 
should  subscribe  to  the  said  Society  in  such  manner  as 
should  be  provided  by   the  regulations  thereof;  and 
there  should  also  be  admitted  to  all  the  privileges  and 
benefits  of  the  said  Society,  except  the  right  of  being 
present  at  the  general  meetings  thereof  or  of  holding 
any  office  in  the  same,  persons  to  be  called  associates  of 
the  said  Society;  and  that  such  associates  should  be 
assistants  to  chemists  and  druggists,  and  also  apprentices 
or  students  in  pharmacy  and  chemistry ;  and  that  such 
associates,  apprentices  and  students  should  be  first  duly 
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1855.  examined  and  certified  as  in  Our  said  charter  mentioned, 

The  Queen  an^  8nould  subscribe  to  the  funds  of  the  said  Society  in 

Registrar  of  8Ucn  manner  *&  should  be  provided  by  the  regulations 

Fharma-  thereof;   and,  further,  that  there  should  always  be  a 

CEUT1CAL  * 

Society,  council  to  direct  and  manage  the  affairs  of  the  said 
Society ;  and  that  the  said  council"  should  consist  of  a 
president,  vice  president  and  treasurer,  and  eighteen 
other  members :  And  whereas,  by  Our  said  charter,  we 
appointed  the  first  members  of  the  said  council,  and 
made  provision  for  the  election  of  members  thereof  from 
time  to  time,  and  for  the  holding  of  meetings  of  the 
said  council  and  the  transaction  of  business  thereat; 
and  We  did,  by  Our  said  charter,  further  provide  for 
the  making,  alteration  and  revoking,  from  time  to  time, 
of  by-laws  for  regulating  the  times,  place  and  manner 
of  examining  candidates  for  admission,  and  for  regu- 
lating and  ascertaining  the  qualifications  of  persons  to 
become  members,  associates  or  apprentices  of  the  said 
Society  respectively:  And  whereas  by-laws  and  regu- 
lations were,  from  time  to  time,  made  for  the  purposes 
aforesaid;  and,  in  accordance  therewith  respectively, 
very  many  persons  were  admitted  as  and  at  the  time 
of  the  passing  of  the  Act  hereinafter  mentioned  were 
respectively  members,  associates  and  apprentices  or 
students  of  the  said  Pharmaceutical  Society  of  Great 
Britain:  And  whereas  an  Act  was  passed" &a  (15  &  16 
Vict  c.  56.,  "  For  regulating  the  qualifications  of  phar- 
maceutical chemists");  "and,  in  and  by  the  preamble  of 
the  said  Act,  it  is  (amongst  other  things)  recited  that 
it  is  expedient  to  prevent  incompetent  persons  from 
assuming  the  title  of,  or  pretending  to  be,  pharmaceutical 
chemists  or  pharmaceutists  in  Great  Britain,  or  members 
of  the  said  Pharmaceutical  Society,  and,  to  that  end,  it 
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is  desirable  that  all  persons,  before  assuming  such  title, 
should  be  duly  examined  as  to  their  skill  and  knowledge 
by  competent  persons,  and  that  a  register  should  be 
kept  by  some  legally  authorized  officer  of  all  such 
persons;  and  whereas,  by  the  first  section  of  the  said 
Act,  Our  said  charter  of  incorporation,  save  and  except 
such  parts  thereof  as  were  by  the  said  Act  altered, 
varied  or  repealed,  was  confirmed  and  declared  to  be  in  * 
full  force  and  virtue  (a);  and  whereas  it  was  enacted, 
by  the  4th  section  of  the  said  Act,  that  the  council  of 
the  said  Pharmaceutical  Society  should,  within  three 
calendar  months  after  the  passing  of  the  said  Act, 
appoint  a  fit  and  proper  person  as  a  registrar  under  the 
said  Act,  and  that  the  council  of  the  said  Society  should 
have  the  power  to  remove  the  said  registrar  or  any 
future  registrar"  (with  power  to  reappoint,  and  also  to 
appoint  other  officers,  with  salaries) ;  "  and,  by  the  5th 
section,  it  was  enacted  that  the  registrar,  to  be  appointed 
under  or  by  virtue  of  the  said  Act,  should,  from  time  to 
time,  make  out  and  maintain  a  complete  register  of  all 
persons  being  members  of  the  said  Society,  and  also  of 
all  persons  being  associates  and  apprentices  or  students, 
respectively,  according  to  the  terms  of  Our  said  charter 
of  incorporation,  and  should  keep  a  proper  index  of  the 
register,  and  all  such  other  registers  and  books  as  might 
be  required  by  the  council  of  the  said   Society  and 
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The  Queen 
▼. 

Registrar  of 
Pharma- 
ceutical 
Society. 


(a)  Sect  2  enacts  that  the  council  of  the  Society  may  alter  and  amend 
the  by-laws,  made  in  pursuance  of  the  charter,  and  make  new  by-laws, 
such  "  as  they  shall  deem  proper  and  necessary  for  the  purposes  contem- 
plated by  the  charter  or  by  this  Act,"  to  be  approved  of  at  a  special  general 
meeting  of  the  members  and  by  one  of  the  Principal  Secretaries  of  State ; 
"  provided  also,  that  the  existirfg  by-laws  of  the  said  Society  shall  continue 
in  force  until  the  neit  annual  meeting  of  the  said  Society  to  be  held  in 
the  month  of  May  1853." 
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Society. 
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might  be  necessary  for  giving  effect  to  the  by-laws  of 
the  said  Society  and  to  the  provisions  of  the  said  Act ; 
and,  by  the  6th  section,  it  was  enacted  that  all  such 
persons  as  should,  at  the  time  of  the  passing  of  the  said 
Act,  be  members,  associates,  apprentices  or  students  of 
the  said  Pharmaceutical  Society  of  Great  Britain,  ac- 
cording to  the  terms  of  Our  said  charter  of  incorporation, 
should  be  registered  as  pharmaceutical  chemists,  assist* 
ants  and  apprentices  or  students,  respectively;  and,  by 
the  7th  section,  it  was  enacted  that  the  registrar,  to  be 
appointed  under  or  by  virtue  of  the  said  Act,  should  be 
bound,  on  the  application  of  any  person  paying  one 
shilling,  to  certify,  under  his  hand,  whether  or  no  any 
person  who9c  name  should  be  furnished  to  him  appeared 
on  the  register,  or  was  a  member  of  the  Pharmaceutical 
Society  of  Great  Britain,  or  not,  and  that  the  certificate 
of  such  registrar,    signed  by  the   said    registrar  and 
countersigned  by  the  president  or  two  members  of  the 
council  of  the  said  Society,  should,  in  the  absence  of 
evidence  to  the  contrary,  be  sufficient  evidence  of  the 
facts  therein  stated  up  to  the  date  of  the  said  certificate; 
and,  by  the  8th  section,  it  was  enacted  that  all  such 
persons  as  should,  from  time  to  time,  be  appointed 
under  or  in  pursuance  of  Oar  said  charter  of  incorpo- 
ration, or  the  by-laws  thereof  or  under  the  said  Act, 
should  be,  and  the  same  were  thereby  declared  to  be, 
fit  and  proper  persons  to  conduct  all  such  examinations 
as  were  provided  far  or  contemplated  by  the  said  Act, 
and  should  respectively  have  foil  power  and  authority, 
and  were  thereby  authorized  and  empowered,  to  exa- 
mine all  persons  who  should  present  themselves  for 
examination,  under  the  provisions  of  the  said  Act,  in 
their  knowledge  of  the  Latin  language,  in  Botany,  in 
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Materia  Medica,  and  in  Pharmaceutical  and  General        1855. 
Chemistry,  and  such  other  subjects  as  might  from  time    The  Queen 
to  time  be  determined  by  any  by-law ;  provided  always    RegigVt'rar  of 
that  such  examinations  should  not  include  the  theory 
and  practice  of  medicine,  surgery  or  midwifery;   and 
the  said  examiners  were  thereby  empowered  to  grant 
or  refuse  to  such  persons,  as  in  their  discretion  might 
seem  fit,  certificates  of  competent  skill  and  knowledge 
and  qualification  to  exercise  the  business  or  calling  of 
pharmaceutical  chemists,  or.  (as  the  case  might  require) 
to  be  engaged  and  employed  as  students,  apprentices  or 
assistants,  respectively ;  and,  by  the  9th  section,  it  was 
enacted  that,  to  enable  the  said  *  Society  to  provide  for 
the  examination  in  Scotland  of  such  students,  appren- 
tices or  assistants  in  Scotland  as  might  desire  to  be 
examined  there,  it  should  be  lawful  for  the  council  of 
the  Society,  and  they  were  thereby  required,  to  appoint 
such  fit  and  proper  persons  in   Scotland  to  meet  at 
Edinburgh  or  Glasgow,  or  such  other  place  or  places  as 
the  council  might  think  desirable,  and  to  conduct  there 
all  such  examinations  as  were  provided  for  and  contem- 
plated by  the  said  Act,  with  such  and  the  like  powers 
and  authorities,   in  respect    thereof,   as   were   therein 
conferred,  and  to  grant  to  the  persons,  so  to  be  exa- 
mined, such  and  the  like  certificates  as  were  therein- 
before specified  and  referred  to,  or  to  refuse  the  same ; 
and  that  all  the  provisions  of  the  said  Act  should  be 
equally  applicable  to  the  examiners  and  examinations 
and  parties  examined  in  Scotland  as  to  the  examiners, 
examinations  and  parties  examined  in  England;  and, 
by  the  10th  section,  it  was  enacted  that  every  such 
person,  who  should  have  been  examined  by  the  persons 
appointed   as  aforesaid,  and   should  have   obtained   a 
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1S55.  certificate  of  qualification  from  them,  shook!  be  entitled 
~7WQtess~  *°  be  registered  by  the  legistiai  according  to  the  pro- 
Kcci^var  visions  of  the  said  Act  upon  payment  of  such  fee  or 
PaAiMA-  fegg  jg  ahooM  be  fixed  by  the  by-laws,  and  subject 
Socott.  always  to  the  exceptions  in  the  said  11th  section  parti- 
cularly mentioned  and  enacted;  and  that  every  snch 
person,  duly  registered  as  a  pharmaceutical  chemist, 
should  be  eligible  to  be  elected  as  a  member  of  the  said 
Society ;  and  that  every  such  person  duly  registered  as 
an  assistant  should  be  eligible  to  be  admitted  as  an 
associate  of  the  said  Society;  and  that  every  such 
person  duly  registered  as  a  student  or  apprentice  to  a 
pharmaceutical  chemist  should  be  eligible  for  admission 
into  the  said  Society,  according  to  the  by-laws  thereof; 
and,  by  the  Uth  section,  it  was  enacted  that  no  person 
who  was  a  member  of  the  medical  profession,  or  who 
was  practising  under  right  of  a  decree  of  any  University, 
or  under  a  diploma  or  licence  of  a  medical  or  surgical 
corporate  body,  should  be  entitled  to  be  registered  under 
the  said  Act ;  and  that,  if  any  registered  pharmaceutical 
chemist  should  obtain  such  diploma  or  licence,  his 
name  should  not  be  retained  on  the  said  register  during 
the  time  he  was  so  engaged  in  practice  as  aforesaid; 
and,  by  the  12  th  section,  it  was  enacted  that,  from  and 
after  the  passing  of  the  said  Act,  it  should  not  be  lawful 
for  any  person,  not  being  duly  registered  as  a  pharma- 
ceutical chemist  according  to  the  provisions  of  the  said 
Act,  to  assume  or  use  the  title  of  pharmaceutical 
chemist  or  pharmaceutist  in  any  part  of  Great  Britain, 
or  to  assume,  use  or  exhibit  any  name,  title  or  sign 
implying  that  he  was  registered  under  the  said  Act,  or 
that  he  was  a  member  of  the  said  Society ;  and  that,  if 
any  person,  not  being  duly  registered  under  the  said 
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Act,  should  assume  or  use  the  title  of  pharmaceutical  1855. 

chemist  or  pharmaceutist,  or  should  use,  assume  or  The  Queen 

exhibit  any  name,  title  or  sign  implying  that  he  was  a  «     *•      . 

person  registered  under  the  said  Act,  or  that  he  was  a  Pharma- 

•  .  CECJTICAL 

member  of  the  said  Society,  every  such  person  should  Society. 
be  liable  to  a  penalty  of  5/.;  and  that  such  penalty 
might  be  recovered  by  the  registrar  to  be  appointed 
under  the  said  Act  in  the  name  and  by  the  authority  of 
the  council  of  the  said  Society  in  the  manner  in  the 
12th  section  particularly  mentioned.  And  whereas  the 
council  of  the  said  Society  did,  within  the  time  so 
limited,  duly  appoint"  defendant  as  registrar  under 
the  provisions  of  the  4th  section  of  the  said  Act,  and  he 
had  thence  been  continually  and  still  was  such  registrar ; 
"  and  whereas,  upon  such  appointment  and  by  reason 
thereof,  and  of  the  provisions  of  the  said  Act,  it  became 
and  was  and  is  your  duty,  as  such  registrar  as  aforesaid, 
from  time  to  time,  to  make  out  and  maintain  a  complete 
register  of  all  persons  being  members  of  the  said  Society, 
and  also  of  all  persons  being  associates  and  apprentices 
or  students,  respectively,  according  to  the  terms  of  Our 
said  charter  of  incorporation,  and  to  keep  a  proper 
index  of  the  register  and  all  such  other  registers  and 
books  as  might  or  may  have  been  required  by  the 
council  of  the  said  Society,  and  might  or  may  be 
necessary  for  giving  effect  to  the  by-laws  of  the  said 
Society  and  to  the  provisions  of  the  said  Act,  and  also 
to  register,  as  pharmaceutical  chemists,  assistants  and 
apprentices,  or  students,  respectively,  all  such  persons 
as,  at  the  time  of  the  passing  of  the  said  Act,  were 
members,  associates  and  apprentices  or  students  of  the 
said  Pharmaceutical  Society  of  Great  Britain,  respec- 
tively, according  to  the  terms  of  Our  said  charter  of 
roi*.  v.  l  b   &  B. 
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1855.  incorporation;  and  it  further  became,  and  was  and  is, 

The  Qceen  your  duty,  M  suc^  registrar  as  aforesaid,  to  register  as  a 

Re  'strarof  pharmaceutical  chemist,  according  to  the  provisions  of 

Pharma-  ^  ^d  Act,  every  person  who  should  or  shall  have 
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Sociktt.  been  examined  by  the  persons  appointed,  as  in  the  8th 
and  9th  sections  of  the  said  Act  mentioned  in  that 
behalf,  to  be  examiners,  and  should  or  shall  have  ob- 
tained from'  them  a  certificate  of  competent  skill  and 
knowledge  and  qualification  to  exercise  the  business  or 
calling  of  a  pharmaceutical  chemist,  upon  payment  of 
such  fee  or  fees"  &c,  "  and  upon  being  thereunto  duly 
requested,  and  to  enter  as  an  assistant,  according  to  the 
provisions  of  the  said  Act,  every  such  person  who  should 
or  shall  have  been  so  examined  as  last  aforesaid,  and 
should  or  shall  have  obtained  from  such  examiners  a 
certificate  of  competent  skill,  knowledge  and  qualifica- 
tion, to  be  engaged  or  employed  as  an  assistant,  upon 
payment  of  such  fee  or  fees"  &c,  "upon  being  there- 
unto duly  requested,  and  to  register,  as  a  student  or  an 
apprentice  to  a  pharmaceutical  chemist,  every  such 
person  who  should  or  shall  have  been  so  examined  as 
last  aforesaid,  and  should  or  shall  have  obtained  from 
such  examiners  a  certificate  of  competent  skill  and 
knowledge  and  qualification  to  be  engaged  or  employed 
as  a  student  or  apprentice  to  a  pharmaceutical  chemist, 
upon  payment  of  such  fee  or  fees"  &c,  "  and  upon 
being  thereunto  doly  requested ;  and  not  to  register  as 
pharmaceutical  chemists  according  to  the  provisions  of 
the  said  Act  any  person  other  than  those  persons  who, 
at  the  time  of  the  passing  of  the  said  Act,  were  members 
of  the  said  Pharmaceutical  Society  of  Great  Britain,  who 
should  not  or  shall  not  have  been  so  examined  as 
aforesaid,  and  should  not  or  shall   not  have  obtained 
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from  such  examiners  as  aforesaid  such  certificates  of 
competent  skill  and    knowledge   and   qualification   to  ~ 
exercise  the  business  or  calling  of  a  pharmaceutical 
chemist;   and  so  to  make,  keep  and  maintain  such 
register  of  pharmaceutical  chemists  as  last  aforesaid,  in 
accordance  with  the  provisions  of  the  said  Act,  and  to 
the  intent  that  you,  the  said  registrar  or  any  other 
registrar  of  the  said  Society,  might  and  may,  could  and 
can,  on  the  application  of  any  person  paying  such  fee" 
&c,  "  certify,  under  your  or  his  hand,  whether  or  no 
any  person,  whose  name  and  address  should  or  shall 
have  been  furnished  to  you  or  him,  appeared  or  appears 
in  the  said  register  of  pharmaceutical  chemists  or  not, 
and  that  such  certificate  or  certificates,  respectively,  of 
you,  as  such  registrar,  or  as  such  other  registrar,  of  the 
said  Society  as  aforesaid,  signed  by  you  as  such  regis- 
trar, or  by  such  other  registrar  of  the  said  Society,  and 
countersigned  by  the  president  or  by  two  members  of 
the  council  of  the  said  Society,  might  or  may  truly 
state  the  facts   therein  respectively  stated,  up  to  the 
date  or  dates  of  such  certificate  or  certificates  respec- 
tively."   "  That,  although  you,  the  said  registrar,  have 
made    and    maintained   a   register  of   pharmaceutical 
chemists,  and  have  registered  therein  the  names  of  divers 
persons  duly  entitled  to  be  therein  so  registered,  yet 
that  you,  the  said  registrar,  hav6  also  registered  therein, 
as  pharmaceutical   chemists,  the  names  of  divers  per- 
sons, to  wit  John  Abraham,  William  Murdoch  and  John 
Wright,  and  divers  and  many  other  persons,  who  were 
not,  at  the  time  of  the  passing  of  the  .said  Act,  respec- 
tively members  of  the  said  Pharmaceutical  Society  of 
Great  Britain,    nor    have    they   been    respectively   so 
examined    as    aforesaid,    nor   have    they    respectively 
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obtained  from  any  examiners,  appointed  as  in  the  said 
Act  provided  and  directed,  certificates  of  competent 
skill  and  knowledge  and  qualification  to  practise  the 
business  or  calling  of  pharmaceutical  chemists,  according 
to  the  8th  and  9th  sections  of  the  said  Act  respectively. " 
"  That  you,  the  said  registrar,  have  hitherto  neglected 
and  refused,  although  thereunto  duly  requested  by 
William  Dickinson,  to  make  and  maintain  the  said 
register  of  pharmaceutical  chemists  in  conformity  with 
the  provisions  in  that  behalf  of  the  said  Act,  whereby 
it  might  appear  who  are  and  who  are  not  entitled, 
according  to  the  said  Act,  to  assume  and  use  the  title 
of  pharmaceutical  chemist  or  pharmaceutist  in  Great 
Britain :  and,  by  reason  thereof,  you  the  said  registrar 
would  be  bound,  on  the  application  of  any  person 
paying  the  fee  or  fees"  &c,  "  to  certify,  under  your 
hand,  that  the  said  John  Abraham,  William  Murdoch 
and  John  Wright  (upon  their  names  and  addresses 
being  respectively  furnished  to  you)  appear  in  the  said 
register  of  pharmaceutical  chemists:  and,  by  reason  of 
the  premises,  it  has  become  and  is  impossible  to  ascer- 
tain from  the  said  register  what  persons  are,  and  what 
persons  are  not,  duly  and  according  to  law,  and  to  the 
provisions  of  the  said  Act  of  Parliament,  entitled  to 
assume  or  use  the  title  of  pharmaceutical  chemists  or 
pharmaceutists  in  Great  Britain :  whereby  great  incon- 
venience" &c.  The  writ  then  commanded  the  defendant 
"  that,  immediately  after  the  receipt  of  this  Our  writ, 
you  do  make  out  and  maintain  such  a  register  of  all 
persons,  being  pharmaceutical  chemists  in  Great  Britain 
according  to  the  said  Act,  as  that  it  may  appear  thereby 
whether  or  no  any  person  whose  name  and  address  shall 
be  furnished  to  you,  according  to  the  said  Act,  is  a 
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pharmaceutical  chemist  according  to  the  provisions  of       1855. 
the  said  Act,  and  entitled  to  assume  and  use  the  title    The  Queen 
of  pharmaceutical  chemist  or  pharmaceutist  in  Great    i^gj^rf 
Britain:  or  that  you  shew  us  cause"  &c.  Sutojal 

Return,  by  George  Walter  Smith,  the  registrar.  "  That  Society. 
I,  as  such  registrar,  did,  before  the  issuing  of  the  within 
writ,  to  wit"  25th  January  1854,  "make  out  and  main- 
tain, and  thence  continually,  up  to  and  until  and  at  the 
time  of  the  issuing  of  the  within  writ,  had,  and  thence 
hitherto  have,  always  made  and  kept  and  maintained  a 
register  of  all  persons  being  pharmaceutical  chemists  in 
Great  Britain,  according  to  and  in  conformity  with,  and 
as  required  by,  the  Act  within  mentioned,  as  by  the  said 
writ  I  am  commanded." 

The  plea  traversed  the  return.     Issue  thereon. 
On   the   trial,  before  Lord  Campbell  C.  J.,  at  the 
Middlesex  sittings  after  Trinity  Term  1854,  a  special 
verdict  was  taken. 

The  verdict  set  out  the  charter;  by  which  it  was  granted 
and  declared  "  that  T/te  Pharmaceutical  Society  of  Great 
Britain  shall  consist  of  persons  to  be  called  members 
thereof:  and  that  such  members  shall  be  chemists  and 
druggists  who  are,  or  who  have  been,  established  on 
their  own  account,  or  who  shall  have  been  examined 
in  such  manner  as  the  council  of  the  said  Society  shall 
deem  proper,  or  shall  have  been  certified  to  be  duly 
qualified  for  admission  as  members;  or  else  shall  be 
persons  elected  as  superintendents,"  and  of  peraons  to 
be  called  associates,  as  to  whom  provisions  were  made 
as  stated  in  the  writ  And  power  was  given  to  the 
council  to  make  by-laws  for  (among  other  things)  the 
examination  of  candidates,  and  the  "  removing  and 
electing  the  members  and  associates"  &c.     The  verdict 
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examined  and  certified  as  in  Our  said  charter  mentioned, 
and  should  subscribe  to  the  funds  of  the  said  Society  in 
such  manner  as  should  be  provided  by  the  regulations 
thereof;  and,  further,  that  there  should  always  be  a 
council  to  direct  and  manage  the  affairs  of  the  said 
Society ;  and  that  the  said  council"  should  consist  of  a 
president,  vice  president  and  treasurer,  and  eighteen 
other  members :  And  whereas,  by  Our  said  charter,  we 
appointed  the  first  members  of  the  said  council,  and 
made  provision  for  the  election  of  members  thereof  from 
time  to  time,  and  for  the  holding  of  meetings  of  the 
said  council  and  the  transaction  of  business  thereat; 
and  We  did,  by  Our  said  charter,  further  provide  for 
the  making,  alteration  and  revoking,  from  time  to  time, 
of  by-laws  for  regulating  the  times,  place  and  manner 
of  examining  candidates  for  admission,  and  for  regu- 
lating and  ascertaining  the  qualifications  of  persons  to 
become  members,  associates  or  apprentices  of  the  said 
Society  respectively:  And  whereas  by-laws  and  regu- 
lations were,  from  time  to  time,  made  for  the  purposes 
aforesaid;  and,  in  accordance  therewith  respectively, 
very  many  persons  were  admitted  as  and  at  the  time 
of  the  passing  of  the  Act  hereinafter  mentioned  were 
respectively  members,  associates  and  apprentices  or 
students  of  the  said  Pharmaceutical  Society  of  Great 
Britain:  And  whereas  an  Act  was  passed" &a  (15  &  16 
Vict  c.  56.,  "  For  regulating  the  qualifications  of  phar- 
maceutical chemists");  "and,  in  and  by  the  preamble  of 
the  said  Act,  it  is  (amongst  other  things)  recited  that 
it  is  expedient  to  prevent  incompetent  persons  from 
assuming  the  title  of,  or  pretending  to  be,  pharmaceutical 
chemists  or  pharmaceutists  in  Great  Britain,  or  members 
of  the  said  Pharmaceutical  Society,  and,  to  that  end,  it 
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is  desirable  that  all  persons,  before  assuming  such  title,        1855. 

should  be  duly  examined  as  to  their  skill  and  knowledge  The  qukbn 

by  competent  persons,   and  that  a  register  should  be  gp-jj^.^ 
kept  by  some   legally  authorized   officer  of  all  such     Phabma- 

r  *  °       J  CKUTICAX. 

persons ;  and  whereas,  by  the  first  section  of  the  said  Society. 
Act,  Our  said  charter  of  incorporation,  save  and  except 
such  parts  thereof  as  were  by  the  said  Act  altered, 
varied  or  repealed,  was  confirmed  and  declared  to  be  in  * 
full  force  and  virtue  (a);  and  whereas  it  was  enacted, 
by  the  4th  section  of  the  said  Act,  that  the  council  of 
the  said  Pharmaceutical  Society  should,  within  three 
calendar  months  after  the  passing  of  the  said  Act, 
appoint  a  fit  and  proper  person  as  a  registrar  under  the 
said  Act,  and  that  the  council  of  the  said  Society  should 
have  the  power  to  remove  the  said  registrar  or  any 
future  registrar"  (with  power  to  reappoint,  and  also  to 
appoint  other  officers,  with  salaries) ;  "  and,  by  the  5th 
section,  it  was  enacted  that  the  registrar,  to  be  appointed 
under  or  by  virtue  of  the  said  Act,  should,  from  time  to 
time,  make  out  and  maintain  a  complete  register  of  all 
persons  being  members  of  the  said  Society,  and  also  of 
all  persons  being  associates  and  apprentices  or  students, 
respectively,  according  to  the  terms  of  Our  said  charter 
of  incorporation,  and  should  keep  a  proper  index  of  the 
register,  and  all  such  other  registers  and  books  as  might 
be  required  by  the  council  of  the  said   Society  and 

(a)  Sect  2  enacts  that  tbe  council  of  the  Society  may  alter  and  amend 
the  by-laws,  made  in  pursuance  of  the  charter,  and  make  new  by-laws, 
such  "  as  they  shall  deem  proper  and  necessary  for  the  purposes  contem- 
plated by  the  charter  or  by  this  Act,"  to  be  approved  of  at  a  special  general 
meeting  of  the  members  and  by  one  of  the  Principal  Secretaries  of  State ; 
*'  provided  also,  that  the  existirfg  by-laws  of  the  said  Society  shall  continue 
in  force  until  the  neit  annual  meeting  of  the  said  Society  to  be  held  in 
the  month  of  May  1853.** 
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1855.  extend  the  operation  of  the  Act  as  much  as  possible 

The  Qufen  ky  offering  every  facility  for  the  admission  of  duly 

.'-  qualified  chemists  and  druggists  into  the  Society;  and 

Pharma-  resolutions  affirming  this  principle  have  been  unani- 

CEUTICAL  .  l  » 

Socikty.      mously  passed  at  several  meetings  of  their  members. 

The  circular,  after  further  general  remarks  as  to  the 

principles  and  proceedings  of  the   Society,  stated  as 

follows. 

**  Regulations  respecting  the  admission  of  members. 

M  All  persons  who  were  or  had  been  established  on  their  own  account  as 
chemists  and  druggists  at  or  prior  to  the  date  of  the  charter,  namely  the 
18th  February  1843,  are  eligible  for  election  by  the  council  on  production 
of  certificates  duly  filled  up,  and  signed  forms  of  which  may  be  obtained 
from  the  secretary. 

"  Terms  of  admission,"  &c. 

M  Chemists  and  druggists,  who  commenced  business  after  the  date  of  the 
charter,  and  prior  to  the  passing  of  the  Act  (June  30th  1852),  are  eligible 
under  the  following  by-laws." 

The  by-laws  of  November  1852  (ante,  p.  151),  were  then  set  out;  and 
reference  was  made  to  sect.  10  of  the  Act,  and  to  sect  1  of  the  by-laws 
ofl85Uante,p.  150). 

The  verdict  then  found  that  Murdoch  was  in  business 
on  his  own  account  as  a  chemist  and  druggist  before  the 
date  of  the  charter;  and  that  Abraham  and  Wright  were 
respectively  in  business  as  chemists  and  druggists  before 
the  passing  of  the  Act,  but  not  before  the  date  of  the 
charter. 

That  Murdoch,  Abraham  and  Wright  were  not,  nor 
was  any  of  them,  a  member,  associate,  apprentice  or 
student  of  The  Pharmaceutical  Society  of  Great  Britain, 
at  the  time  of  the  passing  of  the  Act. 

That  Murdoch  forwarded  to  the  council  a  certificate 
of  two  members,  to  the  effect  that  he  "  was  in  business 
on  his  own  account  prior  to  the  18tb  February  1843; 
and  that  he  is  duly  qualified  to  become  a  member  of  the 
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said  Society :"  which  certificate  was  approved  by  the        i£55. 

council:   and  thereupon  Murdoch,  was  elected  by  the  The  Qitrkh 

council  as  a  member,  and  registered  as  such  accordingly  £_;«;„.  of 

by  defendant.  Phaema- 

J  CEOTICAL 

That  Abraham  and  Wright  respectively,  before  1st  Society. 
May  1853,  forwarded  to  the  council  certificates  signed 
by  two  members,  and  countersigned  by  the  local 
secretary,  to  the  effect  that  each  of  them  "commenced 
business  on  his  own  account,  as  a  dispensing  chemist, 
before  the  passing  of  The  Pharmacy  Act,  June  30th, 
1852;  and  that  we  consider  him  duly  qualified  and  a 
desirable  person  for  admission  as  a  member  of  The 
Pharmaceutical  Society,"  which  certificates  were  ap- 
proved by  the  council:  and  the  names  of  Abraham  and 
Wright  were,  by  direction  of  the  council,  entered  by 
defendant  in  a  book  marked  £.,  being  a  "  Register  of 
chemists  and  druggists  certified  to  be  duly  qualified  for 
admission  as  members  of  the  Society  under  the  by-laws 
confirmed  30th  November  1852/* 

The  verdict  then  found  that,  previously  to  May  1853, 
the  council  made  by-laws,  which  were  confirmed  at  a 
Special  General  Meeting  of  the  Society  held  in  May 
1853,  and  approved.  Some  of  these  were  set  out:  the 
following  were  noticed  in  the  argument 

Section  L 
"  Qualification— admission  of  members— -subscriptions  and  fees. 

"  1.  Pharmaceutical  chemists  who  may  desire  to  become  members  and 
are  or  may  have  been  in  business  on  their  own  account,  or  who  are  super- 
intendents of  a  pharmaceutical  establishment,  on  production  of  certificates 
satisfactory  to  the  council  shall  be  eligible  to  be  elected  members  of  the 
Society. 

"2.  Chemists  and  druggists  who  commenced  business  on  their  own 
account  after  the  date  of  the  charter,  18th  Feb  1 1843,  and  prior  to  the 
passing  of  the  Act  15  &  16  Vic.  cap.  56,  30tb  June,  1852,  and  who  have 
been  registered  as  '  chemists  and  druggists,  certified  to  be  duly  qualified 
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1855  ***  a<mi'1"on  **  nemben  of  the  Society,'  shall  be  admitted  as  members  on 

payment  of  the  entrance  fee  and  the  subscription  for  the  current  year. 

The  Qosen     No  person  whose  name  is  not  included  in  the  said  register,  unless  an 

Recistrar  of     m***"*  coming  within  the  terms  and  meaning  of  the  next  following  by- 

pHAftMA-       law,  shall  after  the  annual  meeting  to  be  held  in  the  mouth  of  May,  1853, 

c*"™c*L       be  admitted  as  a  member  of  the  Society,  except  in  the  manner  provided  in 

the  10th  clause  of  the  Act. 

M  3.  Associates  of  the  Society,  admitted  as  such  prior  to  the  1st  day  of 
July,  1842,  shall  be  admitted  as  members  of  the  Society  on  the  production 
of  certificates  satisfactory  to  the  council." 

Sects.  X.  and  XL  regulated  the  examinations  and  the  registering  upon 


These  by-laws  were  approved  by  a  Principal  Secretary 
of  State,  who  certified  to  that  effect :  whereupon  Abraham 
and  Wright  were  respectively  elected  members  of  the 
Society,  and  registered  as  such  in  a  register  made  and 
maintained  by  defendant. 

Defendant,  on  or  about  9th  November  1853,  after  the 
passing  of  the  Act,  and  before  the  date  and  issuing  of 
the  writ,  made  out  a  new  register  marked  R,  having  on 
the  cover  thereof  the  words  "  Pharmaceutical  chemists, 
assistants,  and  apprentices  or  students,"  in  which  he 
entered  the  names  of  all  persons  who  then  were  members 
of  the  Society,  including  those  who  had  been  elected  as 
last  aforesaid,  and  also  the  names  of  all  persons  who  had 
been  examined  and  whose  names  were  entered  in  a 
register,  also  kept  and  maintained  by  him  the  defendant, 
and  hereinafter  more  particularly  referred  to,  of  all 
persons  obtaining  certificates  of  qualification  from  the 
examiners  appointed  under  the  Act;  and  in  which 
register,  marked  F.,  he  also  entered  the  names  of  all 
persons  entitled  to  be  registered  as  assistants  and  ap- 
prentices or  students.  And  defendant  has  since  made 
out  and  maintained  a  register,  similar  in  all  respects,  for 
the  year  1854,  and  has  also  kept  and  maintained  the 
other  registers  hereinbefore  mentioned  and  referred  to. 
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In  the  register  marked  F.,  and  in  the  corresponding        1855. 
register  for   the  year   1854,   the   names  of  Murdoch,    The  Qukkn 
Abraham  and  Wright,  respectively,  are  entered,  accord-    fkgutrar  ^ 
ing  to  their  alphabetical  position,  in  the  list  of  pharma-     critical 
ceutical  chemists:  and  Murdoch,  Abraham  and  Wright      Society. 
were,  at  the  time  of  the  writ  and  return,  and  are  now, 
registered  therein  as  pharmaceutical  chemists  in  Great 
Britain. 

Defendant,  on  being  applied  to,  certified,  as  to  each, 
that  the  name  appeared  "  in  the  register  of  pharma- 
ceutical chemists." 

If  an  application  were  made  to  defendant,  in  the 
course  of  the  year  1854,  in  the  manner  prescribed  by 
the  7th  section  of  the  Act,  as  to  whether  the  name  of 
Murdoch,  Abraham  or  Wright,  as  the  case  might  be, 
appears  on  the  register  of  pharmaceutical  chemists,  he 
would,  after  referring  to  the  said  register  of  1854  for 
information  thereon,  certify  that  such  name  did  appear 
therein,  in  a  form  similar  to  that  above  set  forth. 

Defendant  has  also  made  and  maintained  a  register 
marked  C,  entituled  "  certificates  of  examinations,"  in 
which  are  entered  the  names  of  all  persons  who,  since 
the  passing  of  the  Act,  have  passed  the  examination  of 
the  Board  of  Examiners.  And  it  is  the  practice  of 
defendant  to  enter  therein  the  name  of  any  person  who 
may  have  passed  such  examination,  on  such  person 
applying  to  him  and  presenting  a  certificate  (in  the 
form  set  out  in  the  verdict). 

The  names  of  Murdoch,  Abraham  and  Wright  are  not 
entered  in  the  book  marked  C,  nor  have  they,  nor  has 
any  of  them,  at  any  time  passed  any  examination  before 
examiners  appointed  in  pursuance  of  the  Act  or  by  the 
Society. 
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There  are  upwards  of  600  persons  in  the  same  situa- 
tion, and  admitted  and  registered  as  pharmaceutical 
chemists  in  Great  Britain,  under  the  same  cicumstances 
as  Abraham  and  Wright;  and  nearly  300  persons  in 
the  same  situation,  and  admitted  and  registered  as 
pharmaceutical  chemists  in  Great  Britain,  under  the 
same  circumstances  as  Murdoch. 

The  practice  of  the  defendant,  as  such  registrar,  in 
making  the  register  of  members  of  The  Pharmaceutical 
Society,  is  to  enter  therein  the  names  of  those  persons 
who  appear  upon  the  minutes  of  the  proceedings  of  the 
council  of  the  Society  as  having  been  elected  members 
of  the  Society,  upon  payment  by  such  persons  respec- 
tively of  their  respective  admission  fees,  and  without 
further  inquiry. 

The  verdict  then  left  the  determination  of  the  issue 
to  the  Court 

The  case  was  argued,  in  last  Michaelmas  Term  (a), 
by  Sir  F.  Kelly  for  the  Crown,  and  BramweU  for  the 
defendant. 

Cur.  adv.  vult. 


Lord  Campbell  C.  J.,  in  Hilary  Term  {January  26th), 
1855,  delivered  the  judgment  of  the  Court. 

The  question  raised  by  the  special  verdict  is,  Whether 
the  registrar  did  his  duty  in  placing  on  the  register  of 
pharmaceutical  chemists,  made  in  November  1853,  the 


(a)  November  22d,  1854.  Before  Lord  Campbell  C.  J.,  Wightman  and 
Erh  Js. 

The  discussion  having  turned  entirely  on  the  comparison  of  the  charter, 
the  section*  of  the  statute,  and  the  by-laws,  which  sufficiently  appear  from 
the  extracts  given  in  the  text  from  the  record,  it  is  considered  that  the 
judgments  in  the  two  Courts  will  sufficiently  indicate  the  course  of  the 
argument 
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names  of  William   Murdoch  and  John  Abraham:  the        1855. 

name  of  John  Wright  is  also  mentioned  on  the  record ;    The  queen 

but,  as  his  title  to  be  registered  is  the  same  as  that  of   ReRia\'rar  of 

John  Abraham,  he  need  not  be  further  noticed.  Pharma- 

ceutical 
It  is  found  that  neither  Murdoch  nor  Abraliam  were      Society. 

members  of  The  Pharmaceutical  Society  on  the  30th 
June  1852,  when  the  Act  of  15  &  16  Vict  c.  56. passed; 
nor  had  either  of  them  been  examined  under  that  Act : 
but  each  was  in  business,  on  his  own  account,  as  a 
chemist;  Murdoch  before  the  18th  February  1843,  the 
date  of  the  charter  of  incorporation,  and  Abraham  before 
30th  June  1852,  the  date  of  the  passing  of  the  Act 
above  mentioned.  Each  had  obtained  a  certificate  of 
this  fact,  and  of  being  qualified  for  admission  as  a 
member  of  The  Pharmaceutical  Society.  Thereupon 
Murdoch's  certificate  was  approved  by  the  council ;  and 
he  was  elected  a  member  of  the  Society :  and  Abraham, 
having  been  registered  as  certified  to  be  qualified  for 
admission  according  to  certain  by-laws  made  in  No- 
vember 1852,  was  afterwards  elected  a  member  of  The 
Pharmaceutical  Society  under  by-laws  made  in  May 
1853.  Both  names  were  afterwards  placed  on  the 
register  of  phamaceutical  chemists  of  November  1853 
above  mentioned:  each  was  registered  on  the  ground 
that  he  was  a  member  of  the  Society.  The  title  of  each 
to  be  a  member  is  derived  in  part  from  the  charter,  and 
in  part  from  the  by-laws :  and  the  matter  to  be  decided 
is,  Whether  the  title  of  each  was  valid. 

By  the  charter,  the  Society  consisted  of  members  of 
four  classes :  1st,  those  who  were  chemists  on  their  own 
account  at  the  date  of  the  charter;  2dly,  those  who 
should  have  been  examined  as  the  council  should  have 
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1P55        deemed  proper;    3dly,  those  who  should  have  been 

~Th  Queen    cert^e^  to  be  duly  qualified  for  admission ;  and,  4thly, 

_    .*•      m    those  who  should  be  elected  as  superintendents  bv  the 

Registrar  of  #  r 

Phahma-     council. 

CEIT1CAL  1-1  •  v 

Society.  Murdoch,  claimed  to  be  in  the  first  class,  that  is,  a 

chemist  on  his  own  account,  at  the  date  of  the  charter. 
Abraham  claimed  to  be  in  the  third  class,  that  is,  to 
have  been  certified  to  be  duly  qualified  for  admission. 
And,  as  the  charter  is  declared  by  the  first  section  of 
the  Act  to  be  in  full  force  except  such  parts  as  are 
varied  or  repealed  thereby,  and  as  the  provisions  of  the 
charter  relating  to  these  two  classes  of  members  are  not 
varied  or  repealed  by  the  Act,  that  part  of  the  title  of 
each  claimant  which  depends  on  the  charter  is  made 
good. 

The  Legislature  intended  an  examination  to  be  in 
general  the  condition  on  which  members  were  to  be 
elected.  But  some  other  classes  had  been  made  admis- 
sible by  the  charter,  to  prevent  the  displacement  of 
existing  interests;  and  the  admissibility  of  the  same 
classes  was  continued  by  the  Act  on  the  same  principle, 
leaving  the  extent  to  which  it  should  be  carried  to 
be  regulated  by  by-laws  to  be  made  under  proper 
precautions. 

The  remainder  of  the  title  of  each  of  these  claimants 
depended  upon  the  by-laws:  Murdoch  claiming  under 
the  by-laws  made  under  the  charter  before  the  statute, 
and  Abraham  claiming  under  by-laws  made  after  the 
statute. 

The  by-laws  under  which  Murdoch  claims  are  clear 
from  any  doubt:  they  were  valid  according  to  the 
charter;  and  their  validity  was  expressly  continued  by 
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the  2d  section  of  the  Act:  and  tinder  them  Murdoch 
was  admitted  a  member :  therefore  his  registration  was 
right 

The  by-laws  under  which  Abraham  was  admitted  as 
a  person  rertified  to  be  duly  qualified  for  admission 
were  made  after  the  passing  of  the  Act,  that  is,  in 
November  1852  and  May  1853  :  and  their  validity 
depends  upon  sect  2  of  the  Act,  empowering  the 
council  of  the  Society  to  alter  the  by-laws  of  the  So- 
ciety made  under  the  charter,  and  to  make  new  by-laws 
for  the  purposes  contemplated  by  the  charter  or  the 
Act,  subject  to  a  proviso  that  the  new  by-laws  and  the 
altered  by-laws  should  be  confirmed  by  a  special  general 
meeting  and  a  Secretary  of  State,  and  subject  also  to  a 
proviso  that  the  existing  by-laws  should  continue  in 
force  until  the  annual  meeting  in  May  1853. 

As  the  by-laws  under  which  Abraham  claims  were 
new  by-laws,  and  not  alterations  of  the  existing  by-laws, 
and  as  they  are  found  to  have  been  duly  made  and 
confirmed,  we  think  that  they  were  valid  under  the 
power  granted  by  the  Act,  and  were  not  restricted  by 
the  proviso  continuing  the  existing  by-laws  till  the 
annual  meeting  in  1853.  Under  them,  Abraham  is 
found  to  have  been  duly  admitted :  thus  he  also  became 
a  member  of  the  Society ;  and,  if  a  member,  therefore 
entitled  to  be  registered.  For  the  Act  makes  no  dis- 
tinction between  different  classes  of  members  in  respect 
of  registration ;  the  registrar  being  bound  by  6ect.  5 
from  time  to  time  to  make  a  complete  register  of  all 
persons  being  members  of  the  Society,  that  is,  members 
at  the  time  the  register  is  made. 

The  meaning  of  the  term  "pharmaceutical  chemist* 
was  the  subject  of  some  discussion ;  and  the  Act  does 
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[helart  term.] 

not  give  any  definition  of  it  The  6th  section  implies 
that  "pharmaceutical"  chemist  is  the  generic  term 
under  which  "  member  of  the  Society "  is  comprised  as 
a  species.  The  10th  section  implies  that  a  person  who 
has  passed  his  examination  without  being  elected  a 
member  is  another  species.  And  these  two  species  or 
classes  are  expressly  declared  by  the  Act  to  be  entitled 
to  be  on  the  register  of  pharmaceutical  chemists,  any 
person  not  on  that  register  being  prohibited  by  the  Act 
from  using  the  title  either  of  pharmaceutical  chemist  or 
member  of  the  Society.  To  this  extent  the  statute  is 
clear:  and  this  is  sufficient  for  the  decision  of  the 
present  case. 

For  these  reasons,  we  think  that  the  registrar  is 
shewn  by  the  verdict  to  have  done  his  duty,  and  that 
the  judgment  must  be  for  the  defendant. 

Judgment  for  defendant 


Tkvr§dagt 
Map  Slit. 


IN  THE  EXCHEQUER  CHAMBER. 

TERROR  having  been  assigned,  the  case  was  argued 
in  this  Term  {May  26th,  May  29th  and  this  day), 
by  Sir  F.  Kelly  for  the  Crown,  and  Bramwell  for  the 
defendant  (a). 

Jkrvis  C.  J.  I  am  of  opinion  that  the  judgment 
ought  to  be  affirmed. 

I  have  entertained  considerable  doubts  whether  the 
writ  was  directed  to  the  proper  person :  and,  if  I  had 


(a)  8ee  ante,  p.  156,  note  (a). 
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not  come  to  the  conclusion  that  the  Court  below  was        \S55. 

right  in  its  judgment,  I  should  have  had  to  enter  upon  The  Queen 

that  question,  which  I  now  do  not ;  for,  though  I  have  Rc_J^,.  ^ 
doubted  a  ffood  deal  as   to  the  construction  of  this     Phakma- 

c  CBUT1CAL 

confused  and  inartificially  drawn  Act,  I  think  that  the  Society. 
special  verdict  is  a  verdict  for  the  defendant  In  this 
result  all  of  us  agree;  but  the  reasons  which  I  am 
about  to  give  must  be  understood  to  be  mine  alone.  In 
reading  this  Act,  the  preamble  would  lead  one  to 
expect  to  find  an  enactment  rendering  some  qualifica- 
tion necessary  for  members  of  the  Society :  but  I  find 
no  such  qualification  in  the  Act;  and,  not  only  is  no 
such  qualification  enacted,  but  by  sect  1  the  charter  of 
incorporation  is  confirmed  save  as  altered,  varied  or 
repealed  by  the  Act  The  charter  imposed  no  qualifi- 
cation on  members;  it  is  not  altered,  varied  or  repealed 
in  this  respect;  and  therefore  it  is  confirmed.  But  then 
arises  the  question,  if  a  person  without  qualification  is 
a  member,  is  he  to  be  on  the  register?  I  look  at  the 
preamble  and  the  Act;  and  I  come  to  the  conclusion 
that  the  object  of  the  Legislature  was  to  offer  to  the 
public  a  free  examination,  and  to  permit  all  persons 
who  avail  themselves  of  that  offer  to  use  the  name 
u  pharmaceutists."  For  this  purpose,  by  sect  4,  a 
registrar  is  to  be  appointed ;  and,  by  sect  5,  he  is  to 
keep  a  complete  register  "of  all  persons  being  members 
of  the  said  Society,  and  also  of  all  persons  being  asso- 
ciates and  apprentices  or  students  respectively,  according 
to  the  terms  of  the  charter  of  incorporation,9'  and  further 
registers,  if  required.  The  charter  of  incorporation 
made  no  provision  for  a  register ;  the  Act  does ;  and  it 
is  to  be  a  register  of  the  members  of  the  Society 
according  to  the  charter  of  incorporation.  Sect  6  says 
VOL.  T.  m  i.  &  b. 
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1855.  that  all  persons  being  at  the  time  of  the  passing  of  the 
The  Queen"  *^c*  menil)er8  &c-  shall  be  registered  as  pharmaceutical 
chemists.  Sect.  10  has  been  misplaced;  it  ought  to 
have  followed  sect.  6.  It  enacts,  in  addition  to  sect  6, 
that  every  person  who  shall  have  been  examined,  and 
shall  have  obtained  a  certificate  of  qualification,  shall  be 
entitled  to  be  registered.  But  then  it  adds  the  words 
which  have  occasioned  the  difficulty:  "and  every  such 
person  duly  registered  as  a  pharmaceutical  chemist  shall 
be  eligible  to  be  elected  as  a  member  of  the  said  Society." 
It  is  said  that  this  shews  an  intention  that,  if  elected  in 
future,  he  shall  not  be  registered  unless  he  has  obtained 
the  certificate  of  qualiBcation  :  but  it  is  not  so  enacted. 
Sect.  7  entitles  any  one  to  require  the  registrar  to 
certify  under  his  hand  whether  or  not  any  person 
appears  in  the  register,  or  is  a  member  of  The  Pharma- 
ceutical Society  or  not :  not,  it  is  to  be  observed,  whether 
he  is  a  member  registered  as  such,  but  whether  he  is  a 
member,  or  in  the  register;  and  the  certificate  is  made 
evidence.  All  this  is  with  a  view  to  assist  the  working 
of  sect.  12,  which  enacts  that  "  it  shall  not  be  lawful 
for  any  person,  not  being  duly  registered  as  a  pharma- 
ceutical chemist  according  to  the  provisions  of  this  Act, 
to  assume  or  use  the  title  of  pharmaceutical  chemist  or 
pharmaceutist  in  any  part  of  Great  Britain,  or  to  assume, 
use,  or  exhibit  any  name,  title  or  sign  implying  that  he 
is  registered  under  this  Act  or  that  he  is  a  member  of 
the  said  Society."  The  argument  for  the  prosecution, 
if  well  founded,  leads  to  this  result,  that  the  legislature 
have  enacted  that  a  man  who  really  is  a  member  of  the 
Society,  and  has  been  duly  elected  under  the  terms  of 
its  charter,  shall  not  say  that  he  is  one  unless  he  further 
submits  to  be  examined.     And  this  is  to  be  done  by 
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implication,  when  sect.  5,  in  its  natural  meaning,  requires 
the  register  to  be  of  all  members.  I  think  it  is  too 
much  to  ask  us  to  put  a  forced  construction  on  the  Act 
for  the  purpose  of  depriving  the  subject,  by  implication, 
of  his  natural  right  to  tell  the  truth  of  himself. 
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Pollock  C.  B.  I  am  of  the  same  opinion.  The 
writ  commands  the  defendant  to  make  and  maintain 
a  register  according  to  the  Act ;  and  the  suggestion  is 
that  he  has  not  done  so,  because  he  has  put  certain 
names  on  the  register.  And  the  practical  question  is, 
Whether  those  names  should  remain.  The  point  made 
is  that,  by  the  construction  of  the  Act,  all  means  for 
supplying  the  Society  with  fresh  members  are  prohibited, 
except  from  those  declared  eligible  on  examination.  I 
cannot  adopt  that  construction,  for  this  reason. 

The  preamble  of  the  Act  recites  the  charter  of  in- 
corporation, by  which  four  classes  of  persons  might 
become  members  of  the  Society :  chemists  and  druggists 
established  on  their  own  account  at  the  date  of  the 
charter ;  persons  examined  as  the  council  should  deem 
proper;  persons  certified  to  be  duly  qualified;  and 
persons  elected  as  superintendents.  The  Act  confirms 
the  charter,  save  as  varied  by  the  Act :  and,  as  these 
provisions  above  recited  are  not  in  express  terms  varied, 
I  hold  them  confirmed.  The  judgment  of  the  Court 
below  sufficiently  shews  that,  if  those  provisions  are  still 
in  force,  the  persons  objected  to  were  members  of  the 
Society.  It  is  said  there  should  be  two  registers,  one  of 
examined  members  and  the  other  of  such  members  as 
these.  I  see  nothing  in  the  Act,  either  to  require  or 
prohibit  the  use  of  two  registers.  They  may  use  one,  if 
it  is  convenient :  I  see  no  objection  to  the  use  of  two. 

m  2 
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185.5.  Alderson  B.     Sect  5  says  that  the  register  shall 

The  Queen  ^rom  t*me  to  tline  consist  of  "all  persons  being  members 
of  the  said  Society ;"  sect.  12,  that  no  person  shall  call 
himself  a  member  of  the  Society  unless  he  is  registered. 
Now,  if  a  person  may  be  a  member  without  being  on 
the  registry,  this  absurdity  follows:  that  the  Legislature 
have  imposed  a  penalty  on  members  if  they  say  they 
are  so.  The  argument  for  the  prosecution  is  that,  to 
get  rid  of  that  absurdity,  you  must  alter  the  charter : 
but  that  is  getting  rid  of  it  at  the  expence  of  what  I 
think  the  main  object  of  the  Act,  viz.  to  confirm  the 
charter  where  not  varied.  The  other  mode  of  con- 
struction is,  to  say  that  there  shall  be  one  register  of 
persons  examined  and  so  eligible  to  be  members  of  the 
Society,  and  another  of  members  of  the  Society  not 
examined  at  alL  That  may  be  an  absurd  arrangement : 
but  it  is  less  absurd  than  the  other. 


Mauls  J.  The  grounds  of  my  opinion  are  that  a 
charter  was  granted  in  1843,  incorporating  a  society  for 
a  purpose  supposed  to  be  beneficial,  putting  in  the 
grantees  considerable  trust,  and  giving  power  from  time 
to  time  to  elect  fresh  members  on  certain  terms.  That 
power  of  election  was  one  of  the  principal  franchises 
conferred  by  the  charter.  Nine  years  later  an  Act  is 
passed,  the  main  object  of  which  appears  to  have  been 
to  prohibit  persons  calling  themselves  members  of  the 
Society  when  they  were  not,  or  calling  themselves 
pharmaceutists  when  they  were  not.  But  there  is  no 
suggestion  in  the  Act  that  the  Society  had  in  any  way 
misconducted  itself  in  the  election  of  their  members,  or 
had  shewn  themselves  any  way  unworthy  of  the  power 
of  election  which  was  one  of  their  most  important  fran* 
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chises.  Nor  is  there  a  single  word  in  the  Act  to  take 
awaj  that  franchise  which  it  most  undoubtedly  pos- 
sessed. We  are  therefore  asked  to  construe  the  Act  as 
by  implication  taking  away  this  franchise,  without  an 
enacting  word  to  do  so.  The  grand  argument  for  this 
is  that  various  provisions  in  the  Act  for  a  register  are 
not  congruous  with  the  existence  of  such  a  franchise. 
But,  if  that  were  so,  I  do  not  think  that,  if  clauses  as  to 
details  of  registration  or  the  like  in  an  Act  are  incon- 
gruous with  the  existence  of  powers,  you  are  entitled 
to  consider  those  powers  taken  away  without  apt  words 
to  do  sa  The  proper  rule  of  construction  is  to  read 
those  clauses  as  to  details  as  subordinate  to  the  predo- 
minant provisions  in  the  Act,  which  in  the  present  case 
are  those  conferring  the  charter.  I  do  not  say  that  the 
registration  clauses  are  incongruous  with  that  object :  I 
am  disposed  to  think  that  you  may  make  the  whole  of 
the  language  of  all  the  clauses  consistent  with  the 
goodness  of  this  register.  But,  if  the  clauses  as  to  the 
details  are  inconsistent  with  the  confirmation  of  the 
charter,  they  must,  I  think,  be  construed  as  directory 
only.  On  that  ground  I  think  the  judgment  should  be 
affirmed. 


1355. 

Tbe  Queen 
v. 
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Society. 


Crbsswell  J.,  Plait  B.,  Martin  B.  and  Crowoeb  J. 
concurred. 

Judgment  affirmed. 
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Thurtrfay, 
May  3 1  St. 


Bridget  Ann  Papendick  against  William 
Bridgwater. 


Plaintiff 
claimed  a 
right  of  com- 
mon  by  pro- 
scription, in 
respect  of  a 
que  estate  in 
land,  and  also 
by  thirty  and 
sixty  years' 
enjoyment  by 
the  occupiers 
of  the  land. 
Defendant 
offered  evi- 
dence that 
A.%  now  de- 
ceased, while 
tenant  of  the 
land  for  years, 
had  declared 
that  he  had 
no  such  right 
in  respect  of 
the  laud. 
Held:   that 
the  declaration 
was  not  ad- 
missible in 
evidence,  inas- 
much as  it  was 
in  derogation 
of  the  title  of 
the  rever- 


HPHE  declaration  alleged  that  defendant  chased  and 
harried  the  sheep  of  plaintiff,  then  depasturing  and 
being  in  and  upon  a  certain  waste  or  common,  called 
The  Lower  Grot,  in  the  parish  of  Glasbury,  in  the 
county  of  Brecknock,  and  drove  the  sheep  off  the  waste 
or  common. 

Defendant,  in  the  1st  plea,  set  up  a  right  of  common 
in  the  locus  in  quo,  at  specified  times  of  the  year,  for 
sheep  levant  and  couchant  upon  certain  lands,  by  virtue 
of  enjoyment  by  the  occupiers  thereof  for  thirty  years ; 
in  the  2nd  plea,  a  similar  right  for  sixty  years;  and, 
in  the  3d  plea,  a  right  by  prescription  for  time  imme- 
morial in  a  que  estate  in  lands  whereof  defendant  was 
tenant  for  life:  and  in  each  plea  he  justified  driving 
the  sheep  as  being,  within  the  specified  times,  in  the 
locus  in  quo,  depasturing  the  grass  and  doing  damage, 
so  that  defendant  could  not  enjoy  the  common  in  so 
ample  a  manner  as  he  ought. 

Replication :  I,  2  and  3,  traversing  the  rights  set  up 
by  the  1st,  2nd  and  3rd  pleas  respectively. 

4.  That  plaintiff  was  seized  in  her  demesne  as  of  fee 
of  a  messuage  and  lands:  and  she  prescribed  for  a  right 
of  common  for  time  immemorial,  in  a  que  estate,  for 
sheep  levant  and  couchant  during  the  same  specified 
times  of  the  year,  and  alleged  that  the  sheep  were, 
within  the  same  time,  levant  and  couchant,  and  were 
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lawfully  put  in  the  locus  in  quo  in  exercise  of  ber  right        1855. 
of  common,  till  defendant  committed  the  trespasses.  PapknduiT 

5.  A  right  of  common  in  respect  of  occupation  of  beido^atk1# 
certain  messuage  and  lands,  and  enjoyment  of  the  right 

by  the  occupiers  for  sixty  years;  and  allegations  cor- 
responding to  those  of  the  4th  replication,  mutatis 
mutandis. 

6.  Like  the  5th,  but  stating  the  enjoyment  for  thirty 
years. 

Defendant  joined  issue  on  the  1st,  2nd  and  3rd  repli- 
cations, and  took  issue  on  the  rights  alleged  in  the  4th, 
5th  and  6th.  replications. 

Pursuant  to  a  Judge's  order,  the  plaintiff  delivered 
a  particular,  stating  that  the  messuage  and  lands,  in 
respect  of  which  she  claimed  right  of  common,  "consist 
of  a  farm  house,  buildings,  and  94  acres  of  land,  or 
thereabouts,  of  which  the  plaintiff  is  the  owner  and 
occupier,  situate  in  and  near  the  village  of  Glashury  in 
the  parish  of  Glashury 9  and  called  GUubury  Farm/9 

On  the  trial,  before  Crompton  J.,  at  the  last  Breck- 
nockshire Assizes,  the  defendant  (by  consent)  began,  and 
offered  evidence  to  support  the  right  of  common  alleged 
by  himself,  and  to  impugn  that  alleged  by  plaintiff. 
Among  others  he  called  a  witness  named  William  Saun- 
ders, who  stated  that  he  remembered  Glashury  Farm 
being  in  the  occupation  of  one  Clement  Probert,  and  that 
he  himself  had  driven  Prober?*  sheep  off  the  locus  in 
quo;  and  that,  at  a  subsequent  time,  in  a  conversation 
which  took  place  between  him  and  Probert  with  reference 
to  that  previous  driving  off,  Probert%  while  tenant,  had 
made  certain  declarations  as  to  his  having  or  not  having 
the  right  of  common  in  respect  of  Glashury  Farm.  The 
counsel  for  the  plaintiff  objected  to  the  admission  of  these 
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1855.  declarations,  and  put  in  a  lease  for  years  of  Gla&ury 
Paprndick  Farm  to  Probert,  which  expired  in  1802 :  and  it  was 
Bridgwater.  Emitted  *at  Robert  continued  to  be  tenant  from  year 
to  year  till  1816.  Prober*  had  died  before  the  trial  It 
did  not  distinctly  appear  at  what  time  the  declarations 
were  made ;  but  it  seemed  probable  that  this  took  place 
about  1802.  The  learned  Judge  rejected  the  evidence. 
At  a  later  part  of  the  trial  it  appeared  that  in  1802 
Probert  became  tenant  also  of  a  farm  called  Skynlass, 
and  that  the  occupiers  of  this  latter  farm  also  claimed 
common  in  the  locus  in  quo.  At  the  time  of  the  alleged 
trespass  the  plaintiff  was  in  possession  of  Glasbury  Farm, 
the  fee  having  also  devolved  on  her. 

Verdict  for  the  defendant  on  the  first  three  issues, 
and  for  the  plaintiff  on  the  last  three. 

In  last  Term  H.  S.  Giffard,  for  the  defendant,  ob- 
tained a  rule  Nisi  for  a  new  trial,  "  on  the  ground  that 
the  statements  of  Clement  Probert  against  his  interest, 
he  being  dead  at  the  time  of  the  trial,  were  rejected  by 
the  learned  Judge.9* 

Evans  and  Davison  now  shewed  cause.  The  declara- 
tions were  not  offered  as  accompanying  an  act,  but  on 
the  ground  that  they  were  the  declarations  of  a  deceased 
person,  which  declarations  would,  it  was  supposed, 
amount  to  an  admission  that  he  was  not  entitled  to 
common  in  respect  of  the  farm  which  he  occupied, 
and  would  thus  be  against  his  interest  at  the  time 
of  the  declarations  made.  But  the  declaration  of  a 
tenant  from  year  to  year  in  derogation  of  the  right  of 
the  reversioner  cannot  be  admitted.  It  was  intimated 
by  Bottand  B.  in  Chambers  v.   Bernasconi  (a),  and  by 

(«)   1  C.&  /.  451. 
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LittledafaJ.  in  Doe  dem.  Gallop  v.  Votcles(a),  that  the  1855. 
cases  sanctioning  the  admission  of  the  declarations  of  pApendick 
deceased  persons  had  gone  at  least  far  enough.  Alder-  BaiDawATaa. 
son  J.  made  a  similar  remark  in  Stephen  v.  Gwenap  (ft) 
as  to  entries  by  a  living  witness.  In  Scholes  v.  Chad" 
wick  (c),  where  the  question  was  whether  the  plaintiff 
had  an  easement  in  the  land  of  the  defendant,  evidence 
was  offered,  in  support  of  the  plaintiff's  case,  of  declara- 
tions made  by  a  former  occupier  of  defendant's  land :  it 
was  objected  that  the  declarations  of  such  occupier  were 
not  admissible  against  the  reversioner ;  and  CressweU  J. 
rejected  the  evidence.  That  case  differs  from  the  pre- 
sent only  in  the  circumstance  that  the  declarations  were 
by  the  occupier  of  the  servient  tenement,  and  offered  in 
support  of  the  easement ;  here,  they  are  by  the  occupier 
of  the  dominant  tenement,  and  are  offered  against  it 
[Crompton  J.  It  does  not  appear,  from  the  report  of  that 
case,  that  the  occupier  was  dead.]  It  is  not  so  stated : 
but  that  must  have  been  the  fact  Walker  v.  Broadstock(d) 
may  be  cited  on  the  other  side.  There,  in  answer  to  a 
claim  of  common  pur  cause  de  vicinage,  by  prescription, 
as  appurtenant  to  a  messuage,  evidence  was  admitted, 
at  Nisi  priils,  by  Thomson  B.,  that  a  former  occupier  of 
the  messuage,  still  living,  had,  while  he  was  such  occupier, 
declared  his  opinion  that  there  was  no  such  right ;  and 
this,  it  is  said,  was  on  the  ground  that  it  was  evidence 
of  an  opinion  though  not  of  a  fact,  and,  also,  that  the 
declarations  of  occupiers  are  evidence  against  their  own 
rights.  The  authority  of  the  report  is  questionable: 
the  reporter  appears  not  to  have  beard  the  case,  but 
to  have  been  furnished  with  a  note  of  it  by  the  late 

(a)  1  Moo.  fr  R.  261.  (6)  I  Moo.  £  R.  121. 

(c)  2  Moo.  $•  R.  507.  (d)  1  Esp.  458. 
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1855.  Mr.  Jervis.  At  any  rate  the  case  cannot  be  supported,  4*  ^ 
Pafendick  unless  on  the  supposition  that  the  occupier,  whose  de-^r/' 
Bridgwater.  danition  was  admitted,  had  the  same  title  as  the  party,- /  $?* 
in  the  suit  against  whom  the  evidence  was  given. 
[Crampton  J.  My  attention  at  the  trial  was  directed, 
not  so  much  to  the  point  that  the  declaration  was  by  a 
deceased  person,  and  against  his  interest,  as  to  the  Jact 
that  the  declaration  was  by  an  occupier  of  tbe-s&rae  land. 
Coleridge  J.  referred  to  Woolway  v.  Rawe  (a).]  There  the 
declaration  which  was  admitted  was  made  by  a  party 
(still  living)  who  had,  at  the  time  of  the  declaration,  the 
same  interest  in  the  land  as  the  plaintiff,  against  whom 
the  evidence  was  given,  had  at  the  time  of  the  trial. 
The  objection  to  the  evidence  in  the  present  case  is 
that  the  interests  are  not  the  same.  Regina  v.  Bliss  (6) 
is  strongly  in  point  for  the  plaintiff.  The  question  there 
was,  whether  a  given  road  was  public  or  private:  to 
shew  that  it  was  public,  evidence  was  given  that  a  former 
occupier,  since  deceased,  of  a  meadow  over  which  the 
way  now  ran  had  planted  a  willow,  saying,  at  the  time, 
that  he  planted  it  to  shew  where  the  boundary  of  the 
road  had  been  when  he  was  a  boy.  The  evidence  was 
admitted  at  Nisi  prills;  and  afterwards,  in  banc,  the 
admissibility  was  defended  on  three  grounds :  first,  that 
it  was  the  declaration  of  a  party  against  his  own  inte- 
rest; secondly,  that  it  was  a  declaration  accompanying 
an  act ;  thirdly,  that  it  was  evidence  of  reputation :  but 
,  this  Court  held  that  it  was  not  admissible  on  any  of 
these  grounds ;  and,  as  to  the  first,  it  was  said  that  to 
allow  it  on  this  ground  would  be  to  overtufti  Daniel  v. 
North  (c),  Wood  v.  Veal  (d),  and  other  authorities  which 

(«)  1  A.  &  E.  114.  (6)  7  A.  fr  E.  560. 

(c)  11  East,  372.  (d)  5  £.  *  Aid.  454. 
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shewed  that  a  tenant  could  not,  by  his  mere  admission, 
bind  hie  landlord.  The  two  cases  last  named  relate, 
indeed,  to  acts,  and  not  to  declarations:  but  the  objec- 
tion is  at  any  rate  not  less  strong  to  declarations  than  to 
acta  Dames  v.  Pierce  (a),  which  was  cited  at  the  trial 
for  the  defendant,  seems  to  have  been  misunderstood. 
The  decision  shews  only  that  the  declaration  of  a  party 
who  is  in  possession,  and  so  has  prima  facie  a  fee, 
admitting  that  he  paid  rent,  and  therefore  had  no  fee, 
is  admissible  to  shew  the  fact  of  the  payment  of  rent. 
In  1  Phillipps  if  Arnold  on  Evidence,  p.  264.  (ed.  1852) 
it  is  said:  "There  is  another  important  distinction  to  be 
borne  in  mind  between  those  declaration  which  cut 
down  the  title  of  the  declarant,  as  in  the  instance  of  a 
party  in  possession  stating  that  he  occupied  as  tenant, 
and  those  which  would  tend  merely  to  encumber  the 
estate,  such  as  the  declaration  of  an  occupier  that  the 
land  was  subject  to  a  particular  easement.  In  the  latter 
case,  the  declaration  would  not  be  evidence  against  the 
owner;  upon  the  same  principle  that  the  acquiescence 
of  a  tenant  in  an  easement  enjoyed  by  another  party, 
without  the  knowledge  of  the  landlord,  would  not  be 
evidence  against  the  latter;  and  it  might  be,  that  the 
particular  easement  would  be  beneficial  to  the  occupier 
during  his  term,  as  in  the  case  of  a  disputed  right  of 
way,  if  the  tenant  kept  a  public  house  to  which  it  led." 
In  Tickle  v.  Brown  (&),  to  meet  a  claim  of  forty  yean?' 
user  of  a  way  over  land,  under  stat.  2  &  3  W.  4.  c.  71. 
*.  2.,  evidence  was  offered  of  declarations,  made  by 
occupiers  of  the  land,  that  they  were  not  entitled  to  use 
the  way  except  by  permission :  the  evidence  was  rejected 
at  Nisi  prius ;  and  this  Court  refused  to  grant  a  rule 
Nisi   for  a  new  trial  on   the  grimnd  of  the  rejection. 

(a)  2  T.  R.  53.  (b)  \  A.%  E.  369.    See  p.  373. 
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1855.  The  case  was  afterwards  argued  in  this  Court  on  another 
Papkndick  P°,nt :  but  Patteson  J.  said  (a),  in  the  course  of  the 
Bwdowatke.  alTKument:  "Before  the  statute,  the  acts  of  tenants 
might  be  evidence  against  the  reversioners,  yet  their 
naked  declarations  were  not  so."  Indeed  now,  under 
the  statute,  the  acts  of  the  tenants  may  become  evidence 
as  against  the  landlord  [Lord  Campbell  C.  J.  One 
might  easily  suppose  a  case  where  the  tenant's  interest 
would  be  opposed  to  that  of  the  reversioner,  as  here,  if 
the  declaration  were  made  after  Probert  became  tenant 
of  Skynlass,  when,  if  his  interest  in  Skyrdass  were 
larger  than  that  in  Glasbury,  he  might  wish  to  relieve 
the  waste  from  all  right  of  common  in  respect  of  Glas- 
bury.] The  interest  must  at  least  be  unambiguous,  and 
should  arise  either  from  identity  of  estate  or  from  pecu- 
niary profit  [Coleridge  J.  You  would  not  limit  the  latter 
to  the  case  of  moneys  numbered.]  Not  literally  so* 
But  in  the  case  of  The  Sussex  Peerage  (b)  Lord  Campbell 
said:  "As  to  the  point  of  interest,  I  have  always  under- 
stood the  rule  to  be,  that  the  declaration,  to  be  admissible, 
must  have  been  one  which  was  contrary  to  the  interests 
of  the  party  making  it  in  a  pecuniary  point  of  view." 
And  Lord  Brougham  said:  "The  rule,  as  understood 
now,  is  that  the  only  declarations  of  deceased  persons 
receivable  in  evidence,  are  those  made  against  the  pro- 
prietary or  pecuniary  interests  of  the  party  making 
them,  when  the  subject  matter  of  such  declarations  is 
within  the  peculiar  knowledge  of  the  party  so  making 
them."  The  general  principle,  to  be  extracted  from  the 
authorities,  appears  to  be,  that,  where  declarations  of 
deceased  persons  are  admissible,  either  from  the  decla- 
rations being  made  in  the  course  of  business,  or  being 

(a)  4  A.  fr  E.  378. 

(6)  11  a  fr  F.  86.    See  pp.  112,  113. 
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against  the  declarants1  own  interest,  the  business  or  1855. 
ipterest  must  relate  directly  to  the  subject  matter  of  the  pAPENDICK 
declaration.  Thus,  if  A.  were  to  declare  that  land,  of 
which  B.  was  in  possession,  did  not  belong  to  A.  but  did 
belong  to  C,  that  would  not  be  admissible,  in  an  action 
for  the  land  brought  by  C.  against  2?.,  to  prove  C.'s 
title.  [Lord  Campbell  C.  J.  You  say  it  must  be  in 
derogation  of  an  apparent  interest  of  the  declarant] 
It  must  And  the  declaration  is  not  admissible  to  prove 
or  disprove  a  general  right,  but  only  to  prove  some 
feet,  which  fact  may  or  may  not  prove  or  disprove  the 
right  Such  are  declarations  that  the  declarant  paid 
rent  to  A.,  declarations  of  a  receiver,  or  of  a  collector 
of  rents.  In  the  case  of  Hie  Sussex  Peerage  (a),  the 
peculiar  knowledge,  on  the  part  of  the  declarant,  of  the 
fact  was  said  also  to  be  indispensable  to  the  admissibility 
of  the  declaration.  But,  if  a  tenant  had  declared  that 
he  paid  rent  to  A.,  although  B.  was  the  rightful  landlord 
because  A.  was  illegitimate,  that  would  be  admissible  to 
prove  the  payment  of  the  rent,  but  no  further.  In  the 
present  case  the  tenant  would  know  whether  he  had  in 
fact  put  his  sheep  on  the  common,  and  his  declaration 
might  be  evidence  so  far,  but  not  his  assertion  as  to 
the  general  right  He  could  not,  if  alive,  be  asked  who 
had  the  right  [Lord  Campbell  C.  J.  Do  you  make  a 
point  that  where  a  written  admission  could  be  received 
an  oral  declaration  would  not?  There  might  be  a  dif- 
ference between  the  two  as  to  weight.]  That  question 
was  raised  in  Fursdon  v.  Clogg  (Jb\  but  not  decided. 
[Coleridge  J.    In  Peaceable  dem.  Uncle  v.  Watson  (c)  the 

(a)  H  CI  fr  F.  85. 

(b)  10  AT.  J  IV.  572,     See  Slapylton  v.  dough,  2  E.  fr  B.  933. 

(c)  4  Taunt.  16. 
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1855.  declarations  which  were  held  to  be  admissible  were  oral] 
Papendick  At  any  rate>  ^e  importance  of  the  evidence  here  is  so 
Bridgwater.  ^8^*  ^at  *be  rejection  does  not  furnish  sufficient  ground 
for  a  new  trial,  according  to  the  principle  laid  down  in 
Doe  dem.  Lord  Teynham  v.  Tyler  (a)  and  explained  in 
Crease  v.  Barrett  (ft).  [Lord  Campbell  C.  J.  You  must 
fall  or  stand  with  the  admissibility  of  this  evidence.] 

H.  S.  Oiffardy  Bees  and  J.  W.  Bowen,  contrA*  It  is 
true  that  a  mere  statement  of  opinion  as  to  a  right 
is  not  admissible :  but  the  declarations  here  offered  were 
in  the  nature  of  declarations  of  fact.  The  death  is 
not  an  essential  circumstance;  Wooltoay  v.  Rowe(c). 
[Erie  J.  That  was  the  case  of  the  declaration  of  an 
antecessor  in  interest.]  In  many  of  the  cases  cited  on  the 
other  side,  the  declarations  were  not  offered  as  those  of  a 
deceased  party  making  a  declaration  against  his  interest. 
Thus  in  Scholes  v.  Chadwick  (d)  the  declarant  had  said 
nothing  against  his  own  interest:  the  suggestion  in 
support  of  the  evidence  was  that  the  tenant  represented 
the  reversioner.  The  declarations  in  Tickle  v.  Brown  (e) 
seem  to  have  been  offered  as  having  accompanied  an 
act,  which  in  fact  they  did  not  do ;  and  in  argument 
an  attempt  seems  to  have  been  made  to  identify  the 
tenant  with  the  reversioner.  But  here  the  declaration 
is  made  by  a  deceased  party,  having  necessarily  know* 
ledge  of  the  fact,  against  his  own  interest ;  and  a  fact, 
established  by  such  a  declaration,  is  evidence,  not  against 
the  reversioner  only,  but  against  any  party,  as  if  it  had 
been  sworn  on   the  trial.     [Lord  Campbell  C.  J.     It 

(a)  6  Bing.  561.  (6)  \  C.  M.  &  R  919. 

(0  1  A,  $  E.  114.  (d)  2  Moo.  fr  A.  507. 

(e)  AA.&E.  369. 
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seems  contrary  to  convenience  to  allow  the  declaration  )S55. 
of  a  tenant  to  be  evidence  against  the  reversioner.]  In  pAPFNDlcK 
Regina  v.  Bliss  (a)  the  declaration  was  not  against  the  B  *• 
interest  of  the  party  making  it.  The  cases  are  col- 
lected in  Barker  v.  Ray  (ft).  Short  v.  Lee  (c)9  which 
is  there  cited,  contains  a  recognition  by  Sir  Thomas 
Plumer,  M.  R.,  of  the  doctrine  now  contended  for,  in 
the  most  general  terms:  and  Perigalv.  Nicholson (rf)  is 
to  the  same  effect.  In  Mountnoy  v.  Collier  (e)  a  question 
arose  whether  certain  rent  had  been  paid  in  respect 
of  part  of  some  premises  or  of  the  whole:  and  the 
deceased  tenant's  declarations  as  to  this  was  held  to  be 
admissible.  [Lord  Campbell  C.  J.  Does  it  appear  that 
they  wonld  have  been  injurious  to  the  landlord?  There 
may  be  a  great  difference  between  cases  where  the  de- 
claration is  against  the  reversioner's  interest  and  those 
where  it  is  in  his  favour.]  It  is  not  sought  here  to 
insist  on  the  declaration  or  acts  of  the  tenant  as  binding 
the  reversioner,  which  was  attempted  in  Daniel  v. 
North  (g)  and  Wood  v.  Veal  (A) :  the  defendant  only  con- 
tends that  the  declaration  was  admissible  in  evidence, 
valeat  quantum.  In  Starkie  On  Evidence,  86  (4th  ed.  by 
Dowdeswell and  Malcolm),  it  is  said :  "  Nor  does  the  objec- 
tion" (to  the  admission  of  declarations  binding  the  rights 
of  strangers)  "  ever  apply  where  the  conduct  or  declara- 
tion of  another  operates  not  by  way  of  admission  or  mere 
statement,  but  as  evidence."  An  objection  seems  to  be 
made  to  the  declaration  on  the  ground  that  it  cuts  down 
the  interest  of  the  declarant's  landlord.     In  numerous 


(a)  1  A  %  E.  560.  (fr)  2  Ruu.  63. 

(e)  2  /.  $•  W.  464.  488.  {d)   Wight*.  63. 

(*)  1  B.  &  B.  630.  (g)  11  East,  372. 

(A)  5  B.  $•  Aid.  454. 
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1855.  cases  where  this  evidence  is  tendered  the  very  question 
Papbndick  *8  w^°  *8  ^e  landlord.  There  would,  perhaps,  be  no 
difference  between  declarations  against  the  existence  of 
an  easement  in  respect  of  the  land,  and  declarations 
admitting  an  easement  over  it.  In  Boe  dem.  Brune  v. 
Bawling*  (a)  the  written  declaration  of  a  tenant  for  life 
was  held  to  be  evidence  against  parties  claiming  under 
those  in  remainder.  [Coleridge  J.  The  writing  had  there 
been  adopted  by  being  placed  among  the  muniments.] 

Lord  Campbell  C.  J.  This  case  has  been  most  ably 
and  satisfactorily  argued  by  the  gentlemen  of  the  South 
Wales  circuit.  But  I  come  to  the  conclusion  that  my 
brother  Crompton  did  quite  right  in  not  admitting  the 
evidence.  Prima  facie,  a  declaration  is  not  admissible 
in  evidence,  because  it  is  not  given  on  oath.  By  the 
law  of  Scotland,  the  declaration  of  a  dead  person  is 
admitted,  valeat  quantum.  But  that  is  not  the  law  of 
England:  and  I  think  the  English  rule  the  better  of  the 
two.  To  this  rule  there  are  exceptions:  but  I  think 
that  the  present  case  is  not  brought  within  any  excep- 
tion, or  else  that  it  constitutes  an  exception  from  an 
exception.  It  is  not  put  on  the  ground  of  reputation. 
And  it  seems  to  be  admitted  that  it  is  not  sustainable 
on  the  ground  of  privity  of  estate :  the  tenant  has  not 
the  same  estate  as  the  reversioner ;  and  the  privity,  if  it 
had  existed,  would  have  made  the  evidence  admissible 
whether  the  declarant  were  alive  or  dead ;  whereas  the 
evidence  is  pressed  only  on  the  ground  that  he  is  dead. 
Then  it  has  been  powerfully  urged  that  any  declaration 
of  a  deceased  person  on  a  matter  with  which  he  is 

(a)  7  East,  279. 
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acquainted,  made  against  his  interest,  is  admissible  in  \S55. 
evidence :  and  that  is  generally  true.  But  to  that  rule  pAPBNWCK 
there  is  this  exception :  that  you  cannot  admit  in  evi-  BaiD0£ATElu 
dence  the  declaration  of  a  tenant  which  derogates  from 
the  title  of  the  reversioner.  It  would  be  very  mischievous 
if  it  were  in  the  power  of  a  tenant  to  destroy  a  profit 
a  prendre  belonging  to  the  land  which  he  occupies,  or 
to  impose  a  servitude  upon  it  It  is  very  properly 
admitted,  by  Mr.  Giffard,  that  there  is  no  difference 
in  this  respect  between  destroying  an  easement  and 
creating  one.  If  the  tenant  might  say  that  the  land 
enjoyed  no  right  of  way,  he  might  also  say  that  it  was 
liable  to  an  easement  for  taking  water,  profit  a  prendre 
by  turbary,  or  other  common.  It  would  come  to  this : 
that,  by  a  tenant's  acknowledgment  of  a  servitude  like  that 
in  Scholesv.  Chadwick  (a),  or  for  cutting  turves,  or  taking 
away  sand,  the  tenant  might  create  evidence  of  servitude 
against  the  reversioner.  That  would  be  very  incon- 
venient; and  it  is  upon  the  view  of  the  balance  of 
general  convenience  that  the  English  laws  of  evidence 
are  founded  In  Daniel  v.  North  (b)  it  was  decided 
that  the  acquiescence  of  the  tenant  cannot  prejudice 
the  landlord:  and,  if  so,  I  think,  &  fortiori,  that  his 
declarations  cannot.  So  far  then  as  to  the  expediency. 
How  then  does  the  question  stand  upon  principle  ? 
Scholes  v.  Chadwick  (a)  and  Regina  v.  Bliss  (c)  are 
strong  authorities  to  shew  that  the  declarations  of  the 
tenant  are  not  admissible  to  the  prejudice  of  the  land- 
lord, so  as  to  impose  a  servitude.  I  think  in  those  cases 
the  evidence  was  properly  rejected;  and  I  think  that 

(«)  2  Moo.  $•  R.  507.  (6)  1 1  East,  372. 

(c)  7  A.  fr  E.  550. 

VOL.    V.  N  E.    &   B. 
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1855.        the  principle  is  equally  applicable  to  the  destruction  of 

Papendick    a  valuable  servitude  claimed  in  respect  of  the  land. 

Bridgwater.  But  it  is  true   that,  in  Begina  v.  Bliss  (a),  it  might 

appear  from  some  expressions  of  Lord  Denman  that  it 

was  doubtful  whether  the  tenant  was  in  fact  speaking 

against  his  interest     But,  on  looking  at  the  whole  case, 

|  we  must  take  it  as  understood  by  the  Court  that  the 

( declaration  was  against  the  interest  of  the  tenant,  and 

:  yet  not  admissible.     As   to  Walker  v.  Broadstock  (b), 

the  report  appears  to  be  taken  from  a  very  loose  report 

at  second  hand,  and  containing  what  is  clearly  contrary 

to  law,  namely,  that  the  declaration  of  a  living  person 

is  to  be  admitted  if  against  his  interest.     That  is  clearly 

|  wrong ;  for,  though,  when  the  evidence  is  admissible  on 

the  ground  of  privity  of  estate,  it  is  immaterial  whether 

the  declarant  is  dead  or  not,  yet,  where  the  ground  of 

admissibility  is  interest,  there  the  declarant  must  be 

dead.     I  do  not  seek  to  support  Walker  v.  Broadstock  (b) 

on  the  ground  that  the  declarant  there  might  have  had 

a  fee.     I  think  it  clear  that  be  was  only  tenant  for  a 

less  estate,  and  that  what  is  said  to  be  decided  by  the 

learned  Judge   in  that  case  is  not  law.     Hiffham  v. 

Ridgway  (c)  was  not  the  case  of  a  tenant.     Roe  dem. 

Brune  v.  Bawling*  (d)  has  been  shewn  by  my  brother 

Coleridge  to  rest  on  a  different  principle.     We  have 

therefore  all  principle,  and   two  express  decisions,  in 

favour  of  rejecting  this  evidence ;  and  the  only  instance 

of  its  admission  is  the  case  of  Walker  v.  Broadstock  (b), 

a  case  which  I  think  is  not  law.     I  think,  therefore,  that 

the  evidence  was  not  admissible. 


(a)  7  A.&E.  550.  (6)  1  Etp.  458. 

(«)  10  East,  109.  (d)  7  East,  279. 
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Coleridge  J.  I  also  am  of  opinion  that  this  rule  1855. 
should  be  discharged.  If  it  were  admissible,  this  would  pAPENDICK 
constitute  an  exception  to  the  general  rule.  There  are  bbidgwateb. 
certainly  several  exceptions;  and  there  is  abundance  of 
authority  to  that  effect :  but  it  cannot  be  said  that  this 
case  falls  within  any  of  the  classes  that  have  been 
recognised  as  exceptional;  and,  before  the  evidence  is 
admitted,  such  authoritative  recognition  ought  to  be 
shewn.  In  the  learned  argument  which  we  have  heard, 
several  cases  have  been  cited  for  the  defendant ;  but  all 
of  these  have  been  distinguished  except  one.  I  will 
not  go  through  them.  But,  as  to  that  one,  Walker  v. 
Broadstock  (a),  Mr.  Evans  attempted  to  explain  it  on 
a  ground  which  is  not  satisfactory  to  me.  I  think  the 
occupier  there  was  tenant:  the  word  is  afterwards  used 
in  that  sense ;  and  it  seems  to  mean  the  same  in  each 
instance ;  so  that  I  cannot  accept  Mr.  Evans's  explanation. 
But  I  think  the  case  is  not  law.  My  Lord  has  already 
pointed  out  that  the  report  rests  on  questionable  autho- 
rity; and  it  certainly  contains  a  proposition  which  no 
lawyer  will  support  I  think,  therefore,  that  the  case 
cannot  be  relied  upon.  We  are  therefore  called  upon 
to  establish  a  new  exception :  which  I  think  we  ought 
not  to  do,  unless  we  find  that  it  will  be  convenient  or 
consistent  with  analogy.  That  is  not  shewn;  but  the 
contrary.  Nothing  could  be  more  inconvenient  than 
that  the  tenant  should  prejudice  his  own  landlord's  title 
by  declarations.  And,  if  inconvenient,  it  is  surely  con- 
trary to  analogy.  For,  before  stat.  2  &  3  W.  4.  c.  71. 
had  let  in  the  acts  of  tenants  to  the  extent  pointed  out 
in  Tickle  v.  Brawn  (i),  the  tenant  could  not  injure  his 

(a)  l  B*p.  458.  (ft)  4A.&B.  369. 
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1855.  landlord  or  diminish  the  quantity  of  the  landlord's  estate. 
Papenoick  T°  admit  the  evidence  would  therefore  be  contrary  to 
Bbidcwatee  ana'°RJ» w*tn  d1*9  addition,  that  we  should  not  be  dealing 
with  a  long  continued  series  of  acts,  but  relying  on  the 
memory  of  a  witness  as  to  what  was  said  by  a  single 
person  on  a  single  occasion.  In  every  way,  therefore, 
the  rejection  of  the  evidence  was  right.  I  will  make 
one  more  observation.  It  is  perfectly  clear  that,  if  the 
tenant  had  been  alive,  he  could  not,  if  called,  be  asked 
whether  when  tenant  he  had  or  had  not  the  right,  for 
the  purpose  of  cutting  down  the  landlord's  title  by  the 
answer.     How  then  can  his  declaration  have  that  effect  ? 

Erle  J.  I  also  am  of  opinion  that  this  rule  should 
be  discharged.  Is  the  declaration,  by  the  tenant  for 
years  of  a  farm,  that  there  is  no  right  of  common  in 
respect  of  the  farm  admissible  after  his  death  ?  That  is 
the  question  brought  before  us.  I  think  the  evidence  is 
.  not  admissible.  The  case  is  distinguishable  from  that  of 
evidence  of  acts  of  user  or  interruption,  which  now  may  be 
properly  admitted.  Where  a  declaration  is  admitted,  it 
is  by  an  exception  to  the  general  rule.  Now  the  present 
case  certainly  does  not  fall  within  several  of  the  classes 
of  recognised  exceptions,  such  as  entries  made  in  the 
course  of  performing  a  legal  duty,  or  declarations  made 
in  the  nature  of  admissions  by  owners  of  estates,  binding 
those  privy  to  them,  or  a  statement  by  an  occupier,  who 
is  prim&  facie  owner  of  the  fee,  diminishing  his  interest 
and  shewing  that  he  held  under  another  as  landlord. 
But  it  is  contended  that  there  is  a  wide  and  universal 
principle  that  the  declaration  of  a  dead  person,  made 
against  his  interest,  is  admissible.  No  doubt  many 
judges  do   use   that  language:    but   I   think  that   the 
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principle  must  be  limited.  If  the  deceased  person  has  1855. 
admitted  the  receipt  of  money,  that  case  belongs  to  a  pAPKNDICK 
class  definite  and  well  known :  and,  as  to  the  other  class  bmdgwateb. 
which  I  have  mentioned,  that  of  declarations  by  a  party 
in  possession  of  land  that  he  has  an  estate  less  than  a 
fee,  that  too  is  well  known  and  definite.  The  argument 
in  support  of  the  evidence  has  almost  gone  the  length  of 
asserting  that  the  declaration  becomes  admissible  where 
any  hope  or  fear  might  have  prompted  a  contrary  asser- 
tion :  but  it  was  admitted  that  the  rule  could  not  go  so 
far :  and  in  the  case  in  the  House  of  Lords  (a)  it  was 
held  that  an  acknowledgment  of  a  fact  which  rendered 
the  party  liable  to  a  criminal  prosecution  was  not  there- 
fore admissible:  and  it  was  said  that  the  interest,  to  make 
the  declaration  admissible,  must  be  either  pecuniary  or 
proprietary.  Is  this  either?  If  it  be,  any  confession 
of  liability  to  an  easement,  or  of  the  absence  of  right  to 
one,  would  be  admissible.  Is  there  any  case  authorizing 
the  reception  of  such  evidence?  None,  except  Walker* 
v.  Broadstock  (b\  I  understand  that  case  as  my  Lord 
and  my  brother  Coleridge  do;  and  I  think  it  better 
not  to  attempt  to  explain  it,  but  to  lay  down  that  it 
cannot  be  sustained.  On  the  other  side  there  is  the 
case  of  Regina  v.  Bliss  (c),  which  appears  to  be  quite  in 
point.  The  confession  of  a  servitude  is  the  same  as 
the  acknowledgment  of  a  want  of  right  to  an  easement. 
The  analogy  is  very  strong.  The  confession  by  a 
tenant  that  there  is  a  public  easement  ought  not  to 
prejudice  the  private  right  of  the  reversioner ;  Daniel  v. 
North  (rf),  Regina  v.  Bliss  (<?).     The  confession  or  denial 

'    (a)  Th*  Sussex  Parage,  11  CI  fr  F.  85. 

(ft)  1  Esp.  458.  (c)  7  A.  fr  E.  550. 

(<4)   11  East,  312. 
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1855.  of  a  servitude,  though  apparently  for  the  moment  against 
Papendick  the  interest  of  the  party  declaring,  might  in  reality  be 
Bridgwater.  to  kk  advantage,  as  if  he  had  bargained  for  another 
tenement  entitling  to  common  in  the  same  place.  I 
think  therefore  that  my  brother  Crompton  was  right  in 
rejecting  the  evidence,  and  that  the  grounds  on  which  it 
is  supported  are  vague,  though  most  learnedly  supported 
by  counsel 

(Crompton  J.  had  left  the  Court  during  the  argu- 
ment) 

Rule  diachaiged. 


%***&*•       The  Mayor,  Aldermen  and  Burgesses  of  the 
Borough  of  Harwich  against  Joseph  Gant. 

By  stat.  5&  6    T^ECLARATION  for  money  had  and  received,  and 
#.  48.',  an  over-  on  accounts  stated.     Plea :  Never  indebted.    Issue 

Tiff?*  thereon. 

tiEZS***     0n  the  tria1,  before  Farke  B#» at  the  Suffolk  Sammer 

liable  to  a         Assizes,  1853,  a  verdict  was  found  for  plaintiffs  for  75/., 
to  be  recovered  subject  to  the  opinion  of  this  Court  on  a  case  substantially 

by  any  person 

suing  within       a8  follows. 

months:  and        The    borough  of   Harwich    comprehends    the    two 
recovered  "°     parishes  of  St  Nicholas  and  Dover  Court,  and  is  one  of 

after  payment 

of  the  costs 

and  ezpences  attending  the  recovery,  is  to  be  paid  and  apportioned,  one  moiety  to  the  person 

suing,  the  other  moiety  to  the  treasurer  of  the  borough. 

Defendant  recovered  a  penalty  against  an  overseer,  with  taxed  costs  as  between  party  and 
party,  and  received  the  amount. 

Held  that,  in  an  action  against  defendant  by  the  Corporation  for  money  had  and  received, 
it  was  sufficient  prima  facie  for  the  Corporation  to  prove  the  recovery  and  receipt  of  the 
penalty  and  the  taxed  costs ;  and  that,  in  default  of  proof  by  the  defendant  of  extra  expenses, 
the  plaintiffs  were  entitled  to  a  verdict  for  half  the  penalty. 
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the  boroughs  comprised  in  stat  5  &  6  W.  4.  c.  76.  (a).  1855. 
Each  of  these  parishes  has  two  churchwardens  and  two  Mayor  of 
overseers.  In  1851,  the  burgess  list  then  required  to  Ha»wich 
be  made  out,  under  the  provisions  of  sect.  15  of  the  Gant. 
statute,  by  the  overseers  of  the  parish  of  St  Nicholas, 
was  omitted  to  be  signed  by  John  Turner  Groom,  then 
being  one  of  the  churchwardens  of  St.  Nicholas :  and  in 
the  same  year  the  burgess  list  required  to  be  made  out 
by  the  overseers  of  the  parish  of  Dover  Court  was  not 
signed  by  John  Clarke  and  John  Pattrick,  then  being 
the  two  churchwardens  for  Dover  Court  For  these 
several  omissions  and  neglects  to  sign  the  burgess  lists, 
three  actions  were  commenced  by  Joseph  Gant,  the 
defendant  in  the  present  action,  against  the  said  John 
Thomas  Groom,  John  Clarke  and  John  Pattrick,  respec- 
tively, under  sect  48,  to  recover  three  several  penalties 
of  50£  each,  with  full  costs  of  suit.  And  the  said 
penalties,  amounting  to  150/.,  were,  together  with  the 
taxed  costs  of  suit,  as  between  party  and  party,  in  each 
action  recovered  in  due  course  of  law,  and  received  by 
Gant 

After  the  same  were  so  recovered  and  received,  Gant 
was  requested  by  the  treasurer  of  the  borough  of 
Harwich  to  pay  over  to  him  a  moiety  of  the  several 
penalties,  in  order  that  he  might  place  the  same  to  the 
credit  of  the  borough  fund.  The  said  moiety  of  the 
penalties  not  having  been  paid,  nor  any  part  thereof, 
the  present  action  was  commenced  to  recover  the  same. 

At  the  trial,  it  was  admitted,  on  behalf  of  the  defend- 
ant, that  he  had  received  the  said  several  penalties,  and 
also  his  taxed  costs  as  between  party  and  party  in  each  of 

(a)  Schedule  (A.),  sect.  1. 
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1855.  the  said  three  actions.  No  evidence  was  given  on  the  part 
M  of  "  of  the  plaintiffs  or  of  the  defendant  of  any  other  costs 
Harwich      ancj  expences  incurred  by  the  defendant  in  and  about 

Gant.  the  recovery  of  the  said  several  penalties.  It  was  there- 
upon objected,  on  behalf  of  the  defendant,  and  urged 
as  ground  of  nonsuit,  that,  in  order  to  maintain  this 
action,  the  plaintiffs  were  bound  to  shew  that  there  was 
a  balance  in  cash  in  the  hands  of  the  defendant  after 
deducting  costs  beyond  the  said  taxed  costs,  and  also 
deducting  expences  attending  the  recovery  of  the  said 
several  penalties.  On  the  other  hand,  it  was  contended, 
on  behalf  of  the  plaintiffs,  that  the  said  taxed  costs 
ought  to  be  considered  prima  facie  to  be  all  the  costs 
and  expences  attending  the  recovery  of  the  said  several 
penalties:  and  that,  if  they  were  not,  the  defendant 
was  bound  to  prove  the  amount  of  such  extra  costs  and 
expences. 

The  question  for  the  opinion  of  the  Court  is :  Whether 
the  proof  of  the  receipt  by  the  defendant  of  the  said 
several  penalties  and  of  the  taxed  costs,  as  between 
party  and  party,  in  each  action,  was  sufficient  prima 
facie  to  maintain  this  action.  If  the  Court  shall  be  of 
that  opinion,  then  the  verdict  is  to  be  entered  for  the 
plaintiffs :  but,  if  the  Court  shall  be  of  a  contrary 
opinion,  then  a  nonsuit  is  to  be  entered. 

D.  Power,  for  the  plaintiffs.     Stat.  5  &  6  W.  4.  c.  76. 
*.  48.  enables  any  person,  suing  within  three  calendar 
months  after  the  commission  of  the   offence  (among 
>  others)  of  neglecting  to  sign  the  list,  to  recover  the 

penalties  by  action  in  the  superior  Court:  "and  the 
money  so  to  be  recovered  shall,  after  payment  of  the 
posts  and  expences  attending  the  recovery  thereof,  be  paid 
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and  apportioned  as  follows;  (that  is  to  say,)  one  moiety        1855. 
thereof  to  the  person  so  suing,  and  the  other  moiety  thereof     Mayor  of 
to  the  treasurer"  of  the  borough,  in  aid  of  the  borough     Ha»*ich 
fund.     The  defendant  was  therefore  entitled  to  deduct       °ANT* 
the  costs  and  expences  attending  the  recovery :  and,  as 
far  as  appears,  there  were  only  the  taxed  costs,  of  which 
he  has  obtained  payment.     By  c.  1.  s.  2.  of  the  Statute 
of  Gloucester  (6  Ed.  1.)  the  plaintiff  is  entitled  to  all 
legal  costs  of  suit  (a).     Therefore  prim&  facie,  at  any 
rate,  the  costs  which  he  has  obtained  comprehend  all 
the  legal  costs.    If  there  be  legal  "costs  and  expences" 
beyond  this,  which  ought  to  be  allowed  to  the  defendant, 
the  burthen  of  proving  the  fact  is  upon  him. 

Keane,  contra.  If  the  view  suggested  on  the  other 
side  be  correct,  there  should  be  an  accouut  taken  between 
the  Corporation  (or  treasurer)  and  the  defendant :  and, 
if  the  defendant  were  to  refuse  to  account,  he  might 
perhaps  be  indictable :  but  the  balance  cannot  be  settled 
by  an  action.  The  defendant  is  rather  a  trustee  for  the 
Corporation  than  a  debtor.  The  statute,  by  adding  to 
the  word  "costs"  the  words  "and  expences  attending 
the  recovery/'  implies  that  there  will  be  some  expences 
incurred  beyond  the  taxed  costs.  "The  money  so  to 
be  recovered"  itself  comprehends  the  penalty  and  taxed 
costs ;  and  it  is  from  this  aggregate  that  the  "  payment 
of  the  costs  and  expences  attending  the  recovery"  is  to 
be  made.  [Lord  Campbell  C.  J.  As  I  read  the  enact- 
ment, part  of  the  penalty  is  to  be  paid  after  all  expences 
have  been  deducted]  At  any  rate,  the  Legislature 
cannot  have  intended  that  the  plaintiff  in  the  action  for 

(a)  Sec  2  /»*/.  .'8*. 
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1855.       the  penalty  should  at  his  own  risk  settle  the  balance: 


Mayor  of     ^e  parties  who  are  to  divide  the  sum  recovered  should 
Harwich      meet    an(j    mate    Ae   apportionment.      [Coleridge   J. 


v. 


Gant-  Suppose  the  expences  are  20/.,  and  the  party  recovering 
the  penalty  chooses  not  to  pay  this :  is  that  to  prevent 
an  action  ?]  There  might  possibly  be  an  action  for  not 
apportioning.  [Crompton  J.  How  does  the  case  differ 
from  that  of  a  merchant  suing  his  factor  for  the  price  of 
goods  sold?  The  factor  is  entitled  to  deduct  his  ex- 
pences; but  it  is  sufficient  prima  facie  for  the  merchant 
to  prove  the  receipt  of  the  money.]  The  question  here 
arises  on  the  language  of  the  statute.  If  the  Corpora- 
tion insist  that  all  necessary  to  entitle  them  to  recover 
has  occurred,  it  is  for  them  to  prove  that:  and  to  this 
it  is  no  answer  that  the  knowledge  lies  peculiarly  with 
the  defendant.  If  ejectment  be  brought  on  a  forfeiture 
incurred  by  non-insurance,  the  non-insurance  must  be 
proved  on  the  part  of  the  plaintiff;  Doe  dem.  Bridget  v. 
Whitehead  (a). 

Z>.  Power  was  not  called  on  to  reply. 

Lord  Campbell  C.  J.  On  all  the  facts  before  us  the 
question  is,  Whether  the  plaintiffs  made  out  a  prima 
facie  case  without  shewing  what  the  expences  of  the 
defendant  had  been.  I  think  they  did.  The  defendant 
was  liable  to  pay  to  the  treasurer  half  the  penalties 
recovered :  he  had  recovered  the  full  penalties  with  full 
costs.  If  he  incurred  expences  beyond  these,  he  would 
be  entitled  to  deduct  them :  but  that  should  be  proved ; 
and  it  lies  on  the  defendant  to  prove  it     I  cannot 

(a)  8  A.  J-  £.571. 


Harwich 
Gant. 
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distinguish  this  case  from  that  of  an  auctioneer:  he  is        1855. 

to  pay  over  to  his  employer  the  money  he  receives  for      Mayor  of 

what  he  sells,  deducting  costs  and  charges:  and  it  is 

enough  for  the  employer  to  prove  in  the  first  instance 

the  receipt  of  the  money.     To  say  that  the  parties  must 

first  meet  and  settle  the  balance  is  quite  extravagant : 

the  party  recovering  the  penalty  might  easily  evade 

that:  and  the  only  remedy  suggested  is  an  action  against 

him  for  not  coming  to  an  account     I  think  there  ought 

to  be  a  verdict  here  for  half  the  penalties. 

Coleridge  J.  I  am  of  the  same  opinion.  Mr. 
Keane'a  argument  confounds  the  question  what  consti- 
tutes a  right  of  action  with  the  question  what  the  primft 
facie  proof  is.  Is  not  the  receipt  of  the  penalties  and 
the  taxed  costs  prim&  facie  proof?  If  there  were  more 
expeiices  in  fact,  the  defendant  should  shew  it.  The 
plaintiff,  in  an  action  for  money  had  and  received,  is 
not  bound  to  shew  the  specific  sum  ultimately  due :  it 
is  enough  for  him  to  shew  that  the  defendant  holds  over 
money  which  he  ought  to  pay. 

Erle  J.  I  am  of  the  same  opinion.  The  plaintifis 
are  entitled  to  half  the  penalty  subject  to  a  deduction 
for  extra  costs.  On  the  recovery  of  the  penalty  and 
costs  it  seems  to  me  that  the  action  lies  at  once;  and 
that  it  is  not  incumbent  on  the  plaintifis  to  prove 
whether  there  have  been  any  and  what  extra  costs. 

Crompton  J.  concurred. 

Judgment  for  plaintiffs. 
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Derecourt  against  Corbishley. 


and  false  im- 
prisonment. 
Plea:  That 
plaintiff,  with 
Force  and  arms, 
unlawfully, 
violently  and 
forcibly  en- 
tered into  a 
messuage  in 
the  possession 
of  W.y  and 
expelled  W.\ 
that  plaintiff 


Action  for  as-    T^ECLARATION   for   assaulting  and  beating  de- 

sault,  battery,     ±J  ....  . 

fendant,  and  giving  him  into  custody  to  a  police- 
man, and  causing  him  to  be  imprisoned  at  a  police 
station. 

Plea  (2).  That,  before  the  committing  &c,  one  John 
Watkins  was  lawfully  possessed  of  a  messuage,  situate 
within  the  city  of  London  police  district:  and,  being  so 
possessed,  the  plaintiff,  with  force  and  arms,  and  with  a 
strong  hand,  into  the  said  messuage  unlawfully,  violently 
said  breach  of  and  forcibly  did  enter  and,  from  the  possession  of  the 
e  peace  in      ^.^  me8guagej  wjth  a  strong  hand,  unlawfully,  violently 

and  forcibly  did  expel  and  amove  the  said  J.  W.t  against 
the  peace  &c. ;  and  plaintiff  committed  the  said  breach 
of  the  peace  in  the  presence  of  one  of  the  officers  of 
the  city  of  London  police,  and  a  peace-officer  and  con- 
stable of  our  Lady  the  Queen,  and  who  then  and  there 
had  view  of  the  said  breach  of  the  peace  which  was 
committed  within  the  city  of  London  police  district. 
And  thereupon  defendant  gave  plaintiff  in  charge  of 

before  a  magis-  the  saj<i  police  officer  for  the  said  offence,  and  directed 
trate  to  answer  r 

for  the  offence;  him  to  take  him  in  custody  and  convey  him  before  one 

and  the  con-  a 

stable,  in  pur-    of  the  city  of  London  police  magistrates  to  answer  for 

suance  of  the 

charge,  gently   the  said  offence ;  and  the  said  police  officer,  accordingly, 

laid  hands  on 


view  of  a  con- 
stable, and 
within  the 
constable's 
district;  and 
"  thereupon" 
defendant  gave 
plaintiff  in 
charge  of  the 
constable  for 
the  offence, 
and  directed 
him  to  take 
plaintiff  in 
custody  and 
convey  him 


plaintiff  and 

took  him  into  custody,  and,  for  the  purpose  of  conveying  him  before  a  magistrate,  conveyed 

him  in  custody  to,  and  imprisoned  him  for  a  reasonable  time  at,  the  police  station. 

On  demurrer,  held  a  good  plea.  For  that  the  word  '•thereupon"  was  to  be  taken  as 
equivalent  to  "then  and  there;"  so  that  the  constable  appeared  to  have  arrested  at  the 
time  of  a  breach  of  the  peace  committed  in  his  sight,  which  he  had  authority  to  do ;  and  the 
defendant  was  justified  in  directing  the  constable  to  perform  his  duty. 
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in  pursuance  of  the  said  charge,  gently  laid  his  hands        1855. 
on  plaintiff,  and  took  him  into  custody;  and,  for  the    derecodrt 
purpose  of  conveying  him  before  a  city  of  London  police    corbwhley. 
magistrate,  conveyed  him  in  custody  to,  and  imprisoned 
him  for  a  short  and  reasonable  time  at,  the  said  police 
station,  doing  no  more  than  in  duty  he  was  bound  to 
do:    and    which   are   the   trespasses    and    acts    com* 
plained  of. 

Demurrer.     Joinder. 

Kemplay,  for  the  plaintiff.  The  defendant  does  not 
justify  as  acting  in  aid  of  or  by  command  of  the  con* 
stable,  but  as  acting  in  his  own  right.  The  question 
therefore  is,  whether  a  private  individual  can  justify 
imprisoning  for  a  breach  of  the  peace  which  has  ended 
before  the  arrest.  It  will  be  said  that,  as  the  constable 
saw  the  breach  of  the  peace,  he  would  have  been  justified 
in  arresting,  and  that  therefore  the  defendant  was  justi- 
fied in  bidding  him  do  so.  [Lord  Campbell  C.  J.  That 
he  was  justified  in  asking  the  constable  to  do  his  duty.] 
The  defendant  would  not  be  justified  in  taking  upon 
himself  to  set  the  constable  in  motion.  The  act  of  the 
constable  is  here  the  act  of  the  defendant.  Now  a 
private  individual  may  interfere  for  the  purpose  of 
stopping  or  preventing  a  breach  of  the  peace,  but  not 
for  the  purpose  of  bringing  the  parties  to  punishment ; 
Price  v.  Seeley  (a).  In  the  judgment  in  Timothy,  v. 
Simpson  (ft)  the  Court  treats  it  as  a  question  upon  which 
the  authorities  are  conflicting,  "  whether  a  private  indi- 
vidual, who  has  seen  an  affray  committed,  may  give  in 
charge  to  a  constable  who  has  not,  and  such  constable 

(a)  10  CI  $  F.  28.  (6)  1  C.  Af.  $■  R.  757.  760. 
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1855.  may  thereupon  take  into  his  custody  the  affrayers,  or 
Debkcoubt  either  of  them,  in  order  to  be  carried  before  a  justice, 
Cokbwhlky.  a^er  ^e  affray  has  entirely  ceased,  after  the  offenders 
have  quitted  the  place  where  it  was  committed,  and 
there  is  no  danger  of  its  renewal"  But  many  authorities 
are  there  referred  to  which  are  adverse  to  the  existence 
of  such  power  even  in  the  constable.  From  2  Hal  PL 
Cr.  90.  it  seems  that  there  were  decisions  each  way  ; 
and  in  Regina  v.  Walker  (a)  it  was  held  that  a  constable, 
who  has  been  assaulted,  cannot,  after  an  interval  of  two 
hours,  apprehend  for  the  assault  That  a  constable 
cannot  arrest  for  a  breach  of  the  peace  which  he  does 
not  see  appears  also  from  1  East's  Pleas  of  the  Crown, 
305 ;  Cook  v.  Nethercote  (A>  [Erie  J.  In  1  Burn.  J.  P. 
273.  (ed.  29.),  tit.  Arrest,  III.  3.  it  is  said :  "  A  con- 
stable may  arrest  any  one  for  a  breach  of  the  peace  in 
his  presence,  and  keep  him  in  his  house  or  the  stocks 
until  he  can  bring  him  before  a  magistrate."]  There  is 
no  difference,  as  to  this,  between  misdemeanours  which 
are,  and  those  which  are  not,  accompanied  by  a  breach 
of  the  peace ;  Fox  v.  Gaunt  (c).  [Erie  J.  The  plea 
says  that  "  thereupon"  the  defendant  gave  the  plaintiff 
in  charge :  that  looks  as  if  the  act  was  concurrent  with 
the  breach  of  the  peace.  Lord  Campbell  C.  J.  Would 
not  " thereupon"  have  been  held  to  be  equivalent  to 
"then  and  there,"  even  on  special  demurrer?]  The 
language  of  the  plea  differs  little  from  that  in  Baynes 
v.  Brewster  (<?),  which  was  construed  as  attempting  to 
justify  an  arrest  after  the  breach  of  the  peace  was  over. 
In  Hedges  v.  Chapman  (e)  a  plea  was  held  bad  which 

(a)  1  DeanL  368.  (b)  6  C.  fr  P.  741. 

(c)  ZB.frAd.  798.  <<*)  2  Q.  B.  375. 

(e)  2  Bing.  523. 
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justified  a  false  imprisonment  on  the  ground  that  it  was  1855. 
committed  by  defendant  in  defending  himself  from  an  Dbbecouht 
assault  which  plaintiff  committed  upon  him  in  the  course  cobbishley. 
of  resisting  an  attempt  by  defendant  and  a  constable  to 
arrest  plaintiff  on  a  charge  made  by  defendant,  on 
reasonable  grounds,  that  plaintiff  had  taken  defendant's 
horse ;  though  it  was  alleged  that  defendant,  in  attempt* 
ing  the  arrest,  acted  in  aid  and  by  command  of  the 
constable :  and,  though  it  was  considered  that  the  con- 
stable, if  he  had  simply  arrested  the  plaintiff  on  the 
charge  of  defendant,  would  have  been  justified,  yet  it 
was  held  that,  by  joining  his  defence  with  that  of  the 
defendant  who  made  the  charge,  he  too  failed  to  shew 
a  justification.  [Erie  J.  That  is  a  pitfall  in  pleading 
into  which  a  man  would  hardly  be  allowed  to  fall  now.] 
If  a  party,  haying  no  right  to  apprehend  another,  direct 
a  constable  to  do  so,  he  is  liable  to  an  action,  though  not 
if  he  merely  state  the  facts  to  the  constable,  leaving  him 
to  act  as  he  thinks  right;  Hopkins  v.  Crowe  (a).  [Cofe- 
ridge  J.  In  that  case  there  seems  to  have  been  no  right 
to  arrest  at  all:  that  makes  all  the  difference.  Lord 
Campbell  C.  J.  And  in  Baynes  v.  Brewster  (A)  it  would 
have  been  trespass  on  the  part  of  the  constable  to  arrest 
of  his  own  accord.]  It  might  have  been  so  here :  the 
word  "  thereupon"  does  not  shew  that  the  breach  of  the 
peace  continued:  "upon"  was  held  to  mean  "after," 
in  Scott  v.  Parker  (c) ;  and  so  was  the  word  "on"  in 
Begina  v.  Arkvrright  (rf).  [Lord  Campbell  C.  J.  It  must 
depend  on  the  context.]  The  context  here  rather  sug- 
gests that  the  events  stated  are  not  contemporaneous. 

(a)  7  C.  If  P.  373.     See  S.  C.  in  banc,  4  A.  fr  B.  774. 
(6)  2Q.B.  375.  (c)  1  Q.  B.  809. 

(d)  \2Q.B.  960. 
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f  1855.  The  averments  would  not  be  disproved  though  it  should 
Dkbecourt  aPPear  ^at  l^e  arrest  took  place  out  of  the  view  of  the 
CorbwhlbV  defendant, not  locally  in  the  jurisdiction  of  the  constable, 
and  without  the  defendant  knowing  that  the  constable 
had  seen  the  breach  of  peace.  The  arrest  is  said  to 
have  been  made  for  the  purpose  of  compelling  the 
plaintiff  "  to  answer  for  the  said  offence,"  that  is,  with 
a  view  to  its  punishment. 

Willety  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  This  plea  might  possibly  have 
been  bad  on  special  demurrer  in  days  which  are  now 
happily  gone  by.  We  are  now  to  consider  whether  the 
facts  of  the  case  furnish  an  answer  to  the  complaint 
I  think  they  do.  In  the  first  place,  they  shew  that  the 
constable  would  have  had  a  right,  proprio  vigore,  by 
virtue  of  his  office,  to  arrest  the  plaintiff,  without  any 
charge  being  made  by  another  person.  The  plea  alleges 
that  the  plaintiff  had  committed  a  forcible  entry  and 
breach  of  the  peace  in  the  presence  of  the  constable ; 
for  the  averment  is  that  the  breach  of  the  peace  and  the 
affray  took  place  within  view  of  the  constable :  that  the 
defendant  "  thereupon"  gave  the  plaintiff  in  charge, 
and  the  constable  took  him  for  the  purpose  of  carrying 
him  before  a  magistrate.  Had  the  constable  a  right  to 
do  so  ?  I  think  he  had,  upon  his  seeing  a  breach  of  the 
peace,  and  not  only  for  the  purpose  of  preserving  the 
peace,  but  for  the  purpose  of  taking  the  plaintiff  before 
a  magistrate  in  order  that  he  might  be  punished.  I 
apprehend  that,  if  a  constable  sees  a  breach  of  the  peace, 
he  may  carry  the  party  committing  it  before  a  magistrate 
in  order  that  he  may  be  made  to  give  sureties.  The 
authority  cited  by  my  brother  Erie  from  BurrCs  Justice, 
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shews  that.     It  seems  to  me  tW  it  would  be  monstrous       1855. 

to  say  that,  when  an  assault  takes  place  in  the  sight  of   derecourt 

a  constable,  an  officer  of  the  peace,  he  has  not  the   corbishley. 

authority  to  take  the  assailant  before  the  magistrate,  and 

cause  him  to  give  sureties  or  be  committed.     Then,  on 

the  facts,  is  the  defendant  liable?    I  think  not    For 

what  takes  place  is,  in  effect,  this.    The  constable  having 

authority  to  arrest  in  right  of  his  office,  the  defendant 

says  to  him :    "  You  have  seen  the  offence,  and  the 

breach  of  the  peace:    in  the  Queen's  name  do  your 

duty."    He  says:  "I  give  the  assailant  in  charge."    Is 

that  more  than  calling  on  the  constable  to  do  his  duty  ? 

I  think  the  defendant  is  entitled  to  our  judgment. 

Coleridge  J.  I  am  of  the  same  opinion.  This  is 
an  action  of  trespass  by  assault  and  battery :  it  does  not 
lie  for  mere  words:  the  assault  and  battery,  if  committed 
at  all,  was  committed  by  the  constable.  If  he  was  not 
justified,  then  the  action  for  assault  and  battery  lies,  and 
the  defendant  would  be  liable  if  he  directed  what  was 
done.  But,  if  the  constable  had  refused  to  obey  the 
direction,  there  would  have  been  no  assault  or  battery 
committed  by  him,  and  clearly  none  committed  by  the 
defendant.  The  question  then  resolves  itself  into  this: 
Was  what  the  constable  did  justifiable?  Now  on  the 
plea,  understood — as  we  now  must  understand  it — rea- 
sonably, the  constable  was  quite  justified.  I  take  the 
meaning  of  the  plea  to  be  that  the  plaintiff  had  com- 
mitted a  breach  of  the  peace  by  forcibly  and  violently 
turning  Watkins  out  of  possession  of  his  house,  all  in 
the  view  of  the  constable,  and  that  the  constable  then 
and  there  (so  I  understand  the  word  "  thereupon")  took 
the  plaintiff  before  a  magistrate.     I  admit  that  for  a 

vol.  v.  o  E.  &  B. 
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1855.  mere  misdemeanour  which  has  passed  by  the  constable 
Derecoubt  ^as  no  Power  to  te^e  UP  °f  his  own  authority.  But,  as 
c     *•  things  cannot  be  all  done  at  the  same  moment,  if  he  sees 

the  offence  and  immediately  arrests,  that  is  arresting  at 
the  time :  and  in  that  case,  as  Mr.  Kemplay  admits,  the 
constable  has  a  right  to  arrest  The  plea  therefore  gives 
a  good  answer  to  the  declaration. 

Erle  J.  I  also  think  that  the  plea  is  good.  The 
action  is  for  trespass  and  false  imprisonment:  I  think 
there  is  a  good  confession  and  avoidance.  The  defendant 
says  he  did  call  upon  the  constable  to  arrest  the  plaintiff: 
so  there  is  a  good  confession.  Then  the  avoidance  is, 
that  the  plaintiff  committed  a  breach  of  the  peace  in 
sight  of  the  constable,  and  thereupon  the  defendant 
directed  the  constable  to  arrest  him :  that,  I  think,  is  a 
good  avoidance.  The  argument  for  the  plaintiff  is,  that 
the  breach  of  the  peace  might  have  been  over  before  the 
arrest  took  place :  but  the  plea  uses  the  word  "  there- 
upon," which  I  understand  to  mean  the  same  as  "  then 
and  there."  Then  was  the  defendant  wrong  in  directing 
the  constable  to  do  his  duty  against  the  plaintiff?  I 
think  it  very  important  to  hold  that  he  was  right.  On 
the  plea,  as  we  must  understand  it,  the  plaintiff  has  been 
shewn  to  be  dealt  with  according  to  law.  No  right, 
therefore,  has  been  violated.  It  has  been  pressed  upon 
us  that,  although  the  constable  might  have  a  right  to 
arrest,  the  defendant  had  no  right  to  direct  him  to  do 
so.  It  may  very  often  happen  that  bystanders  may  see 
a  constable  passing  by  a  breach  of  the  peace  with  perfect 
indifference,  and  may  think  it  right  to  take  up  the 
matter  and  direct  the  constable  to  do  his  duty.  I  should 
be  very  unwilling  to  hold,  and  I  never  heard  tfiat  it  has 
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been  holden,  that  in  such  a  case  a  bystander  may  not        1855. 
set  the  constable  in  motion.  Derbcoubt 


(Crompton  J.  had  left  the  Court  daring  the  course 
of  the  argument.) 

Judgment  for  defendant 


v. 

CORBISHLEY. 


Dowell  and  others  against  The  General      Friday, 

V  June  1st. 

Steam  Navigation  Company. 


THE  declaration  alleged  that  plaintiffs,  at  the  time  of  A'pUuntiff 
.  cannot  recover 

the  committing  &c.,  were  possessed  of  a  certain  ship,  at  law  for 

mischief  done 
to  his  ship  by 
its  being  struck  by  defendant's  ship,  in  consequence  of  the  latter  being  improperly  managed, 
ifit  appear  that  plaintiff's  ship  was  improperly  managed,  and  that  such  improper  management 
directly  contributed  in  any  degree  to  the  accident,  however  much  the  defendant  may  also 
be  in  fault :  though,  if  there  be  negligence  on  the  part  of  the  plaintiff  only  remotely 
connected  with  the  accident,  the  question  is,  whether  defendant  by  ordinary  care  and  skill 
might  have  avoided  the  accident 

Stat.  14  &  15  Viet.  e.  79.  t.  26.  gives  power  to  the  Admiralty  to  make  such  regulations 
as  they  think  fit  requiring  the  exhibition  of  lights  by  steam  or  sailing  vessels :  sect.  28  enacts 
that,  in  case  of  a  collision  by  two  vessels,  if  it  was  occasioned  by  the  non-observance  of  such 
rules,  the  owner  of  tho  vessel  by  which  the  rule  has  been  infringed  shall  not  be  entitled  to 
recover  for  the  damage,  unless  it  appear  to  the  Court  that  the  circumstances  justified  a 
departure  from  the  rule.  The  Admiralty  made  a  regulation  that  "  all  sailing  vessels  when 
under  sail,  or  being  towed,  approaching,  or  being  approached  by  any  other  vessel,  shall  be 
bound  to  shew,  between  sunset  and  sunrise,  a  bright  light,  in  such  a  position  as  can  be  best 
seen  by  such  vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision." 

Plaintiff,  owner  of  a  sailing  collier  vessel,  declared  against  defendant,  owner  of  a  steamer, 
for  that,  by  negligence  of  defendant,  the  steamer  struck  the  collier,  which  was  thereby 
run  down  and  sunk.    Plea :  Not  guilty. 

It  appeared,  at  the  trial,  that  the  collision  took  place  on  a  dark  night:  that  the  collier 
had  exhibited  a  light,  but  had  withdrawn  it  two  or  three  minutes  before  the  collision,  and 
was  not  visible  to  the  steamer,  till  within  two  or  three  of  the  collier's  lengths  off:  but  the 
plaintiff  contended  that,  if  the  steamer  had  been  managed  with  ordinary  care  and  skill,  tho 
accident  would  not  have  happened. 

The  Judge  told  the  jury  that,  if  there  was  negligence  on  the  part  of  the  plaintiff  as  well 
as  the  defendant  which  led  to  the  collision,  the  plaintiff  could  not  recover  if  the  defendant 
could  not  have  avoided  the  accident  by  care  and  skill :  that,  supposing  there  was  negligence 
on  the  part  of  the  collier,  still,  if  the  steamer  could  by  ordinary  care  and  skill  have  avoided 
the  collision,  the  defendant  would  be  answerable.  He  then  asked  the  iury :  1.  Was  there 
negligence  on  the  part  of  the  plaintiff  with  respect  to  the  light,  which  led  to  the  collision  ? 
2.  Could  the  defendant  have  avoided  the  collision  by  ordinary  care  and  skill?  3.  Was  the 

o  2 
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IS55.        and  defendants  were  possessed  of  a  certain  steam  vessel : 

T~^  and,  the  said  ship  and  the  said  steam  vessel  respectively 

_    v-  being  in  or  near  the  mouth  of  the  river  Thames,  defend- 

General  ° 

Steam       ants  took  such  bad  and  improper  care  of  their  steam 

Company,      vessel,  and  navigated  and  directed  and  managed   the 

same  in  so  careless,  negligent  and  improper  a  manner, 

sionef  byCthe"    tnat>  1>J  and  through  the  carelessness,  negligence,  mis- 

resuhof cir°-      management  and  improper  conduct  of  defendants,  by 

cumstancea  for  their  g^ya,^  an(j  mariners  in  that  behalf,  the  steam 

which  more 

blame  attaches  vessel,  with  great  force  and  violence,  ran  foul  of,  and 

to  the  one  Bide  ° 

than  the  other?  struck  and  came  upon  and  against,  the  ship:  whereby 
swcrcdt  l.       the    ship   was    run    down,    and    sunk,    damaged    and 
there  was  fault  destroyed,  and  wholly  lost  to  plaintiffs;  together  with 
the'colhcr  in     the  tackle  &c. :  and  plaintiffs  also  lost  freight  &c. 
,tligh«ntmg       Plea:  Not  guilty, 
the  danger  Qn  the  trial,  before  Erie  J.,  at  the  Middlesex  Sittings 

was  past."  '  *  ° 

2.  "  It  is  the     after  ]ast  Hilary  Term,  it  appeared  that  the  vessel  belonging 

jury  that  the      to  the  plaintiffs,  which  was  a  sailing  collier  vessel,  and  the 
steamer  was  .  . 

going  at  too      steamer  belonging  to  the  defendants  came  into  collision  in 

on^odarka      the  night  time,  at  the  mouth  of  the  Thames.    The  night 

refpect^here0    was  rainy  and  dark.     The  collier  had  exhibited  a  light, 

WM.;w!!nt  w     but  had  withdrawn  it  for  two  or  three  minutes  before  the 

caution :  but 

that  it  was        accident;  and  she  was  not  visible  to  those  on  board  the 

impossible  to 

have  avoided     steamer  till  she  was  within  two  or  three  of  the  collier's 

the  accident 

when  the  lengths  off.     The  counsel  for  the  defendants  attributed 

steamer  was 

within  two  or 

three  of  the  collier's  lengths."    3.  "  We  are  much  inclined  to  think  the  preponderance 

of  blame  to  be  with  the  steamer. " 

Held,  that  the  defendant  was  entitled  to  the  verdict. 

For  that  the  first  answer,  connected  with  the  direction  and  question,  must  be  understood 
as  a  finding  that  the  discontinuance  of  the  light  led  to  the  collision,  which  precluded  the 
plaintiff  from  recovering,  both  at  common  law  and  under  sect.  28  of  the  statute ;  the 
Admiralty  regulation,  upon  a  true  construction,  requiring  that  the  sailing  vessel  should 
shew  the  light  for  a  reasonable  time ;  and  it  not  being  necessary  to  plead  the  statute  and 
regulation  specially,  the  statute  giving  only  a  rule  of  evidence. 

And  that  the  second  and  third  answers  strengthened  the  conclusion  in  favour  of  the 
defendant,  at  shewing  that  the  discontinuance  of  the  light  made  it  impossible  to  avoid  the 
accident  after  the  collier  became  visible,  and  it  being  therefore  immaterial  which  party  was 
on  the  wholo  most  to  blame. 
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the  accident  to  the  withdrawal  of  the  light ;  and  referred 
to  stat.  14  &  15  Vict  c.  79.  mm.  26.,  28.,  and  the  Admiralty 
regulations  (a).     The  counsel  for  the  plaintiffs  insisted 

(a)  Sect.  26  of  the  statute  enacts  tbat  M  The  Lord  High  Admiral,  or  The 
Commissioners  for  executing  the  office  of  Lord  High  Admiral,  shall  from 
time  to  time  make  regulations  requiring  the  exhibition  of  tuch  lights,  by 
inch  classes  of  vessels,  whether  steam  or  sailing  vessels,  within  such  places 
and  under  such  circumstances  as  they  think  fit,  and  may  from  time  to  time 
revoke,  alter,  or  vary  the  same ;"  "  and  all  owners  and  masters  or  persons 
having  charge  of  vessels  shall  be  bound  to  take  notice  of  th  •  same,  and 
shall,  so  long  as  the  same  continue  in  force,  exhibit  such  lights,  and  no 
others,  at  such  times,  within  such  places,  in  such  manner,  and  under  such 
circumstances  as  are  enjoined  by  such  regulations ;  and  in  case  of  default 
the  master  or  other  pcrsou  having  charge  of  any  vessel,  or  the  owner  of 
such  vessel,  if  it  appear  that  he  was  in  fault,  shall  for  each  and  every 
occasion  upon  which  such  regulations  are  infringed  forfeit  and  pay  a  sum 
not  exceeding  204L" 

Sect  28  enacts  that,  "  If  in  any  case  of  a  collision  between  two  or  more 
vessels  it  appear  that  such  collision  was  occasioned  by  the  non-observance 
either  of  the  foregoing  rules  with  respect  to  the  passing  of  steamers" 
(sect  27,  not  material  here)  "  or  of  the  rules  to  be  made  as  aforesaid  by 
The  Lord  High  Admiral  or  The  Commissioners  for  executing  the  office 
of  Lord  High  Admiral  with  respect  to  the  exhibition  of  lights,  the  owner 
of  the  vessel  by  which  any  such  rule  has  been  infringed  shall  not  be 
entitled  to  recover  any  recompence  whatsoever  for  any  damage  sustained 
by  such  vessel  in  such  collision,  unless  it  appears  to  the  Court  before  which 
the  case  is  tried  that  the  circumstance?  of  the  case  were  such  as  to  justify 
a  departure  from  the  rule ;  and  in  cue  any  damage  to  person  or  property 
bo  sustained  in  consequence  of  the  non-observance  of  any  of  the  said  rules, 
the  same  shall  in  all  Courts  of  justice  be  deemed,  in  the  absence  of  proof 
to  the  contrary,  to  have  been  occasioned  by  the  wilful  default  of  the  master 
or  other  person  having  the  charge  of  such  vessel,  and  such  master  or  other 
person  shall,  unless  it  appears  to  the  Court  before  which  the  case  is  tried 
that  the  circumstances  of  the  case  were  such  as  to  justify  a  depa.  turc  from 
the  rule,  be  subject  in  all  proceedings,  whether  civil  or  criminal,  to  the  legal 
consequences  of  such  default" 

The  following  Admiralty  Regulation  was  referred  to :  "  We  hereby 
require  that  all  sailing  vessels  when  under  sail,  or  being  towed,  approach, 
ing,  or  being  approached  by  any  other  vessel,  shall  be  bound  to  shew, 
between  sunset  and  sunrise,  a  bright  light,  in  such  a  position  as  can 
be  best  seen  by  such  vessel  or  vessels,  and  in  sufficient  time  to  avoid 
collision." 
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that,  upon  the  circumstances  of  the  case,  it  appeared  that, 
even  on  that  assumption  of  fact,  the  accident  would  not 
have  happened  if  the  steamer  had  been  managed  with 
ordinary  care  and  skill.  The  learned  Judge  told  the 
jury  that,  if  there  was  negligence  on  the  part  of  the 
plaintiffs  as  well  as  on  the  part  of  the  defendants  which 
led  to  the  collision,  the  plaintiffs  could  not  recover,  if 
the  defendants  could  not  have  avoided  the  accident  by 
reasonable  care  and  skill;  and  that,  even  supposing 
there  had  been  negligence  on  the  part  of  the 
collier,  still,  if  the  steamer  could,  by  ordinary  care 
and  skill,  have  avoided  the  collision,  the  defendants 
would  be  answerable.  He  then  put  three  questions 
to  the  jury: 

First:  "Was  there  negligence  on  the  part  of  the 
plaintiffs  with  respect  to  the  light,  which  led  to  the 
collision  ?" 

Secondly:  "Could  the  defendants  have  avoided  the 
collision  by  ordinary  care  and  skill  ?" 

Thirdly :  "  Was  the  damage  occasioned  by  the  acci- 
dent the  result  of  circumstances  for  which  more  blame 
attaches  to  the  one  side  than  the  other?" 

To  these  questions,  the  jury  answered : 

First :  "  We  find  there  was  fault  on  the  part  of  the 
collier  in  not  continuing  the  light  till  the  danger  was 
past" 

Secondly :  °  It  is  the  opinion  of  the  jury  that  the 
steamer  was  going  at  too  great  a  speed  on  so  dark  a 
night,  in  which  respect  there  was  want  of  caution :  but 
that  it  was  impossible  to  have  avoided  the  accident  when 
the  steamer  was  within  two  or  three  of  the  collier's 
lengths." 
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Thirdly :  "  We  are  much  inclined  to  think  the  pre- 
ponderance of  blame  to  be  with  the  steamer." 

The  learned  Judge  then  directed  that  a  verdict  should 
be  entered  for  the  plaintifis,  giving  leave  to  move  as 
after  mentioned. 

In  last  Easter  Term,  Sir  F.  Thesiger  obtained  a  rule 
calling  on  the  plaintifis  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  defendants,  "on  the  ground 
that  the  answers  of  the  jury  to  the  questions  put  to 
them  by  the  learned  Judge  established  that  there  was 
such  negligence,  leading  to  and  occasioning  the  acci- 
dent, as  deprived  the  plaintifis  of  any  right  to  recover:" 
or  why  a  new  trial  should  not  be  had,  "the  verdict 
being  contrary  to  the  evidence,  in  attributing  a  prepon- 
derance of  blame  to  the  steamer,  the  only  ground  upon 
which  such  blame  can  be  imputed  being  that  the  steamer 
was  going  at  too  great  a  speed,  there  being  no  evidence  at 
all  of  any  improper  speed  on  her  part"  (a).  In  this 
Term, 
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M.  Chambers,  Bramwell  and  BoviU  shewed  cause  (&). 
The  answers  given  by  the  jury  amount  to  a  verdict 
for  the  plaintifis,  or  at  all  events  do  not  amount  to  a 
verdict  for  the  defendants.  If  the  answer  to  the  first 
question  had  been  that  the  collier  was  free  from  blame, 
it  would  have  been  decisive  in  favour  of  the  plaintiffs ; 
but  the  answer  the  other  way  merely  raises  the  point 
In  all  the  cases  on  the  subject  there  was  negligence  on 
the  part  of  the  plaintiff  leading  to  the  accident     In 


(a)  The  argument  as  to  the  weight  of  evidence  is  omitted. 
(6)  May  22d  and  23d,  before  Lord  Campbell  C.  J.,  Coleridge,  Erie  and 
Crompton  Js. 


200  TRINITY  TERM. 

1855.  Davie*  v.  Mann  (a)  and  Smith  v.  Dobson  (b)  the  jury 

Doweu.  mu8t  h*ve  found  that  the  negligence  of  the  plaintiff,  in 

General  *^e  one  case  *n  l©**ing  his  donkey  on  the  road,  and  in 

NwigaSm  *e  ot^er  *u  overloading  his  barge,  led  to  the  accident ; 

Company.  yet  jn  koth  tnose  cages  ^  plaintiffs  recovered.     The 

law  is  explained  in  Dairies  v.  Mann  (a)  and  Bridge  v. 
7%*  Grand  Junction  Railway  Company  (c).    The  right 
of  the  plaintiffs  to  recover  depends  upon  the  answers  to 
the  first  and  second  questions  taken  together.   The  jury, 
in  answering  them,  say,  in  effect,  that  the  accident  was 
inevitable  after  the  steamer,  going  at  such  a  rate,  had 
got  within  two  or  three  lengths  of  the  collier;  but  that 
the  want  of  caution  in  going  at  so  great  a  speed  was  the 
cause  of  the  steamer  getting  into  such  a  position  as  to 
make  the  accident  inevitable.     [Coleridge  J.    You  make 
the  jury  give  no  answer  to  that  part  of  the  first  question 
which  asks  whether  the  negligence  in  not  shewing  the 
light  led  to  the  collision,  though  my  brother  Erie's 
previous  explanation  must  have  shewn  them  that  was 
the  most  important  part  of  the  question.    Lord  Campbell 
0.  J.     If  they  have  answered  that  part  of  the  question 
at  all,  they  have  answered  it  in  favour  of  the  defendants; 
but  it  may  be  that  their  answers  are  defective.   Crompton 
J.     That  seems  to  be  the  point.     Can  we  collect,  from 
the  answers  of  the  jury,  whether  they  thought  that  the 
defendants  could,  by  the  exercise  of  ordinary  care  and 
skill,  before  coining  within  the  last  few  lengths,  have 
avoided  the  consequences  of  the  defendants'  neglect  to 
keep  up  a  light  ?    It  is  clear  on  these  answers  that  the 
plaintiffs    cannot    recover  for   any   negligence   of  the 

(a)  10  M.  fr  W.  546.  (b)  3  M.  fr  G.  59. 

(c)  3  M.  $  W.  244. 
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defendants  after  the  steamer  came  within  the  last  few 
lengths ;  for  then  the  defendants  could  not  have  avoided 
the  collision :  but  how  are  we  to  construe  the  findings 
as  to  the  earlier  state  of  things  ?  Erie  J.  The  evidence 
was  that  the  crew  of  the  steamer  first  saw  the  collier 
after  she  had  ceased  to  exhibit  the  light,  and  when  the 
vessels  were  within  a  few  lengths  of  each  other.  The 
contention  of  the  defendants  was  that,  if  the  light  had 
been  kept  up,  as  it  ought  to  have  been,  the  crew  of  the 
steamer  would  have  seen  the  collier  sooner  and  would 
have  been  able  to  avoid  the  accident.  As  to  the  negli- 
gence on  the  part  of  the  plaintiff  which  must  be  esta- 
blished in  order  to  raise  a  defence,  I  described  this  to 
the  jury  in  reference  to  the  law  as  laid  down  by  Parke  B. 
in  Bridge  v.  The  Grand  Junction  Railway  Company  J^a) ; 
And  I  meant  the  jury  to  understand  by  the  first  question 
that  I  asked  whether  the  collier's  negligence  in  not 
continuing  to  shew  the  light  deprived  the  steamer  of 
the  opportunity  of  reversing  her  engines  in  time,  and 
so  was  the  cause  of  the  accident.]  The  mere  fact  of 
negligence  on  the  part  of  a  plaintiff  does  not  deprive 
him  of  the  right  to  recover.  [Lord  Campbell  C.  J. 
Does  it  not,  if  it  be  the  proxima  causa  or  causa  causans 
of  the  accident?]  At  any  rate,  the  fact  is  not  an 
absolute  defence.  [Lord  Campbell  C.  J.  referred  to 
Dimes  v.  Petley  (J).]  It  appears  from  that  case  and 
others  that  the  rule  is  that,  though  the  plaintiffs  negli- 
gence contributes  to  the  accident,  he  may  recover  if  it 
could  still  have  been  avoided  by  ordinary  care  and  skill 
on  the  part  of  the  defendant.     The  defendant  in  such  a 
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(a)  3  M.  fr  W.  214. 


(h)  )5  Q.  B.  276. 
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case  causes  the  accident  [Crampton  J.  In  Domes  v. 
Mann  (a)  it  might  be  said  that  the  plaintiff  caused  the 
accident,  in  some  sense,  by  leaving  the  donkey  on  the 
highway.]  The  answers  of  the  jury  leave  this  point  at 
best  uncertain;  for,  though  they  shew  that  the  light 
was  in  fact  not  properly  exhibited  by  the  plaintiffs,  yet 
they  do  not  shew  that  the  effect  was  such  as  to  make 
the  accident  not  avoidable  by  ordinary  care  and  skill  on 
the  part  of  the  defendants.  [Lord  Campbell  C.  J.  We 
are  all  of  opinion  that  the  verdict  for  the  plaintiffs 
cannot  stand :  the  question  remains,  whether  a  verdict 
shoqld  be  entered  for  the  defendants.] 


Sir  Frederick  Thesiger,  Sir  Fitzroy  Kelly,  Knowles  and 
G.  ffilkm,  contriL  The  questions  and  answers  must 
be  construed  with  reference  to  the  points  raised  by  the 
evidence  and  the  direction  of  the  Judge.  The  answers 
are  not  to  be  looked  upon  precisely  as  findings,  but  as 
materials  supplied  for  the  Court  to  form  its  judgment 
on.  The  defendants  are  entitled  to  a  verdict  upon  the 
answer  to  the  first  question.  The  jury  could  not  but 
have  understood  that  the  question  proposed  to  them 
was  whether  the  collier  had,  by  not  maintaning  the  light 
for  a  sufficiently  long  time,  been  the  immediate  cause  of 
the  accident  When  the  plaintiff  has  been  negligent  to 
this  extent,  the  question  whether  the  defendant  might 
have  avoided  the  accident  by  ordinary  care  and  skill, 
that  is,  whether  he  has  been  negligent  also,  does  not 
arise :  that  question  arises  only  where  the  negligence  of 
the  plaintiff  has  not  been  more  than  a  remote  and 


(a)  10  M.  fr  W.  516. 
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indirect  cause  of  the  accident  Smith  v.  Dobson  (a), 
where  the  negligence  of  the  plaintiff  was  not  the 
proximate  cause  of  the  accident,  is  inapplicable.  It  is 
evident  from  the  judgment  of  Maule  J.  in  Thorogood  v. 
Bryan  (J)  that  he  understood  the  opinion  of  the  Court 
of  Exchequer,  in  Bridges  v.  The  Grand  Junction  Railway 
Company  (c\  to  have  been  that  the  plaintiff  could  not 
recover  where  there  was  negligence  on  both  sides. 
And  that  agrees  with  FluckweU  v.  Wilson  (i),  VennaU 
v.  Ctarner  (*),  Luxford  v.  Large  (g)  and  Hawkins  v. 
Cooper  (h).  Lord  Tenterden  used  always  to  tell  the 
jury  that,  in  order  to  find  a  verdict  for  the  plaintiff,  they 
must  be  of  opinion  that  the  accident  was  occasioned  by 
"  the  mere  negligence  of  the  defendant"  (which  is  the 
old  form  of  declaration),  and  that  they  could  not  find 
such  verdict  if  the  negligence  of  the  plaintiff  had  con- 
tributed to  the  accident.  [Lord  Campbell  C.  J.  He 
used,  however,  always  to  make  them  understand  that 
this  was  said  of  negligence  actively  contributing  to  the 
accident.]  That  is  sufficient  for  the  defendants  here, 
on  the  first  question  and  answer:  and  the  same  principle 
is  to  be  collected  from  Butterfield  v.  Forrester  (i>  Thus 
the  mere  fact  that  a  plaintiff,  who  has  been  run  over  by 
the  defendant,  was  on  the  wrong  side  of  the  way  does 
not  necessarily  give  a  defence :  but,  if  his  being  there 
was  the  immediate  cause  of  the  accident,  then  there  is 
a  defence.  [Lord  Campbell  C.  J.  He  cannot  cast  on 
the  defendant  the  necessity  of  taking  extraordinary  care. 
But  suppose,  here,  the  collier  had  put  up  no  light  at  all, 
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(a)  3  M.  fr  G.  59. 
(e)  3  M.  fr  W.  244. 
(e)  1  Cr.fr  Af.21. 
(A)  BC.fr  P.  473. 


(6)  8  Com.  B.  115.  131. 
(d)  5C.fr  P.  375. 
(g)  5C.fr  P.  421. 
(i)  U  Ecut,  60. 
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but  the  defendants  had  still  seen  her  in  time  for  them 
'  to  avoid  the  collision.]  They  would  then  clearly  have 
been  liable:  the  plaintiffs  would  not  have  contributed 
to  the  accident  at  all.  Further,  the  answer  to  the  first 
question  distinctly  brings  the  case  within  sect  28  of  stat. 
14  &  15  Vict  c.  79.  The  finding  clearly  is  that  the 
collision  was  occasioned  by  the  neglect  of  the  collier  to 
comply  with  the  Admiralty  regulation:  it  can  make 
no  difference  whether  the  light  was  not  exhibited  at  all, 
or  whether  it  was  exhibited  so  insufficiently,  when 
"approaching,  or  being  approached"  (that  is,  up  to  the 
last  of  the  approximation),  as  to  conduce  to  the  collision. 
[Lord  Campbell  C.  J.  Should  not  the  non-compliance 
with  the  statute  have  been  pleaded  ?]  The  statute  can 
scarcely  be  said  to  vary  the  common  law.  At  any  rate, 
the  non-compliance  is  conclusive  evidence  of  negligence. 
[Lord  Campbell  C.  J.  Looking  at  the  whole  of  the 
enactment  and  regulation,  it  appears  not  easy  to  frame 
a  special  plea  on  them.]  As  to  the  second  question  and 
answer,  it  appears  that,  after  the  vessels  had,  by  the 
neglect  of  the  plaintiffs,  been  brought  into  the  situation 
in  which  the  collier  was  first  visible,  it  was  impossible 
for  the  defendants  to  avoid  the  collision.  That  being 
so,  it  is  unimportant  that  there  was  a  carelessness  on 
the  part  of  the  defendants  in  going  at  too  great  speed : 
the  plaintiffs  did  not  the  less  directly  contribute  to  the 
accident ;  nor  is  there  any  reason  for  supposing  that  it 
could  have  happened,  if  the  light  had  been  properly 
exhibited,  whatever  the  speed  of  the  steamer.  Dairies 
v.  Mann  (a)  is  therefore  inapplicable.  As  to  the  third 
question  and  answer,  it  merely  appears  that  both  parties 


(a)   10  M.  4*  W.  646. 
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were  nearly  equally  to  blame:  but  the  defendants  must 
have  the  verdict,  even  though  there  be  a  preponderance 
of  blame  on  their  part 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

After  deliberately  considering  this  case  in  all  its 
bearings,  we  are  of  opinion  that  the  answers  of  the  jury 
to  the  questions  put  to  them  amount,  in  point  of  law, 
to  a  verdict  for  the  defendants.  These  questions  and 
answers,  which  were  short  and  elliptical,  must  be  con- 
strued with  reference  to  the  evidence  respecting  the 
collision,  and  the  very  full  exposition  of  the  law  upon 
the  subject  by  the  learned  Judge  at  the  trial,  which  is 
admitted  to  have  been  perfectly  correct. 

By  the  answer  to  the  first  question,  we  consider  the 
jury  to  have  found  that  the  master  of  the  collier  did  not 
properly  observe  the  regulation  of  the  Admiralty  made 
under  the  authority  of  stat.  14  &  15  Vict  c.  79.  s.  26., 
imposing  a  duty  on  "  sailing  vessels  approaching,  or  being 
approached  by  any  other  vessel,"  "  to  shew"  "  a  bright 
light,  in  such  a  position  as  can  be  best  seen  by  such 
vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision.91 
The  true  construction  of  this  regulation  surely  is  that 
the  sailing  vessel,  under  such  circumstances,  shall  not 
only  once  shew  a  bright  light  when  the  vessels  are  at  a 
distance,  but  shall  continue  to  shew  it  for  a  reasonable 
time,  so  that  the  object  may  be  gained  by  avoiding  the 
danger.  The  jury  appear  to  have  come  to  the  conclusion 
(as  they  might  fairly  have  done  upon  the  evidence)  that 
the  collier  did  shew  a  light  as  she  approached  the 
steamer,  but  did  not  continue  to  shew  it  for  a  reasonable 


1855. 

DOWKLL 
▼. 

Genebal 

Steam 
Navigation 
Company. 


206 


TRINITY  TERM. 


1855. 


DOWELL 
▼• 

General 

Steam 
Narigation 
Company. 


time ;  and  that,  while  the  danger  still  existed,  and  the 
light  ought  to  have  been  shewn,  the  collier  was  in  fault 
and  broke  the  regulation  by  not  continuing  to  shew  it. 

We  likewise  think  that  the  jurj  must  be  taken  to  have 
found  that  this  fault  led  to  the  collision.  If  it  was  a 
proximate  cause  of  the  collision,  however  much  the 
steamer  might  be  in  fault,  this  action  cannot  be  main- 
tained. According  to  the  rule  which  prevails  in  the 
Court  of  Admiralty  in  a  case  of  collision,  if  both  vessels 
are  in  fault  the  loss  is  equally  divided :  but  in  a  court 
of  common  law  the  plaintiff  has  no  remedy  if  his  neg- 
ligence in  any  degree  contributed  to  the  accident.  In 
some  cases  there  may  have  been  negligence  on  the  part 
of  a  plaintiff  remotely  connected  with  the  accident ;  and 
in  these  cases  the  question  arises,  whether  the  defendant 
by  the  exercise  of  ordinary  care  and  skill  might  have 
avoided  the  accident,  notwithstanding  the  negligence  of 
the  plaintiff,  as  in  the  often  quoted  donkey  case ;  Davie* 
v.  Mann  (a).  There,  although  without  the  negligence 
of  the  plaintiff  the  accident  could  not  have  happened, 
the  negligence  is  not  supposed  to  have  contributed  to 
the  accident  within  the  rule  upon  this  subject :  and,  if 
the  accident  might  have  been  avoided  by  the  exercise  of 
ordinary  care  and  skill  on  the  part  of  the  defendant,  to 
his  gross  negligence  it  is  entirely  ascribed,  he  and  he 
only  proximately  causing  the  loss.  But  in  the  present 
case  the  jury  appear  to  have  concluded  (as  they  well 
might  have  done  upon  the  evidence)  that  the  negligence 
of  the  master  of  the  collier,  in  not  properly  complying 
with  the  Admiralty  regulation,  directly  contributed  to 
the  accident,  although  there  was  negligence  on  the  other 


(a)  10  AT.  fr  W.  546. 
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side,  and  "  the  preponderance  of  blame  "  was  "  with  the 
steamer." 

If  this  be  the  result  of  the  finding,  then  at  common 
law  there  is  a  defence  under  the  plea  of  Not  guilty. 
But  all  doubt  upon  the  subject  seems  to  be  removed  by 
the  28th  section  of  s tat.  14  &  15  Vict  c.  79.,  which  enacts 
that,  "  if  in  any  case  of  a  collision  between  two  or  more 
vessels  it  appear  that  such  collision  was  occasioned  by 
the  non-observance"  of  the  rule  to  be  made  by  the  Lords 
of  the  Admiralty  "with  respect  to  the  exhibition  of 
lights,  the  owner  of  the  vessel  by  which  any  such  rule 
has  been  infringed  shall  not  be  entitled  to  recover  any 
recompence  whatsoever  for  any  damage  sustained  by 
such  vessel  in  such  collision,  unless  it  appears  to  the 
Court. before  which  the  case  is  tried  that  the  circum- 
stances of  the  case  were  such  as  to  justify  a  departure 
from  the  rule."  Tbe  circumstances  of  the  present  case 
were  such  as  most  peculiarly  to  require  that  the  rule 
should  be  strictly  observed.  Then,  the  collision  having 
been  occasioned  by  the  non-observance  of  the  rule,  the 
plaintiffs,  who  are  owners  of  the  vessel  by  which  the 
rule  was  infringed,  are  not  entitled  to  recover. 

Objection  was  made  that  this  statute  ought  to  have 
been  specially  pleaded :  but  we  think  that  it  only  gives 
a  rule  of  evidence,  and  that  it  may  be  taken  advantage 
of  under  the  plea  of  Not  guilty. 

We  have  further  to  consider  whether  the  answer  of 
the  jury  to  the  first  question  is  at  all  neutralized  or 
qualified  by  their  answers  to  the  second  and  third 
questions.  On  the  contrary,  by  these  the  finding 
against  the  plaintiffs  seems  to  be  strengthened. 

To  the  second,  the  jury  say  that  the  steamer  was 
going  at  too  great  a  speed  on  so  dark  a  night,  in  which 
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respect  there  was  want  of  caution ;  but  that  it  was  im- 
possible to  have  avoided  the  accident  when  the  steamer 
came  within  two  or  three  collier's  lengths.  While  the 
jurj  here  impute  blame  to  the  steamer,  the;  do  not 
retract  or  vary  any  thing  they  had  before  said  about  the 
non-observance  of  the  Admiralty  regulation  by  the 
collier :  and  the  concluding  part  of  the  answer,  beginning 
with  the  word  "  but,"  may  be  explained  by  the  jury 
having  believed,  according  to  what  was  sworn  by  the 
whole  crew  of  the  steamer,  that  the  collier  was  not  seen 
by  the  steamer  till  within  two  or  three  ships*  lengths, 
and  that  this  arose  from  the  fault  of  the  collier  in  not 
continuing  the  light  till  the  danger  was  past. 

The  answer  to  the  third  question  is  unequivocally 
unfavourable  to  the  plaintiffs.  Question.  Was  the 
damage  occasioned  by  accident  without  greater  blame 
to  one  side  than  to  the  othcs?  Answer:  The. pre- 
ponderance of  blame  is  with  the  steamer.  Inevitable 
accident  would  have  been  a  verdict  for  the  defendants. 
The  jury  do  not  think  that  the  accident  was  inevitable : 
they  think  that  there  was  blame  on  both  sides,  by  which 
the  accident  was  occasioned:  and,  this  being  so,  it  is 
immaterial,  with  regard  to  the  verdict,  whether  the  pre- 
ponderance of  blame  was  with  the  steamer  or  the  collier. 

For  these  reasons  we  think  that  the  rule  to  enter  the 
verdict  for  the  defendants  should  be  made  absolute.  It 
is  impossible  not  to  feel  great  compassion  when  we  think 
of  the  fate  of  the  collier  and  her  crew :  but  this  appears 
to  have  arisen  from  the  breach  of  the  Admiralty  regu- 
lations; and  it  is  the  duty  both  of  jurors  and  Judges,  in 
obedience  to  the  Legislature,  for  the  safety  of  navigation, 
and  in  furtherance  of  the  cause  of  humanity,  to  take  care 
that  these  regulations  are  duly  enforced. 

Rule  absolute. 
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Thompson  and  others  against  Gillesfy.        Friday, 

*  June  1st. 

THE  first  count  of  the  declaration  alleged   that  a  Declaration 
i  nii.li   stated  that  a 

charter  party  was  made  and  entered  into  by  and  charter  party 

between  plaintiffs  and  defendant,  of  which  the  following  plaintiffs,8  * 

is  a  copy.     "London.     14th  October,  1854.     It  is  this  XjTthen'a* 

day  mutually  agreed  between  Messrs.  R.  Thompson  8f  ^M^t 

Sons,  owners  of  the  good  ship  or  vessel  called  the  Mary  ant»  *hcreby 

.  it  was  agreed 

Graham,  whereof  is  master,  of  the  measure-  tnRt  the  ship, 

'being  tight, 
staunch  and 
strong,  and 
every  way  fitted  for  the  voyage,"  should  at  Sunderland  load  a  cargo  from  the  merchant's 
factor,  and,  being  so  loaded,  should  therewith'  proceed  to  Constantinople  for  orders,  to 
deliver  there,  or  at  other  places  named,  being  paid  freight  at  rates  named  ;  "one  fourth  of 
the  freight  to  be  advanced  to  the  owner's  agent  in  London,  on  the  ship  having  sailed,  less 
5/.  per  cent,  for  insurance,  interest  and  commission."    That  defendant  caused  the  ship  to 
be  loaded,  and  "  the  ship,  being  so  loaded,  sailed,  to  wit  for  Constantinople,  pursuant  to  tho 
said  charter  party ;"  that  plaintiffs  did  and  were  ready  to  do  all  things  necessary  on  their 
part,  and  all  things  necessary  happened  and  were  done,  to  entitle  plaintiffs,  by  their  agent 
in  London,  to  receive,  and  render  defendant  liable  to  pay  to  him,  the  fourth  part  of  tho 
freight,  less  5  per  cent.  &c. :  yet  defendant  had  not  paid  it.     Plea :  that  the  ship  was  not, 
at  the  commencement  of  the  voyage,  tight,  staunch  and  strong,  and  every  way  fitted  for 
the  voyage,  and  that,  by  reason  of  the  premises,  the  ship  and  the  cargo  were  wholly  lost. 

Held,  on  demurrer,  a  good  plea :  for  that  the  sailing  of  the  ship  in  a  seaworthy  condition 
was  made  by  the  charter  party  a  condition  precedent  to  the  payment  of  the  fourth  of  the 
freight  But  that  the  plea  could  not  be  supported  on  the  ground  of  avoiding  circuity  of 
action.  ?>\- 

Defendant  also  pleaded  that  defendant  not  only  sent  the  ship  to  sea  in  an  unseaworthy 
state,  but  that,  after  she  was  so  sent,  plaintiffs  permitted  the  master  to  leave  the  ship  and 
go  on  shore,  and  permitted  her  to  be  near  the  shore  without  a  master  or  sufficient  crew ; 
and  she,  by  reason  of  the  premises,  sunk  and  was  lost,  and  the  cargo  was  wholly  lost. 

Held,  on  demurrer,  a  bad  plea :  inasmuch  as  it  did  not  traverse  the  sailing  of  the  ship 
according  to  the  charter  party ;  and  the  subsequent  misconduct  of  the  plaintiff  was  ground 
only  for  a  cross  action. 

Defendant  also  pleaded  that  the  ship  did  not  sail  as  alleged ;  on  which  issue  was  joined. 

On  the  trial,  it  appeared  that  she  loaded  in  Sunderland  dock,  and,  being  duly  cleared, 
crossed  the  bar,  came  out  of  Sunderland  harbour  into  the  roads,  and  there  cast  anchor  three 
miles  from  Sunderland :  the  shrouds  and  cables  were  not  in  a  proper  condition  for  sailing ; 
the  bills  of  lading  not  signed ;  the  mate  was  not  on  board ;  and  the  master  soon  after  left 
her.  There  was  no  intention  that  she  should  afterwards  return  to  the  harbour  She  was 
lost  on  the  night  of  the  day  she  so  cast  anchor,  none  of  the  above  mentioned  deficiencies 
having  been  supplied. 

Held  that,  upon  these  facts,  it  appeared  that  the  ship  bad  not  sailed,  but  merely  gone  into 
the  roads  to  complete  herjpreparations  for  sailing :  and  that  defendant  was  entitled  to 
the  verdict 
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1855.  ment"  &c,  "now  at  Sunderland,  and  Thomas  Gillespy, 
Thompson  °f  London,  merchant,  that  the  said  ship,  being  tight, 
staunch  and  strong,  and  every  way  fitted  for  the  voyage, 
shall,  with  all  convenient  speed,  at  Sunderland  load 
from  the  factors  of  the  said  merchant,  in  the  customary 
manner  and  in  regular  turn,  a  full  and  complete  cargo 
of  Londonderry  or  Lamb  tons  Walls  End  coals,  whichever 
is  readiest ;  which  the  said  merchant  binds  himself  to 
ship,  not  exceeding  what  she  can  reasonably  stow  and 
carry,  over  and  above  her  tackle"  &c:  "  and,  being  so 
loaded,  shall  therewith  proceed  to  Constantinople  for 
orders,  to  deliver  there,  or  Stenea  or  Beicos  Bay,  or  at 
Varna,  or  a  safe  place  in  the  Black  Sea,  or  bo  near 
thereunto  as  she  may  safely  get,  and  deliver  the  same, 
in  her  regular  turn,  into  craft,  steamer  or  depot  ship,  at 
any  wharf  or  pier  where  she  may  safely  lie,  as  may  be 
directed  by  the  consignee,  being  paid  freight  on  the 
quantity  delivered  in  the  manner  after  mentioned  at  the 
rate  of  34£  per  kiel  of  21  £  tons,  if  discharges  at  Con- 
stantinople, Stenea  or  Beicos"  &c.  (other  rates  for  a 
discharge  elsewhere),  "  in  full  of  all  port  charges,  con- 
sulages, pilotages,  Ramsgate  and  Dover  dues:  the  act 
of  God"  &c.  "  excepted.  The  balance  of  freight  to  be 
paid  by  an  approved  bill  on  London,  at  three  months' 
date  from  the  production  of  the  consignee's  certificate 
of  the  right  delivery  of  the  cargo  at  as  aforesaid,  agree- 
ably to  bills  of  lading,  or  in  cash  equal  thereto,  at 
charterer's  option."  Then  followed  stipulations  as  to 
rate  of  unloading,  running  days  for  the  same,  and 
demurrage  for  excess ;  and  other  clauses  not  now  mate- 
rial. "  One  fourth  of  the  freight  to  be  advanced  to  the 
owner's  agent  in  London,  on  the  ship  having  sailed, 
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less  5  per  cent  thereon  for  insurance,  interest  and  com-        1855. 
mission :  penalty  for  non-performance  of  this  agreement,     Thompson 
the  estimated  amount  of  freight."     Signed  by  defendant     Q„^mtm 
and  plaintifis.     Averment :  that  the  persons  in  the  said 
charter  party  mentioned  and  described  as  Messrs.  R. 
Thompson  $*  Sons  were  and  are  plaintiffs,  and  that  the  per- 
son therein  mentioned  and  described  as  Thomas  Gillespy 
was  and  is  defendant.     That  defendant  caused  the  ship 
to  be  loaded  with  a  full  and  complete  cargo  of  coals,  to 
wit  pursuant  to  the  said  charter  party;   and  that  the 
said  ship,  being  so  loaded,  sailed,  to  wit  for  Constantinople, 
pursuant  to  the  said  charter  party.     That  plaintifis  did, 
and  were  ready  to  do,  all  things  necessary  on  their  part, 
and  that  all  things  necessary  happened  and  were  done, 
to  entitle  plaintifis,  to  wit  by  their  agent  in  London,  to 
receive,  and  to  render  defendant  liable  to  pay  to  their 
agent  in  London,  the  one  fourth  part  of  the  said  freight 
by  the  said  charter  party  agreed  to  be  advanced  to  the 
plaintiffs*  agent  in  London,  on  the  ship  having  sailed, 
leas  5L  per  cent*  thereon  for  insurance  and  commission. 
That  the  said  one  fourth  part  of  the  freight,  less  51  per 
cent  as  aforesaid,  amounted  to  a  large  &c,  to  wit  214/. 
Tet  defendant  hath   not  paid  the  same,  or  any  part 
thereof,  to  plaintiffs,  or  to  their  agent  in  London. 

Second  count,  for  money  payable  by  defendant  to 
plaintiffs  for  freight  for  the  conveyance  by  plaintiffs 
for  defendant,  at  his  request,  of  goods  in  ships;  and  for 
money  found  to  be  due  from  defendant  to  plaintifis  on 
accounts  stated  between  them. 

Pleas:  1.  To  the  first  count:  That  the  said  ship  did 
not  sail  as  alleged. 

2.  To  the  first  count:  That  the  said  ship  was  not,  at 
p  2 
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]  855.       the  commencement  of  the  said  voyage,  tight,  staunch  and 
Thompson     strong,  and  every  way  fitted  for  the  voyage;  and  that, 
Giuigrr.     by  reason  of  the  premises,  the  said  ship  and  the  said 
cargo  of  coals  were  wholly  lost. 

3.  To  the  first  count:  That  the  plaintiffs  not  only 
wrongfully  and  negligently  sent  the  said  ship,  so  loaded 
as  in  the  said  first  count  mentioned,  out  to  sea  in  an 
unseaworthy  state,  and  without  a  proper  and  sufficient 
crew  to  navigate  her  on  the  said  voyage,  and  when  she 
was  not  fitted  for  the  said  voyage,  and  at  a  time  when 
it  was  very  dangerous  for  the  said  ship  to  proceed  to 
sea ;  but  the  defendant  says  that,  after  the  said  ship  had 
been  so  as  aforesaid  sent  to  sea,  and  while  she  was  on 
the  high  seas  near  to  the  sea  shore,  the  plaintiffs,  wrong- 
fully and  negligently,  caused  and  permitted  the  master 
of  the  said  ship  to  leave  the  said  ship,  and  go  ashore, 
and  wrongfully  and  improperly  caused  and  permitted 
the  said  ship  to  be  left  there,  to  wit  on  the  high  seas, 
near  to  the  sea  shore,  for  a  great  length  of  time,  without 
a  master,  without  a  proper  and  sufficient  crew  to  manage 
and  navigate  her :  during  which  time  the  said  ship,  by 
reason  of  the  premises,  sunk  and  was  wholly  lost ;  and 
the  said  cargo  of  coals  was  also,  by  reason  of  the  premises, 
wholly  lost. 

4.  To  the  residue  of  the  declaration :  Never  indebted* 
The  plaintifis  joined  issue  on  all  four  pleas,  and  also 

demurred  to  the  second  and  third, 
Joinder  in  demurrer. 
The  demurrer  was  argued  in  last  Easter  Term  (a). 

Athertan,  for  the  plaintifis.     As  to  the  second  plea. 

(a)  April  27th,  1865.     Before  Lord  Campbett  C.  J.,  Wightma*,  Erie 
tod  Crompton  Js. 
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The  question  on  this  demurrer  is,  not  whether  the  facts         1855. 
there  stated  afford  ground  for  an  action  hy  defendant     Thompson 
against  plaintiffs,  but  whether  they  constitute  a  defence      gill'bsfy. 
in  this  action.     Now  the  first  averment,  that  the  ship 
was  not  seaworthy  at  the  commencement  of  the  voyage, 
is  no  answer  to   an   action   for  freight,   inasmuch  as,    - 
whether  seaworthy  or  not,  she  might  still  perform  the 
voyage  and  earn  freight.     And  the  rules  applicable  to 
an  ordinary  action  for  freight  must  be  applicable  to  an 
action,  like  this,  for  a  portion  of  the  freight.     But,  then, 
does  the  additional  averment,  that  the  ship  was  lost  by 
reason  of  the  unseaworthiness,  aid  the  defence  ?    Where 
a  defendant  sets  up  damage  to  himself  as  an  answer  to 
a  declaration,  he  must  at  least  shew  clear  damage  on  his 
side  equivalent  to  the  damage  sustained  by  the  plaintiff. 
"  A  cause  of  action  against  a  plaintiff  will  be  no  bar  to 
an  action  by  him  for  avoiding  circuity  of  action,  when 
the  recovery  in  both  actious  is  not  equal."     Note  (2)  to 
Turner  v.  Davies  (a).     [Manuty,  who  was  for  the  de- 
fendant, mentioned  Charles  v.  Altin  (i).    Lord  Campbtfl 
C.  J.     The  litigation  is  not  put  an  end  to  unless  the 
damages  are  equivalent.]     Here  the  damage  sustained 
by  the  loss  of  the  cargo  might  be  greater  or  less  than 
the  freight    It  might  happen  that  the  cargo,  on  arriving 
at  Constantinople,  from  the  state  of  the  market  or  other 
circumstances,  was   not   worth  the  freight.      [Erie  J. 
Suppose  the  contract  to  be,  if  I  give  you  a  straw  you 
shall  give  me  1000/.:  the  giving  of  the  straw  is  a  con- 
dition precedent  to  getting  the  1000/.     I  think  that  is 
the  rule  applied  to  such  mutual  contracts  as  this.]    That 
would  be  to  construe  this  charter  party  as  making  the 

(a)  2  mn$.  Saund.  150  6.  (*)  15  Com.  B.  40\ 
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1855.  contract  to  pay  the  freight  in  advance  dependent  on  the 
"Thompson"  Ailfilment  of  a  warranty.  There  are  three  cases:  first, 
GiLLEFrr  w^ere  l^e  act  °f  one  P^ty  w  a  condition  precedent  to 
his  calling  on  the  other  to  act ;  secondly,  where  there 
are  simply  mutual  stipulations ;  thirdly,  where  the  per- 
formance of  the  two  acts  is  to  be  simultaneous.  The 
utmost  that  can  be  said  is  that  this  is  a  case  of  the  third 
kind :  but  how  can  the  right  to  the  advance  of  freight 
be  simultaneous  with  a  right  to  have  the  use  of  the  ship 
during  the  whole  voyage  which  is  to  ensue  ?  {Erie  J. 
The  case  seems  to  me  to  fall  within  the  class  of  simul- 
taneous acts:  and,  if  the  sailing  were  illusory,  the 
plaintiff's  right  would  not  arise.]  The  defendant  might 
raise  that  point  on  a  traverse  of  the  sailing.  [Lord  Camp- 
bell C.  J.  There  is  a  great  difficulty  in  resting  the 
defence  upon  the  ground  of  avoiding  circuity :  but  it  is 
a  question  whether  the  freight  was  ever  earned.  Erie  J. 
Suppose  the  owner  of  the  cargo  had  said,  "  I  insist  on 
the  ship  not  sailing,  for  she  is  not  seaworthy."  I  do  not 
tbink  the  actual  loss  makes  any  difference.]  Suppose 
the  vessel  to  have  sailed  on  the  1st  of  January  and  not 
to  have  been  lost  till  the  1st  of  March:  would  not  the 
plaintiff  be  entitled  to  recover  the  advanced  freight  ? 
[Erie  J.  I  am  not  prepared  to  answer  in  the  affirmative : 
the  loss  is  only  evidence  of  the  unseaworthiness.] 
According  to  that,  the  slightest  want  of  completeness 
would  be  an  answer  ?  [Erie  J.  The  question  may  be 
as  to  a  substantial  non-performance,  as  illustrated  the 
language  of  Lord  Ellenborough  in  Havelock  v.  Geddes  (a). 
The  condition  precedent  seems  to  be  here  a  complex 
idea :  the  ship  is  to  sail,  being  staunch  &c]     Suppose 

(a)  10  Eatt,  555.  563.     See  Graot*  ▼.  U&,  9  Exch.  709.  716. 


XVIII.   VICTORIA.  215 

the  action  to  have  been  brought  the  day  after  the  ship       1855. 
had  sailed,  and  the  plea  to  have  been  that  she  did  not  ~tHOMP80N  " 
sail  being  staunch  &c,  throwing  the  loss  out  of  the     GlL^8py 
question.      [Crompton  J.     There   is   an   old   case   in 
Shower  (a),  which  seems  to  shew  that,  where  freight  is 
advanced,  if  the  ship  be  afterwards  lost,  the  freighters 
cannot  have  their  money  back.] 

The  third  plea  shews  only  neglect  subsequent  to  the 
vesting  of  the  right  of  action.  That,  at  the  utmost,  can 
be  ground  only  for  a  cross  action. 

Manisty,  contriL  As  to  the  second  plea.  The  con- 
tract was  that  the  ship  should  sail  in  a  state  reasonably 
fit  for  the  voyage.  The  quarter  of  the  freight  was  to 
be  advanced  subject  to  a  deduction  in  respect  of  the 
insurance,  interest  and  commission  which  would  fall  on 
the  defendant  But  the  insurance  would  be  worthless 
unless  the  ship  was  seaworthy  when  she  sailed.  [Lord 
Campbell  C.  J.  It  has  been  held  that  an  advance  like 
this  may  be  insured  under  the  name  of  freight,  though 
it  is  not  strictly  freight  (ft).  You  suggest  that  the  contract 
contemplates  the  defendant's  keeping  up  a  contract  of 
insurance.]  Yes :  the  deduction  is  partly  for  the  purpose 
of  enabling  the  defendant  to  insure.  [Lord  Campbell 
C.  J.  Or  to  stand  as  his  own  insurer.]  That  would  be 
the  same  thing,  so  far  as  relates  to  the  construction  of 
the  contract  The  contract  therefore  must  be  under- 
stood to  contain  a  warranty  by  the  plaintiffs  that  the 
ship  would  sail  in  a  proper  state.  [Erie  J.  Perhaps, 
according  to  a  distinction  which  has  been  drawn,  it  is 
not  so  much  a  warranty  as  an  element  of  the  contract.] 

(a)  Probably  tbc  Anonymout  case  in  2  Shorn,  283. 

(b)  See  Hall  v.  Jan  ton,  A  E.  $  B.  500.  509. 
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1855.  Even  in  the  case  of  an  action  for  the  price  of  goods  sold, 
Thompson  **  *8  competent  to  shew  that  there  is  nothing  recoverable, 
Gillebpy  bfecause  of  the  breach  of  a  warranty.  If  it  be  necessary 
to  inquire  whether  the  plea  is  good,  for  prevention  of  cir- 
cuity of  action,  it  is  to  be  observed  that  Charles  v.  Altin  (a) 
is  distinguishable.  It  was  there  held  that  a  plea,  in  order 
to  shew  a  defence  by  way  of  avoiding  circuity  of  action, 
must  shew  that  the  cross  claim  was  for  the  same  sum  as 
that  which  the  plaintiff  demands.  But  that  is  so  here ; 
for  the  loss  of  the  quarter  freight  to  the  defendant  is 
that  which  the  plaintiff,  in  respect  of  the  identical  con- 
tract, would  have  to  make  good  in  an  action  for  sailing 
with  the  ship  in  an  unsea worthy  state;  and  to  make  two 
cross  actions  necessary  for  the  adjustment  of  this  claim 
would  be  to  incur  what  Lord  Denman,  in  Walmesley  v. 
Cooper  (ft),  calls  "  the  scandal  and  absurdity  of  allowing 
A.  to  recover  against  B.9  in  one  action,  the  identical  sum 
which  B.  has  a  right  to  recover  in  another  against  A? 
That  something  additional  might  be  recovered  in  the 
cross  action  can  make  no  difference.  [Crompton  J.  What 
you  would  recover  in  the  cross  action  would  be  the 
value  of  the  goods.]  The  jury  would  be  bound  to  give 
the  amount  of  the  loss  accruing  from  the  payment  of 
the  quarter  freight.  [Lord  Campbell  C.  J.  That  comes 
to  a  case  of  unliquidated  damages :  where  the  circuity 
of  action  principle  applies,  the  cross  demand  ordinarily 
sounds  in  debt.]  Not  invariably,  as  in  the  case  of  a 
covenant  not  to  sue,  or  a  contract  to  indemnify.  [Lord 
Campbell  C  J.  It  is  certainly  a  reproach  to  our  pro- 
cedure that  we  cannot,  as  is  done  in  other  countries, 
always   bring   cross  demands  to  be  settled  at  once.] 

(o)  IS  Cm.  B.  46.  (6)  U  A.  fr  E.  216.  221,  2. 
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Gmnop  v.  Levy  {a)  furnishes  a  good  instance  of  the  1855. 

defence  which  a  contract  to  indemnify  supplies.  Thompson 

The  principle  of  avoiding  circuity  of  action  applies  qilJ^bpy 
to  the  third  plea  as  well  as  to  the  second. 

Atherton,  in  reply.  The  amount  sought  by  the  plaintiff 
here  possibly  might,  but  need  not  necessarily,  be  the 
same  as  that  which  the  defendant  would  recover  in  a 
cross  action.  Where  that  is  so,  the  principle  of  avoiding 
circuity  does  not  apply.  As  to  the  other  point,  the 
sailing  in  a  proper  condition  was  not  a  condition  pre- 
cedent, but  was  the  subject  of  a  mutual  stipulation :  the 
quarter  freight,  if  it  had  been  paid  on  the  ship  sailing, 
could  not  have  been  recovered  back  on  its  being  dis- 
covered, before  the  loss  of  the  ship  was  known,  that  she 
had  sailed  in  an  unseaworthy  state.  The  only  argu- 
ment that  can  be  raised  from  the  deduction  in  respect 
of  insurance  is,  that  both  parties  took  for  granted  that 
the  ship  would  be  seaworthy  at  the  time  of  sailing :  but 
that  does  not  make  the  seaworthiness  a  condition  pre- 
cedent. The  sailing  is  a  condition  precedent,  but  not 
the  sailing  in  any  particular  state  of  fitness. 

Cur.  adv.  vult 

The  issues  in  fact  were  tried  before  Parke  B.,  at  the 
last  assizes  for  Newcastle  upon  Tt/ne;  when  it  appeared  (J) 
that  the  ship  loaded  her  cargo  in  the  dock  at  Sunder- 
land, and,  on  the  22d  of  November  1854,  having  been 

(«)  11  Q.  B.  769. 

(6)  The  evidence  was  in  fact  given  in  a  eras  action,  in  which  the 
present  defendant  sued  the  present  plaintiffs  for  sending  the  ship  to  sea  in 
an  unseaworthy  state,  whereby  the  cargo  was  lost.  It  was  agreed  that  the 
evidence  given  in  this  cross  action  should  be  considered  applicable  to  the 
action  to  which  the  decision  in  the  text  refers. 


218  TBINITY  TERM. 

1855.  duly  cleared,  erased  the  bar,  and  came  out  of  Sunder- 
Thompson  ^iirf  harbour  into  the  roads,  where  she  cast  anchor  at 
Giluspy.  ab°at  three  miles  from  Sunderland.  At  that  time  she 
had  not  a  complete  crew;  and  the  mate  was  not  on 
board :  the  master,  shortly  after,  went  on  shore  to  search 
for  the  mate.  The  shrouds  and  the  cables  were  not  yet 
in  a  proper  condition  for  sailing :  and  the  bills  of  lading 
had  not  been  signed.  There  was  no  intention  that 
the  ship  should  return  to  the  harbour.  On  the  night  of 
the  22d,  the  master  not  having  yet  returned,  a  gale 
came  on ;  and  the  ship  was  lost  The  learned  Judge 
was  of  opinion  that,  upon  these  facts,  the  defendant 
was  entitled  to  a  verdict  on  the  issues  in  fact:  but 
he  reserved  leave  for  the  plaintifi  to  move  as  after 
mentioned. 

In  last  Term,  Knowles  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  entered  for  the  plaintiff 
on  the  first  plea,  "  on  the  ground  of  misdirection  on  the 
part  of  the  learned  Judge,  in  ruling  that  the  evidence 
in  the  cause  did  not  shew  that  the  ship  had  sailed,  and 
on  the  ground  that  the  evidence  shewed  that  the  ship 
had  sailed  within  the  meaning  of  the  charter."  In  this 
Term  (a), 

Watson  and  Manisty  shewed  cause.  The  ship  "did 
not  sail  as  alleged,"  that  is,  "  pursuant  to  the  said  charter 
party,"  according  to  which  she  was  to  be  "tight,  staunch 
and  strong,  and  every  way  fitted  for  the  voyage. "  [Lord 
Campbell  C.  J.  The  question,  so  put,  is  much  the 
same  as  the  question  raised  on  the  demurrer  to  the 
second  plea.]     But,  further,  she  did  not  sail  at  all. 

(•)  Afey  28th.      Before  Lord  Campbell  C.  J.,  Coleridge,   Brie  and 
Crompton  Jl. 
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What  constitutes  a  sailing  has  been  discussed  in  cases        1855. 
arising  upon  policies  of  insurance.     Thus,  in  Ridsdale  v.     Thompson 
Newnliam  (a),  where  the  assurance  was  on  freight  and      qillisfy. 
goods  by  a  ship  at  and  from  Portneuf  to  London,  war- 
ranted to  sail  on  or  before  the  28th  of  October,  and  the 
ship,  on  the  26th  of  October,  dropped  down  from  Port- 
neuf to  Quebec  (both  being  on  the  St  Lawrence),  and  at 
Quebec,  but  not  before,  completed  her  crew,  obtained 
clearance  on   the  29th,  and  quitted  Quebec  on   30th 
October,  it  was  held  that  the  warranty  was  not  complied 
with  by  the  dropping  down  from  Portneuf.     In  Lang  v. 
Anderdon  (b\  where  it  was  held  that  the  warranty  had 
been  complied  with,  Abbott  C.  J.  said:  "It  is  clear  that 
a  warranty  to  sail,  without  the  word  from,  is  not  com- 
plied with  by  the  vessel's  raising  her  anchor,  getting 
under  sail,  and  moving  onwards,  unless  at  the  time  of 
the  performance  of  these  acts  she  has  every  thing  ready 
for  the  performance  of  the  voyage,  and  such  acts  are 
done  at  the  commencement  of  it,  nothing  remaining  to 
be  done  afterwards."    "  And  if  it  had  been  necessary 
for  the  ship  in  question  to  take  in  a  part  of  her  cargo 
at  the  outside  of  the  shoal"  (which  was  ten  miles  from 
Demerara,  and  which  the  ship  did  not  leave  before  the    . 
day  named),  "  she  would  not  only  not  have  sailed  from 
Demerara  within  the   meaning  of  this   warranty,  but 
would  not  even  have  sailed  within  the  meaning  of  the 
other  warranty  to  which  I  have  alluded."    The  same 
principle    appears    from   Pittegrew  v.   Pringle  (c)  and 
Graham  v.  Barras(a*).     It  is  true  that  the  vessel  might 
have  begun  to  sail,  while  within  the  harbour,  if  she  bad 
weighed  anchor,  with  all  complete,  for  the  purpose  of 

(a)  3  Af.  $•  S.  456.  (6)  3  B.  §•  C.  495.  499. 

(0  3  B.  fr  Ad.  514.  (rf)  5  B.  fr  Ad.  1011. 
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1855.  beginning  the  voyage.     Bat  her  preparations  were  not 

Thompson  compIete:   *be  was  watting  to  complete  them.     Now 

_    *•  the  construction  of  a  contract  to  sail  must  be  the  same 

GlLLESPY. 

in  the  case  of  a  charter  party  as  in  the  case  of  the  war- 
ranty in  the  policy  of  assurance.  But  in  Boelandts  v. 
Harrison  (a),  where  the  question  arose  on  the  terms  of 
the  charter  party,  it  was  held  that  a  vessel  had  not 
sailed  from  Cardiff  till  she  had  left  the  ship  canal 
through  which  alone  the  navigable  sea  could  be  reached 
by  a  vessel  leaving  Cardiff  dock.  It  is  true  that  there 
the  portion  of  the  freight  was  to  be  paid  on  "  the  final 
sailing;"  but  that  can  mean  no  more  or  less  than 
"  sailing."  In  Van  Baggen  v.  Baines  (&)  a  ship  was 
chartered  "  to  leave  Amsterdam  not  later  than  all  March:" 
she  quitted  the  docks  of  Amsterdhm  during  March,  and 
reached  Alkmaar,  having  passed  through  the  North 
Holland  Canal,  on  the  31st  of  March,  went  from  Alk- 
maar to  Nieuve  Diep,  there  completed  her  crew,  and 
quitted  Nieuve  Diep  on  9th  April  It  was  held  that  the 
charter  party  was  complied  with :  but  the  Court  relied 
entirely  on  the  difference  between  a  contract  to  leave  a 
place  and  a  contract  to  sail  from  it 

Knowles,  Atherton  and  Unthank,  contra,  The  cases 
on  policies  of  insurance  are  inapplicable.  The  object 
of  the  warranty  there  is  to  limit  the  risk  of  the  under- 
writer; it  is  therefore  construed  strictly.  Here  the 
object  was  only  to  fix  a  point  of  time  at  which  the 
advance  of  freight  should  be  made.  Indeed  it  is  not, 
strictly,  freight  that  is  advanced  in  such  a  case,  as 
Gibbs  C.  J.  pointed  out  in  Andrew  v.  Moorhouse  (c). 

(a)  9  Exch.  444.  (6)  9  Exch.  523. 

(c)  5  Taunt.  435. 


OlLLESPY. 
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[Crompton  J.  It  is  a  sum  to  be  paid  for  taking  the  cargo  1855. 
on  board;  the  payment,  however,  not  to  be  made  till  the  Thompson 
ship  sails.  The  agreement  may  be  treated  as  two  con- 
tracts: one  to  pay  freight  at  such  a  rate ;  the  other  to  pay 
a  part  when  the  ship  sails.  Lord  Campbell  C.  J.  From 
which  point  of  time  the  freighter  probably  means  to  insure.] 
If  the  rule  as  to  policies  of  assurance  were  to  be  applied 
strictly  to  such  a  contract  as  this,  the  freight  would  not  be 
payable  if  the  ship  sailed  with  an  insufficient  crew,  though 
the  voyage  was  completed.  [Lord  Campbell  C.  J.  That 
would  arise,  not  on  the  express  warranty  to  sail,  but  on 
the  warranty  of  seaworthiness  implied  in  the  policy  of 
assurance. J  There  was  no  intention  that  the  vessel 
should  return  to  Sunderland :  if  she  had  taken  in  the 
master  and  mate  in  the  roads,  and  had  proceeded  on 
her  voyage,  at  what  time  would  the  sailing  have  com- 
menced ?  Surely  it  would  have  been  when  she  broke 
ground.  [Lord  Campbell  C.  J.  The  defendant  says, 
that  that  was  never  done  with  the  intent  of  performing 
the  voyage,  but  only  to  get  that  done  which  is  ordinarily 
done  in  harbour.]  There  was  an  inchoate  sailing,  as  in 
Van  Baggen  v.  Baines  (a).  In  Dixon  v.  Sadler  (b)  the 
Court  said :  "  If  the  voyage  be  such  as  to  require  a 
different  complement  of  men,  or  state  of  equipment,  in 
different  parts  of  it,  as,  if  it  were  a  voyage  down  a  canal 
or  river,  and  thence  across  to  the  open  sea,  it  would  be 
enough  if  the  vessel  were,  at  the  commencement  of  each 
stage  of  the  navigation,  properly  manned  and  equipped 
for  it"  Here  the  ship  had  all  necessary  for  so  much  of 
the  voyage  as  was  performed  before  she  was  lost  The 
word  "  final,  in  Roelandts  v.  Harrison  (c\  distinguishes 

(«)  9  Exch.  523.  {b)  b  M.$W.  405.  414. 

(c)  9  Exch.  444. 
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1855.        that  case  from   the  present.     No  doubt,  if  "sailing" 

Thompson     me*ns   "sailing  in  a  seaworthy  condition,"  this  issue 

Gillespy      must  ke  fo"nd  for  the  defendant :  and,  whether  that  is 

to  be  so  understood,  is  the  question  which  arises  on  the 

demurrer. 

Cur.  adv.  vult. 


Lord  Campbell  C.  J.  now  delivered  the  judgment 
.of  the  Court  on  the  demurrer  and  the  rule. 

This  was  an  action  by  the  owners  of  a  ship  on  a 
charter  party,  whereby  it  was  agreed  between  them  and 
the  defendant  that  the  ship,  being  tight,  staunch  and 
strong,  and  every  way  fitted  for  the  voyage,  should  at 
Sunderland  load  from  the  factors  of  the  defendant  a  full 
cargo  of  coals,  and,  being  so  loaded,  should  therewith 
proceed  to  Constantinople  for  orders,  and  deliver  the 
cargo  there  or  at  some  port  in  the  Black  Sea,  being  paid 
freight  on  the  quantity  delivered  at  certain  stipulated 
rates :  "  one  fourth  of  the  freight  to  be  advanced  to 
the  owner's  agent  in  London,  on  the  ship  having  sailed, 
less  5  per  cent,  thereon  for  insurance,  interest  and  com- 
mission." The  declaration  alleged  that  the  defendant 
caused  the  ship  to  be  loaded  with  a  cargo  of  coals ;  and 
"  that  the  said  ship,  being  so  loaded,  sailed,  to  wit  for 
Constantinople,  pursuant  to  the  said  charter  party ;"  and 
that,  although  the  plaintiffs  had  done  every  thing  to 
entitle  them  to  an  advance  of  one  fourth  of  the  freight, 
amounting  to  214/.,  the  defendant  had  not  paid  the  same 
or  any  part  thereof  to  their  agent  in  London. 

The  second  plea  was :  "  That  the  said  ship  was  not, 
at  the  commencement  of  the  said  voyage,  tight,  staunch 
and  strong,  and  every  way  fitted  for  the  voyage;  and 
that,  by  reason  of  the  premises,  the  said  ship  and  the 
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said  cargo  of  coals  were  wholly  lost."    To  this  plea  there        1855. 
was  a  demurrer,  Thompson 

Upon  the  argument  before  us,  in  last  Easter  Term,  q^m 
the  doctrine  of  circuity  of  action  was  relied  upon.  But 
we  do  not  think  it  applicable,  for  the  reasons  stated  in 
Charles  v.  Altin  (a).  We  are  of  opinion,  however,  that 
this  plea  is  a  bar  to  the  action,  on  the  ground  that  it 
shews  that  the  advance  of  freight  had  never  become 
payable. 

Freight,  generally  speaking,  is  not  payable  till  the 
goods  have  been  delivered  at  the  port  of  destination. 
Here,  by  special  stipulation,  one  quarter  of  the  amount 
was  to  be  paid  in  advance  on  a  certain  event,  viz.  the 
ship  having  sailed  from  Sunderland  for  Constantinople, 
in  pursuance  of  the  charter  party.  The  charter  party 
required  that,  when  she  sailed,  she  should  be  "tight, 
staunch  and  strong,  and  every  way  fitted  for  the  voyage.*9 
If -she  sailed  on  the  voyage  in  a  seaworthy  condition,  the 
merchant  was  to  advance  one  fourth  of  the  freight,  which 
he  could  not  recover  back  if  the  ship,  having  so  sailed, 
should  afterwards  be  lost  by  the  perils  of  the  sea,  without 
having  delivered  any  part  of  her  cargo.  Pro  tanto  the 
risk  was  transferred  from  the  ship  owners  to  the  mer- 
chant ;  and  the  arrangement  between  them  was  that  the 
amount  to  be  advanced  was  to  be  insured  by  him,  as 
appears  clearly  from  the  deduction  of  5  per  cent  for 
insurance,  interest  and  commission.  By  a  policy  of 
insurance,  the  merchant  was  to  be  indemnified  to  the 
extent  of  the  sum  he  was  to  advance.  But  he  could  not 
have  the  benefit  of  this  indemnity  unless,  at  the  com- 
mencement of  the  voyage,  the  ship  was  seaworthy.     He 

(a)  15  Com.  B.  46. 


V. 

GlLLESPY. 
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1855.  mus*  be  considered  to  have  promised  to  pay  one  fourth 
Thompson  °^  l^e  ^g^t  *n  advance,  if,  when  the  ship  sailed,  she 
was  in  such  a  condition  as  that  a  policy  of  insurance  on 
the  freight  would  attach,  and  enable  him  to  recover  the 
money  back  in  case  of  a  subsequent  loss.  But  the  pica 
avers  that  the  ship  was  not  seaworthy  at  the  commence- 
ment of  the  voyage,  and  that,  by  her  unseaworthiness, 
the  cargo  of  coals  was  wholly  lost  It  was  argued,  for 
the  plaintiff,  that  the  loss  after  the  sailing  is  for  this 
purpose  immaterial,  and  that,  although  unseaworthy 
when  she  sailed,  she  might  have  completed  the  voyage 
and  delivered  the  cargo  in  safety.  In  that  case  the  full 
freight  certainly  would  have  been  earned,  and  would 
have  been  payable :  but  still  the  conjuncture  never  would 
have  arisen  upon  which  a  part  of  the  freight  was  to  be 
paid  in  advance.  For  these  reasons  we  think  that  the 
second  plea  is  sufficient. 

There  is  a  third  plea,  upon  which,  as  it  is  demurred 
to,  we  are  bound  to  give  our  opinion.  This  plea  has 
some  introductory  observations  about  the  ship  having 
been  sent  to  sea  in  an  unseaworthy  state ;  but  it  contains 
no  allegation  to  that  effect:  and  we  consider  the  sub- 
stance and  gist  of  the  plea  to  be  that,  after  the  ship 
sailed  and  while  she  was  on  the  high  seas,  the  plaintiffs 
were  guilty  of  negligent  and  improper  conduct  "with 
regard  to  the  management  of  the  ship,  by  reason 
whereof  the  ship  and  cargo  >  were  wholly  lost.  This 
plea,  we  think,  is  bad,  as  it  admits  that  the  ship  sailed 
on  the  voyage  from  Sunderland  in  pursuance  of  the 
charter  party.  If  this  be  true,  one  fourth  of  the  freight 
thereupon  became  payable  in  advance ;  and  any  subse- 
quent default  or  misconduct  of  the  plaintiffs  would  only 
be  the  subject  of  a  cross  action. 
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We  have  now  to  consider  the  rule  which  was  obtained        1855. 
to  enter  the  verdict  for  the  plaintiffs  on  the  issue  taken     Thompson 
on  the  first  plea,  that  the  said  ship  did  not  sail  for     giJespy. 
Constantinople  pursuant  to  the  said  charter  party. 

The  learned  Judge,  at  the  trial,  thinking,  upon  the 
evidence  adduced,  that  she  did  not  sail  for  Constantinople 
pursuant  to  the  charter  party,  directed  the  verdict  to  be 
entered  for  the  defendant,  reserving  leave  to  move  to 
enter  the  verdict  for  the  plaintiffs. 

We  entirely  concur  in  the  opinion  expressed  by  the 
learned  Judge.  When  the  loss  happened,  the  ship  had 
left  the  harbour  of  Sunderland ;  but  she  had  not  com* 
menced  her  voyage  to  Constantinople.  Her  crew  was 
not  complete ;  the  master  and  mate  had  not  come  on 
board ;  her  shrouds  and  her  cables  had  not  been  put  in 
proper  condition  for  the  voyage;  and,  although  the 
cargo  was  on  board,  the  master  had  not  signed  the  bills 
of  lading.  The  ship  left  the  harbour  with  the  intention 
that  she  should  be  anchored  in  the  roadstead,  and  lie 
there  till  the  crew  should  be  completed,  the  master  and 
mate  come  on  board,  the  shrouds  and  cables  should  be 
put  into  proper  condition,  and  the  bills  of  lading  should 
be  signed.  There  she  was  to  prepare  for  the  commence- 
ment of  the  voyage,  because  it  was  more  convenient 
that  for  these  purposes  she  should  lie  there  than  in  the 
harbour.  But,  although  she  had  left  the  harbour  without 
the  intention  of  returning  thither,  she  had  left  the  har- 
bour with  the  intention  of  not  commencing  the  voyage 
till  the  necessary  preparations  should  be  completed. 
There  is  no  pretence  for  the  suggestion  that  she  had 
commenced  the  voyage,  and  was  driven  back  or  stopped 
by  the  occurrence  of  something  unforeseen.     The  inten- 

vol.  v.  q  s.  &  B. 
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1855.  tion,  when  she  crossed  the  bar,  unquestionably  was  that, 
Thompson  being  still  unfit  to  proceed  to  sea,  she  should  remain  at 
Gu.lf.6py.  anch°r  till  the  preparations  for  the  voyage  were  com- 
plete: and  before  they  were  complete  she  was  totally 
lost.  Under  these  circumstances,  can  it  be  said  that 
she  had  sailed  for  Constantinople  in  pursuance  of  the 
charter  party  ? 

It  was  admitted  that,  according  to  Ridsdale  v.  Newn- 
ham  (a)  and  several  other  cases  to  the  same  effect,  she 
could  not  be  said  to  have  sailed  within  the  meaning  of 
a  warranty  in  a  policy  of  insurance  that  she  should  sail 
from  Sunderland  to  Constantinople  on  or  before  the  day 
on  which  she  was  lost  Why  should  the  time  of  sailing 
when  according  to  this  charter  party  a  portion  of  the 
freight  was  to  become  payable  be  calculated  on  a  different 
principle?  According  to  the  reasoning  on  which  we 
gave  our  opinion  as  to  the  sufficiency  of  the  second  plea, 
it  could  not  have  been  the  meaning  of  the  charter  party 
that  a  portion  of  the  freight  should  be  payable  by  the 
merchant,  and  should  be  at  his  risk,  at  a  time  when  the 
ship,  although  at  sea,  was  unseaworthy,  and  was  pre- 
paring for  the  voyage,  and  when,  a  total  loss  happening, 
a  policy  of  insurance  on  the  freight  would  have  yielded 
him  no  indemnity.  The  decision  of  the  Court  of  Ex- 
chequer in  Roelandts  v.  Harrison  (Jb)  was  upon  a  similar 
clause  in  a  charter  party,  and  appears  to  us  to  be  strongly 
in  point  There  the  freight  was  made  payable  on  the 
"final  sailing  of  the  vessel  from  the  port  of  loading." 
But,  where  only  one  sailing  from  the  port  of  loading  is 
contemplated,  we  can  see  no  difference  between  "  the 

(o)  3  M.  fr  S.  456.  (6)  9  J?«ft.  444. 
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sailing  of  the  ship*1  and  "  the  final  sailing  of  the  ship/'        1855. 
The  facts  are  stronger  in  the  present  case  than   in     Thompson 
RoelandU  v.  Harrison  (a)9  to  shew  that  there  had  not      Gillespy. 
been  a  sailing ;  and  that,  when  the  ship  was  wrecked, 
she  was  only  preparing  to  sail. 

The  verdict  on  this  issue  must  therefore  stand  for  the 
defendant ;  and  the  rule  must  be  discharged. 

Judgment  for  defendant  on  the  second  plea; 

for  the  plaintiffs  on  the  third. 
Rule  for  entering  verdict  for  plaintiffs  dis- 
charged. 

(a)  9  Exeh.  444. 


Brewin,  Nicholson  and  Mercer,  assignees  of  {****• 

^^  Junt  I  it. 

Hatton,  against  Short,  Cutts,  North  and 
Gallimore. 


ACTION  by  plaintiffs  as  assignees  of  Francis  Augustus  Under  The 
„  MM  t       -  Bankrupt  Law 

Hatton,  a  bankrupt.  Consolidation 

Act,  1849 
(12  &  13  Vict 
e.  106.),  sect.  125,  goods  are  not  in  the  possession  of  the  bankrupt  at  the  time  of  the 
bankruptcy  by  the  consent  and  permission  of  the  true  owner  if  such  owner,  before  the  act 
of  bankruptcy,  give  notice  that  he  requires  the  possession :  and  the  Court  of  bankruptcy 
cannot  order  a  sale. 

Under  sect.  133,  all  transactions  entered  into  with  a  bankrupt  bona  fide,  before  the  fiat 
and  the  filing  of  the  petition,  are  valid,  notwithstanding  a  prior  act  of  bankruptcy,  provided 
the  party  to  the  transaction  with  the  bankrupt  had  not  notice  of  the  act  of  bankruptcy. 
Under  this  section,  any  act  by  the  owner  of  goods  in  the  possession  of  the  bankrupt  which, 
if  done  before  the  act  of  bankruptcy,  would  have  prevented  the  application  of  sect  125,  is  a 
transaction  within  sect.  133,  if  done  without  notice  of  an  act  of  bankruptcy.  As  if  the 
owner  demanded  from  the  bankrupt  possession  of  the  goods. 

But,  where  the  owner,  knowing  that  it  was  intended  by  the  trader  to  execute'an  assign- 
ment of  all  his  goods  for  the  benefit  of  his  creditors,  went  to  take  possession,  but  found 
the  assignee  under  the  assignment,  which  was  an  act  of  bankruptcy,  in  possession,  and, 
upon  stating  why  be  came,  was  told  by  the  assignee  that  he  was  too  late,  for  that  the 
assignee  was  in  possession  under  the  assignment,  and  the  trader  afterwards  was  made 
bankrupt,  this  was  held  not  to  be  within  the  protection  of  sect.  133,  nothing  appearing 
before  the  notice  of  the  assignment,  beyond  an  intention  to  demand  the  goods. 

Q  2 
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1855.  The  first  count  alleged  that  defendants,  before  Hatton 

Brewin  became  bankrupt,  broke  and  entered  a  dwelling  house 
Short.  °^  Hatton,  and  removed  the  fixtures,  parcel  thereof, 
Hatton  being  then  in  possession,  and  expelled  him 
therefrom,  and  carried  away  and  converted  to  their 
own  use  goods,  chattels  &c.  (enumerated)  of  Hatton* 
Special  damage. 

Second  count :  That,  after  Hatton  became  bankrupt, 
defendants  carried  away  and  converted  to  their  own 
use  goods,  chattels  &c.  belonging  to  plaintiffs  as  as- 
signees.    Special  damage. 

Pleas:  1.  Not  guilty.  4.  To  the  first  count:  that 
the  fixtures,  goods  and  chattels  were  not  the  fixtures, 
goods  and  chattels  of  Hatton.  7.  To  the  second  count : 
that  the  goods,  chattels  &c.  were  not  the  goods  and 
chattels  of  plaintiffs  as  such  assignees. 

Issue  was  joined  on  these  pleas,  and  on  four  other 
pleas,  as  to  which  no  discussion  arose  in  banc. 

On  the  trial,  before  Alderson  B.,  at  the  last  Derbyshire 
Assizes,  it  appeared  that,  in  February  1854,  Hatton, 
a  trader,  in  consideration  of  200/.  lent  to  him  by  de- 
fendants Short  and  Cutis,  assigned  to  them  by  deed  the 
goods  in  question,  with  power  to  take  absolute  possession 
at  such  times  as  they  should  in  their  discretion  think  fit. 
The  goods  remained  in  the  possession  of  Hatton.  At 
a  meeting  of  Hattons  creditors,  on  Saturday  18th  No- 
vernier  1854,  at  which  Short  was  present,  it  was  agreed 
that  Hatton  should  execute  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors ;  Short,  however, 
not  assenting.  The  deed  was  accordingly  executed  early 
on  Monday  20th  November ;  and  the  plaintiff  Mercer, 
one  of  the  assignees  under  such  deed  of  assignment, 
went  into  the  house  and  took  possession.     On  the  same 
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morning,  Short  sent  defendant  North,  a  bailiff,  with  1855. 
directions  to  take  possession  under  the  deed  of  February  ;  Brkww 
which  he  handed  to  North.  North  arrived  at  the  house  short. 
about  nine  in  the  morning,  after  the  assignment  to  the 
creditors  had  been  executed,  and  after  Mercer  had  taken 
possession.  Hatton  met  North  on  the  ground  floor  of  the 
house,  and  asked  him  what  he  had  come  for.  North 
answered,  that  he  had  come  to  get  possession.  Hatton 
said :  « You  are  too  late ;  you  must  see  Mr.  Mercer? 
North  went  up  stairs,  and  found  Mercer  in  an  upper 
room.  Mercer  asked  him  what  he  wanted.  North 
answered  that  he  was  come  to  take  possession  for  Short, 
under  the  deed  of  February,  which  he  shewed.  Mercer 
answered :  "  You  are  too  late ;  I  am  in  possession  under 
a  bill  of  sale  for  all  the  creditors."  North  then  went 
awaj.  Defendants  afterwards  took  the  goods  and  sold 
them  by  auction;  defendant  Gallimore  was  the  auc- 
tioneer, ultimately  the  purchaser,  and  kept  the  goods. 
On  23d  November,  after  the  sale,  Hatton  was  made 
bankrupt  upon  his  own  declaration  of  insolvency ;  and 
plaintifls  were  appointed  assignees  on  9th  December. 
On  20th  January  1855,  the  Leeds  Court  of  Bankruptcy 
ordered  the  goods  to  be  sold.  A  copy  of  the  order  was 
served  on  each  of  the  defendants.  A  verdict  was  found 
for  the  plaintiffs  on  all  the  issues,  leave  being  reserved 
to  move  as  after  mentioned. 

In  last  Easter  Term,  Macaulay  obtained  a  rule  calling 
on  the  plaintiffs  to  shew  cause  why  a  verdict  should  not 
be  entered  for  the  defendants,  on  the  grounds :  "  First, 
that  the  goods  had  been  taken  out  of  the  possession  of 
the  bankrupt  by  the  defendants  before  any  notice  to 
them  of  a  prior  act  of  bankruptcy ;  Second,  that,  at  the 
time  of  the  defendants  having  notice  of  an  act  of  bank* 
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1855.        ruptcy,  the  goods  were  not  in  the  possession  of  the 

BaEWIM       bankrupt  as  reputed  owner  with  the  consent  of  the 

Shobt        defendants;   Third,  that,  upon  the  facts,  the  plaintiffs 

had  not  such  title  to  the  goods  as  would  enable  them  to 

maintain  an  action  of  trover."    In  this  Term  (a), 

Mellor  and  J.  H.  Brewer  shewed  cause.  Under 
sect  125  of  The  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Vict  c.  106.),  the  bankrupt  here  having, 
at  the  time  he  became  bankrupt,  "  by  the  consent  and 
permission  of  the  true  owner  thereof,"  the  goods  in 
question,  "whereof  he  was  reputed  owner,"  "in  his 
possession,  order,  or  disposition,"  the  Court  of  Bank- 
ruptcy had  "  power  to  order  the  same  to  be  sold  or 
disposed  of  for  the  benefit  of  the  creditors  under  the 
bankruptcy."  This  statute  reenacts  the  earlier  law  as 
to  apparent  possession,  but  requires  an  order  of  the 
Court  for  sale  instead  of  immediately  vesting  the  pro- 
perty in  the  assignees:  in  Heslop  v.  Baker  (b)  it  was 
held  that  the  property  does  not  pass  to  the  assignees  by 
the  general  assignment  in  sect.  141,  and  that,  when  the 
order  of  the  Court  is  made,  the  title  under  it  relates  to 
the  act  of  bankruptcy.  Up  to  the  act  of  bankruptcy  the 
law  is  as  before  stat.  12  &  13  Vict  c.  106.  If,  therefore, 
up  to  and  at  the  time  of  the  act  of  bankruptcy,  the 
goods  remain,  with  the  consent  of  the  owner,  in  the 
apparent  possession  of  the  bankrupt,  notice  of  the  act  of 
bankruptcy  at  that  time  is  not  required  as  part  of  the  title 
of  the  assignees  derived  under  the  order  of  the  Court  of 

(a)  May  2otb  and  26th.  Before  Lord  Campbell  C.  J ,  CoUridge  aad 
Erie  Jt.  Crompton  J.  alto  was  present  during  a  part  of  the  argument  on 
26th  May. 

(fc)  6  Exeh.  740. 
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Bankruptcy.  On  the  other  side,  reliance  is  placed  on  1855. 
sect  133,  which  enacts  that  "  all  contracts,  dealings,  and  Bkkwin 
transactions  by  and  with  any  bankrupt  really  and  bon&  short. 
fide  made  and  entered  into  before  the  date  of  the  fiat 
or  the  filing  of  such  petition,"  "  shall  be  deeme.l  to  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by 
such  bankrupt  committed,  provided  the  person  so  deal- 
ing with"  w  such  bankrupt"  "  had  not  at  the  time  of 
such"  "  contract,  dealing,  or  transaction,"  "  notice  of  any 
prior  act  of  bankruptcy  by  him  committed."  And  it 
will  be  said  that  what  took  place  on  20th  November  was 
such  a  "  transaction,"  inasmuch  as  North  entered  without 
notice  of  an  act  of  bankruptcy.  But  there  was  then  no 
"  transaction :"  there  was  merely  a  conversation,  at  best 
contemporaneous  with  the  notice  of  the  act  of  bank- 
ruptcy: there  was  indeed  afterwards  a  seizure;  but 
that  was  after  notice.  In  Graham  v.  Furber  (a)  it  was 
held  that  the  actual  taking  of  the  goods  out  of  the  pos- 
session, order  and  disposition  of  the  bankrupt  is  such  a 
transaction:  but,  before  that  took  place  in  the  present 
case,  there  was  notice  of  the  act  of  bankruptcy.  In  In  re 
Sty  an  {b)  Lord  Lyndhurst  held  that  the  assignment  of  a 
policy  of  assurance  on  the  life  of  a  bankrupt,  where  notice 
to  the  assurance  office  was  given  before  the  fiat,  though 
after  a  secret  act  of  bankruptcy,  is  such  a  transaction 
within  the  corresponding  enactment  of  stat  2  &  3  Vict, 
c.  29.  *.  1.  In  that  case  a  mutual  dealing  took  place 
between  the  parties ;  and  all  was  completed  except  the 
notice  to  the  office :  nothing  of  the  sort  took  place  here 
on  the  20th  November.  [Lord  Campbell  C.  J.  What  is 
incomplete  here?]  The  taking  of  possession.  [Lord 
Campbell  C.  J.     They  say  that  possession  was  taken.] 

(a)  14  Com,  B.  134.  (ft)  1  Phill.  Rep.  Ch   105. 
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185*5.  There  was  no  more  than  an  indication  of  intention :  and 
Bbewin       that  was  made,  not  to  the  bankrupt,  but  to  the  assignee 

Shoet.  under  the  deed.  In  Pariente  v.  Pennell(a)9  as  in 
Graham  v.  Furber(b)9  there  was  an  actual  taking  of 
possession.  In  Young  v.  Hope{c)  a  sale  by  the  true 
owner  was  held  to  be  a  "  transaction"  within  stat  2  &  S 
Viet  c.  29.  s.  1. :  Parke  B.  there  relied  on  In reStyan(d) 
and  Pariente  v.  Pennell{a\  In  Smith  v.  Topping (e), 
under  stat  6  G.  4.  c.  16.,  it  was  held  that  a  demand  of 
the  goods  made  upon  the  bankrupt,  before  the  bank- 
ruptcy, by  the  true  owner,  prevented  the  goods  from 
being  in  the  bankrupt's  possession  by  the  consent  of  the 
owner,  under  sect.  72.  There  the  enactment  as  to 
apparent  possession  never  took  effect  at  all :  here  there 
is  no  question  but  that,  at  the  time  of  the  act  of  bank- 
ruptcy, the  goods  were  in  the  bankrupt's  possession  with 
the  consent  of  theHrue  owner. 

G.  Hayes  and  Bittleston,  contrd.  It  is  admitted,  on  the 
other  side,  that  a  notice  demanding  the  possession,  given 
before  the  act  of  bankruptcy,  would  have  been  enough. 
[Lord  Campbell  C.  J.  Enough  to  prevent  the  operation 
of  sect.  125:  in  that  case  the  protection  of  sect.  133 
would  not  be  wanted.]  The  general  course  of  legisla- 
tion latterly  has  been  directed  to  protecting  bona  fide 
transactions:  stat.  6  G.  4.  c.  16.  *.  82.  protected  pay- 
ments bona  fide  made,  before  the  commission,  by  or  to 
a  bankrupt,  the  other  party  having  no  notice  of  an  act 
of  bankruptcy:  stat.  2  &  3  Viet  c.  29.  *•  1.  extends  this 
principle,  and  uses  substantially  the  same  language  as 

(a)  2  Moo.  4-  R.  517.  (b)  U  Com.  B.  134. 

(c;  2  Exch.  105.  (d)  1  FkUL  Rep.  Ch.  105. 

(•)  5  B.  4-  Ad.  674. 
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sect  133  of  stat.  12  &  13  Vict.  c.  106.  That  which  would  1855. 
have  prevented  the  operation  of  sect  125,  if  done  before  Bbewin 
the  bankruptcy,  must  be  sufficient,  if  done  between  shoht. 
the  bankruptcy  and  the  fiat,  to  bring  the  case  within 
sect.  133.  In  each  case  the  demand  makes  the  adverse 
holding  wrongful.  The  owner  of  the  goods  did  what  he 
could:  the  demand  by  the  bailiff  determined  the  holding 
by  the  assignees  under  the  bill  of  sale,  as  far  as  was  pos- 
sible. That  was  sufficient  under  stat.  6  G.  4.  c.  16.  s.  72. ; 
Belcher  v.  Bellamy  (a);  and  therefore  is  so  under  sect  133 
of  stat  12  &  13  Vict  c.  106.  There  was  at  least  a  con- 
current possession.  It  could  not  be  necessary  to  expel 
the  assignees  under  the  deed :  and,  where  all  has  been 
done  that  can  be  done,  there  is  a  "  transaction"  within 
the  authority  of  In  re  Styan  (ft),  Pariente  v.  Pennell{c\ 
Graham  v.  Furber(d)9  and  Young  v.  Hope(e).  [Lord 
Campbell  C.  J.  Johnson  defines  "  transaction**  as  "  nego- 
tiation; dealing  between  man  and  man."]  Sect  133 
mentions  "dealings"  as  well  as  "transactions."  In 
Young  v.  Hope  (a)  the  sale  to  a  third  party  was  held  to 
be  a  transaction  with  the  bankrupt  Parke  B.,  in 
Bowman  v.  Malcolm  (g)9  considered  a  general  lien  to  be 
a  transaction,  under  stat.  2  &  3  Vict.  c.  29.  s.  1.  Here 
North  was  in  the  house  before  he  was  told  of  the  assign* 
ment :  it  is  as  if  a  sheriff  had  entered,  and  had  been 
afterwards  told  of  an  act  of  bankruptcy.  If  it  be  said 
that  the  referring  North  to  the  deed  of  assignment  was  a 
notice  of  the  act  of  bankruptcy,  his  reference  to  the  deed 
of  sale  must  be  considered  as  a  demand ;  and  that  was  the 
prior  act  of  the  two.  The  length  of  interval  between  them 

(a)  2  Exch.  303.  (b)   1  PhiU,  Rep.  Ch.  105. 

(e)  2  Moo.  4-  R.  617.  (d)   14  Com.  B.  134. 

(e)  2  Exch   105.  (<?)  11  M .  fr  W.  833.  844. 


V. 

Short. 
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1855.  '  can  make  no  difference:  yet,  if  North  had  not  been  told 
Bbewin  of  the  assignment  till  three  days  after  he  claimed  under 
the  bill  of  sale,  no  question  could  have  arisen.  [Lord 
Campbell  C.  J.  Short  knew,  before,  that  an  act  of  bank- 
ruptcy was  intended :  now  the  transaction  under  sect. 
133  must  be  bona  fide.]  It  was  the  more  bona  fide  for 
his  knowledge  of  the  risk  of  the  bankruptcy.  [Cromptan 
J.  At  what  point  of  time  do  you  say  there  was  an 
unequivocal  demand  ?]  At  the  time  when  North  went 
in,  explained  as  that  was  by  his  reference  to  the  bill 
of  sale. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

The  plaintifls,  as  assignees  of  Hatton,  make  out  a  clear 
prim&  facie  case  to  the  goods  in  question,  under  sect.  125 
of  stat  12  &  13  Vict  c.  106.  The  bankrupt,  at  the  time 
he  became  bankrupt,  with  the  permission  and  consent  of 
the  true  owners  thereof,  had  in  his  possession,  order  and 
disposition  the  goods  whereof  he  was  reputed  owner, 
and  whereof  he  had  taken  upon  himself  the  sale  and 
disposition  as  owner:  and  the  Court  of  bankruptcy  had 
ordered  the  goods  to  be  sold  and  disposed  of  for  the 
benefit  of  the  creditors  under  the  bankruptcy.  The 
defendants,  therefore,  must  shew  that,  under  sect  133 
of  the  statute,  the  true  owners  had  done  something 
after  the  act  of  bankruptcy  to  defeat  the  operation  of 
sect  125. 

If,  before  the  fiat,  and  without  notice  of  an  act  of 
bankruptcy,  they  had  actually  taken  the  goods  out  of 
the  possession,  order  and  disposition  of  the  bankrupt, 
and  themselves  obtained  the  possession,  order  and  dis- 
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position  of  them,  according  to  Graham  v.  Furberfa)  1855. 
and  several  preceding  cases,  their  title  would  have  Brfwin 
prevailed,  notwithstanding  the  prior  secret  act  of  bank-  short. 
ruptcy.  If,  before  the  fiat  and  after  the  act  of  bankruptcy, 
they,  bona  fide,  and  without  notice  of  the  act  of  bank- 
ruptcy, had  done  any  thing  which  before  an  act  of 
bankruptcy  would  have  been  sufficient  to  determine 
their  permission  and  consent  to  the  goods  remaining  in 
the  possession,  order  and  disposition  of  the  bankrupt, 
so  as  that  a  subsequent  act  of  bankruptcy  would  not 
have  subjected  the  goods  to  be  dealt  with  under  the 
clause  in  the  bankrupt  Acts  respecting  reputed  owner- 
ship, we  should  have  held  that  their  title  ought  to 
prevail,  although  they  had  not,  before  notice  of  the 
act  of  bankruptcy,  succeeded  in  obtaining  the  actual 
possession  of  the  goods.  Although  no  prior  case 
appears  to  have  gone  so  far,  we  do  not  find  any  decision 
or  dictum  adverse  to  this  doctrine :  and,  looking  to  the 
language  of  sect.  133,  and  the  general  scope  of  the 
legislation  of  which  it  is  a  part,  there  seems  strong 
ground  for  contending  that  the  object  of  the  Legislature 
was  to  give  the  same  validity  and  force  to  all  contracts 
dealings  and  transactions  by  and  with  any  bankrupt 
really  and  bona  fide  made  and  entered  into  before  the 
date  of  the  fiat  or  filing  of  the  petition  as  they  would 
have  had  if  made  and  entered  into  before  any  act  of 
bankruptcy ;  and  that  the  word  "  transaction,"  as  here 
used,  has  not  any  extraordinary  or  technical  meaning, 
but  is  used  in  its  ordinary  sense  of  "  act,  doing,  nego- 
tiation or  dealing,"  as  defined  in  the  common  dictionaries. 
Bon&  fide  transactions  between  the  act  of  bankruptcy 

(a)   14  Com.  B.  134. 


\ 
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1855.        and  the  fiat  may  reasonably  be  rendered  valid  as  to 

Bbewin       those  who  have  no  notice  of  the  act  of  bankruptcy,  in 

Short.       ^e  8ame  manner  as  if  they  had  occurred  before  the  act 

of  bankruptcy ;  and  the  very  harsh  effect  of  the  doctrine 

that  the  title  of  the  assignees  has  relation  to  the  act  of  j. 

bankruptcy  may  thus  be  beneficially  modified. 

In  the  present  case,  the  true  owners  certainly  never 
did  obtain  possession  of  the  goods  before  they  had  notice 
of  the  act  of  bankruptcy.  This  alone  we  should  not 
have  considered  fatal  to  their  claim.  But,  on  examining 
the  evidence,  they  do  not  appear  to  us,  before  they  had 
notice  of  the  act  of  bankruptcy,  to  have  bona  fide  done 
what  would  have  been  sufficient  to  have  determined  the 
"  apparent  ownership"  had  it  occurred  prior  to  an  act  of 
bankruptcy.  Before  notice  of  the  act  of  bankruptcy, 
there  seems  to  us  to  have  been  only  an  intention  to  do 
something  for  this  purpose,  without  any  thing  actually 
being  done.  Short  was  present  at  the  meeting  of 
creditors  on  Saturday  18th  November,  and  knew  of  the 
arrangement  that  Hatton  should  immediately  execute  an 
assignment  of  all  his  effects,  which  would  amount  to  an 
act  of  bankruptcy.  With  a  strong  suspicion  that  this 
had  been  done,  or  would  immediately  be  done,  before 
nine  o'clock  on  Monday  morning  he  sends  North  with 
the  bill  of  sale  executed  in  February  preceding,  and 
desires  him  to  take  possession.  North  was  Shortb  agent 
for  this  purpose :  but  it  was  not  denied  that  North  was 
likewise  his  agent  to  receive  notice  of  the  act  of  bank- 
ruptcy which  had  now  been  committed  by  the  execution 
of  the  assignment  to  Mercer,  Edge  and  Brewin.  At 
the  door  of  HattorCs  house,  Hatton,  seeing  North,  and 
knowing  the  object  of  his  coming  (which  was  to  get 
possession  of  the  goods,  if  possible,  before  an  act  of 
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bankruptcy),  said  to  him,  "You  are  too  late,  John:  1855. 
you  must  see  Mr.  Mercer."  Now  Mr.  Mercer  was  one  Brewin 
of  the  persons  to  whom,  according  to  the  arrangement  short. 
made  on  the  Saturday,  the  assignment,  which  was  the 
act  of  bankruptcy,  had  been  executed.  If  Short  himself 
had  been  present,  this  would  have  been  notice  to  him 
of  the  act  of  bankruptcy.  But  hitherto  North  had  made 
no  demand  of  the  goods,  and  had  done  nothing  to 
determine  the  consent  and  permission  of  the  true 
owners  to  Hatton  remaining  in  possession  of  them. 
North  then  went  to  Mercer,  who  asked  him  what  he 
wanted.  North  said:  "I  am  come  to  take  possession 
under  bill  of  sale  for  Short"  shewing  the  bill  of  sale. 
Mercer,  after  looking  at  it,  said :  "  You  are  too  late :  I 
am  in  possession  under  a  bill  of  sale  for  benefit  of  all 
the  creditors."  North  then  said :  "  Well,  if  I  am,  I  can't 
help  it :  111  go  to  Mr.  Cutts;"  and  then  he  went  away. 

We  should  have  held  that  the  mere  circumstance  of 
the  true  owners  not  having  been  able  to  obtain  actual 
possession  of  the  goods  would  not  have  been  fatal  to 
their  claim.  We  cannot  adopt  such  vague  language  as 
that  "  any  attempt  to  obtain  possession  would  do,"  or 
that  "  it  is  enough  if  the  true  owner  does  all  he  can  to 
obtain  possession;"  for  the  attempt  may  be  frustrated 
without  the  true  owner  having  seen  the  goods,  or  the 
bankrupt,  or  any  one  representing  him;  and  he  may 
have  done  all  he  could  to  obtain  possession  without 
having  been  able  to  do  anything.  But,  if,  before  the 
date  of  the  fiat,  and  before  notice  of  an  act  of  bank- 
ruptcy, the  true  owner  had  bona  fide  demanded 
possession  of  the  goods,  and,  communicating  with  the 
bankrupt,  had  done  that  which  would  shew  that  the 
goods  did  not  longer  toith  his  consent  and  permission 
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Bbewin 
v. 

Shout. 


remain  in  the  possession,  order  and  disposition  of  the 
bankrupt,  we  should  hold  that  the  title  of  the  tme 
owner  would  not  be  defeated  by  a  prior  secret  act  of 
bankruptcy.  But  a  mere  intention  to  demand  the  goods 
and  to  get  possession  of  them  we  hold  not  to  be  a 
"  dealing"  or  "  transaction?  within  the  meaning  of  this 
section  of  the  Act  of  parliament :  and  we  think  that 
nothing  beyond  an  intention  to  do  this  was  proved  before 
notice  of  the  act  of  bankruptcy. 

The  title  gained  under  the  125th  section  of  the 
statute  therefore  remains;  and  we  are  bound  to  give 
judgment  for  the  plaintiffs. 

Rule  discharged. 


Saturday, 
/we  2d. 


John  Henry  Fitch  against  William  Jones. 


/""10UNT  that  defendant,  "  to  wit  on  1st  January  1855, 

by  his  promissory  note  now  overdue,  promised  to 

pay  to  one  Mr.  Needham  or  order  4021  ID*,  two  months 


Action  on  a 
promissory 
note  at  two 
months  after 
date  by  in- 
dorsee against 
maker.     Plea : 

that  the  defendant  made  the  note  and  delivered  it  to  the  indorser  in  payment  of  a  bet  on  the 
amount  of  hop  duty ;  and  that  plaintiff  took  it  when  overdue  and  without  value.  Issue  thereon. 

On  the  trial,  it  was  proved  that  the  note  was  made  and  given  for  the  bet  to  the  indorser 
in  January  1855  *,  it  bore  date  1st  January  1854,  but  across  it,  at  the  time  it  was  delivered 
by  the  maker,  was  written  *'  Due  the  4  March  1855.°  In  fact  the  date  of  1854  was  a  mistake 
for  1855,  not  noticed  by  any  one.  It  was  indorsed  to  plaintiff  in  January  1855.  The  Judgo 
reserved  leave  to  enter  a  verdict  for  the  plaintiff  if  the  note  was  overdue.  He  left  it  to  the 
jury  to  say  whether  there  wss  value  for  tho  indorsement,  telling  them  that  the  burthen 
lay  on  the  defendant  to  prove  that  there  was  none. 

Held,  that  the  memorandum  that  the  note  was  due  on  4th  March  1855  was  equivalent 
to  a  memorandum  correcting  the  error  in  the  date,  and,  being  made  before  the  note  was 
issued,  operated  as  a  correction ;  and,  consequently,  that  the  note  was  not  overdue. 

Held,  also,  that  there  was  no  misdirection ;  for  that,  though  proof  that  a  negotiable  instru- 
ment was  affected  with  fraud  or  illegality  in  the  hands  of  a  previous  bolder  raises  a 
presumption  that  he  would  indorse  it  away  to  an  agent  without  value,  and  consequently 
calls  on  the  plaintiff  for  proof  that  he  gave  value,  the  presumption  does  not  arise  when  the 
previous  holder  merely  held  without  consideration.  And  that  a  bet,  though  void,  and 
therefore  no  consideration,  was  not  illegal  so  as  to  raise  a  presumption  that  the  indorsement 
was  without  value. 
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after  date,H  which  note  was  indorsed  by  Needham  to         1855. 
Taylor,  and    Taylor  to   plaintiff.     Breach:    Non-pay-        fitch 

ment  Jones. 

2d  count,  on  a  note  now  overdue,  payable  on   the 

4th  day  of  March  1855  at  the  London  and  Westminster 

Bank,  Southtoarky  and  averring  presentment  there. 

Pleas.     1.  To  the  first  count     That  defendant  did 

not  make  the  note.     2.  That  Needham  did  not  indorse 

the  note  to  Taylor.     3.  That  Taylor  did  not  indorse  it 

to  Needham.    Pleas  4, 5  and  6,  to  the  second  count,  were 

similar  to  pleas  1,  2  and  3  to  the  first  count.     Plea  7,  to 

second  count,  a  traverse  of  the  presentment.     Plea  8, 

to  the  second  count,  that  the  note  was  not  overdue.    9. 

To  first  county  that,  after  the  passing  of  stat.  8  &  9  Vict. 

c.  109.,  defendant  and  Needham  betted  with  each  other 

and  made  a  contract  by  way  of  wagering  concerning  the 

amount  of  hop  duty  in  1854,  and  that  the  promissory 

note  was   made  and   delivered   to  Needham  to  secure 

payment  of  40£  19*.  won  by  him  from  defendant  on  the 

said  wagering;  and  that,  when  the  note  was  indorsed 

to  Taylor  and  to  plaintiff,  they  respectively  had  notice 

of  the  premises;  and  that  there  was  no  consideration  for 

any  of  the  indorsements;  and  that  the  note  was  overdue 

when  first  indorsed.     Plea  10  was  a  similar  plea  to  the 

second  count.     The  plaintiff  took  issue  on  these  pleas. 

On  the  trial,  at  the  London  sittings  in  Easter  Term, 

before    Coleridge  J.,    it  appeared    that  Needham   had 

borrowed  from  plaintiff  100/.,  which  was  secured  to  him 

by  a  bill  drawn  by  Needham  on  Taylor,  which  became 

due  on  8th  November  1854.     This  bill  was  renewed; 

and  the  renewed  bill  would  become  due  on  9th  January 

1855.     A  few  days  before  9th  January  it  was  arranged 

that  Needham  should  draw  on   Taylor  for  60/.  at  two 
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1855.  months,  and  that  both  should  indorse  to  plaintiff  a  note 
Fitch  of  defendant's  for  40/.  19*.,  and  plaintiff  should  thus 
j  T-  renew  the  bill  for  100£     In  furtherance  of  this  arrange- 

ment, on  the  9th  January  1855,  Needham  received  from 
the  plaintiff  the  100/.  bill  due  that  day,  and  gave  in 
exchange  to  the  plaintiff  his  draft  on  Taylor  for  60/.  at 
two  months'  date,  and  the  note  on  which  this  action  was 
brought,  which,  when  it  was  handed  over  to  plaintiff, 
bore  the  indorsements  of  Needham  and  Taylor.  The 
following  is  a  copy  of  the  note. 

|    ^    ^  "London  Jan.  1,  1854. 

Two  month  *afl|r  /Sate,  we  promise  to  pay  to  Mr. 


Needham  or  <^eiftiuF  swn  of  forty  pounds  nineteen 

J  *  •*  f 


shillings.         J    *§    S 


„j    fl?  William  Jones  £  Co? 


It  was  proved  that  the  note  was  made  by  the  defend- 
ant, and  delivered  to  Needham  on  2d  January  1855  in 
payment  of  a  bet,  as  described  in  the  9th  plea.  The 
note,  when  delivered  to  Needham  by  defendant,  had  the 
memorandum  that  it  was  due  4th  March  1855  written 
on  it;  but  it  was  dated  1st  January  1854  by  mistake: 
and  neither  plaintiff  nor  Needham  noticed  this  mistake. 
The  note  was  dishonoured.  No  proof  was  given  of 
presentment  at  the  London  and  Westminster  Bank. 

The  defendant's  counsel  contended  *  that,  the  note 
being  payable  two  months  after  date,  was  according  to 
its  tenor  due  in  March  1854,  and  that  therefore  the 
ninth  plea  was  proved,  even  if  the  indorsement  was 
bon&  fide  and  for  value.  He  also  contended,  to  the  jury, . 
that  the  plaintiff  must  have  known  the  nature  of  the 
consideration  for  which  the  note  was  given,  and  that 
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they  were  not  bound  to  believe  the  evidence  that  value  18.55. 
was  given.  The  plaintiff's  counsel  gave  up  the  second  f,tch 
count,  as,  supposing  no  other  objection  to  it,  the  want  j0»\s. 
of  presentment  was  fatal. 

The  learned  Judge  gave  leave  to  move  to  enter  a 
verdict  for  defendant,  if  the  note  was  as  a  matter  of  law 
overdue,  and  took  the  opinion  of  the  jury  on  the  ques- 
tions, whether  there  was  value  and  notice,  and  whether  the 
note  was  misdated  by  mistake.  He  stated,  in  summing 
up,  that  it  lay  on  the  defendant  to  prove  the  absence  of 
consideration ;  and  that  all  the  evidence  as  to  that  was 
in  favour  of  the  plaintiff.  The  jury  found  for  the 
plaintiff.  The  verdict  was  entered  for  the  plaintiff  on 
the  issues  on  the  pleas  to  the  first  count,  and  for  the 
defendant  on  those  to  the  second  count 

H.  Hawkins,  in  Easter  Term,  obtained  a  rule  Nisi  to 
enter  a  verdict  for  the  defendant  on  the  ninth  plea, 
pursuant  to  the  leave  reserved,  or  for  a  new  trial  on  the 
ground  of  misdirection,  in  telling  the  jury  that  the  burthen 
of  proving  that  there  was  no  value  or  consideration  for 
the  indorsements  lay  on  the  defendant. 

Lush  and  T.  Chitty  now  shewed  cause.  First,  as  to 
the  point  on  which  leave  was  reserved.  There  was  no 
doubt  that  in  fact  the  note  was  made  in  January  1855, 
and  intended  to  be  dated  as  of  that  year ;  but,  it  being, 
by  mistake,  dated  in  January  1854,  the  defendant  takes 
advantage  of  the  mistake,  and  contends  that  the  note 
was  overdue  since  March  1854,  that  is  ten  months  before 
it  was  made.  But  it  is  clear  that  a  mere  mistake  may 
be  rectified  at  any  time  before  the  note  has  been  issued; 
and  this  note  before  it  was  issued  bore  upon  it  the  me- 
morandum that  it  was  due  4th  March  1855,  shewing  that, 

vol.  v.  r  b.  &  b. 


V. 

Jones. 


212  TRINITY  TERM. 

1855.       in   ^e   dftte>  1854   was  written  by  mistake  for  1855. 

J^^  Then,  as  to  the  misdirection.  The  onus  did  lie  upon,  the 
defendant  to  prove  want  of  consideration.  It  is  true  that, 
when  evidence  has  been  given  that  a  former  holder  of  a 
negotiable  instrument  had  obtained  it  by  theft  or  fraud, 
or  other  misconduct  of  that  sort,  the  onus  is  shifted,  and 
the  subsequent  holder  must  prove  affirmatively  that  he 
gave  value  for  it ;  but  that  rule  is  applicable  only  where 
there  is  fraud  or  illegality.  A  person  who  has  stolen  a 
negotiable  instrument  may  be  presumed  to  employ  an 
accomplice  to  dispose  of  it:  but  no  such  presumption 
arises  if  he  has  obtained  the  instrument  honestly,  though 
without  consideration.  Now  stat.  8  &  9  Vict  c.  109. 
j.  18.  renders  a  betting  contract  void,  but  does  not 
make  it  illegal;  so  that  Needham  held  the  note. much  as 
if  it  had  been  given  to  him  in  furtherance  of  a  contract 
uninforceable  under  the  Statute  of  Frauds,  or  at  most  as 
if  it  had  been  a  gift  to  him.  [Crompton  J.  This  is  not 
like  an  accommodation  bill  which  is  put  into  the  hands 
of  a  person  with  the  intention  that  he  shall  negotiate  it; 
nor  is  it  like  a  bill  stolen :  but  it  is  a  note  taken  from 
a  person  who  could  not  himself  sue  even  at  common 
law  according  to  Aiherfold  v.  Beard  (a).  How  are  the 
decisions  on  cases  of  an  intermediate  description,  such 
as  the  present?]  The  rule  is  stated  by  Parke  B.,  in 
Bailey  v.  Bidwell  (b)9  to  be  that,  "  if  the  note  were 
proved  to  have  been  obtained  by  fraud,  or  affected  by 
illegality,  that  afforded  a  presumption  that  the  person 
who  had  been  guilty  of  the  illegality  would  dispose  of  it, 
and  would  place  it  in  the  bands  of  another  person  to 
sue  upon  it;  and  that  such  proof  casts  upon  the  plaintiff 
the  burden  of  shewing  that  he  was  a  bona  fide  indorsee 

(a)  2  T.  R.  610.  (6)  13  M.  fr  W.  73. 
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for  value.*     That  shews  the  reason  of  the  rule;  there  is  1855. 

no  ground  for  presuming  that  the  honest  holder  of  an  Jj^J 

instrument  merely  not  enforceable  would  treat  it  other-  j0£ES 
wise  than  an  ordinary  bill. 

H.  Hawkins,  in  support  of  the  rule.  There  was,  no  doubt, 
evidence  of  consideration  given  in  this  case;  but  perhaps 
the  jury  might  not  have  believed  it,  and,  if  told  that  the  onus 
of  proof  lay  on  the  plaintiff,  would  have  found  the  other 
way.  The  misdirection  therefore,  assuming  it  to  be  one, 
was  material.  And  it  was  a  misdirection ;  for  it  is  enough 
if  there  be  misconduct,  though  not  absolute  illegality. 
[Crompton  J.  In  many  cases  when  a  negotiable  instru- 
ment is  given,  not  on  an  illegal  consideration,  but  merely 
without  consideration,  the  misconduct  rather  consists  in 
not  paying  the  instrument  when  due,  than  in  taking  it.] 
In  Bailey  v.  Bidwell  (a)  there  was  no  illegality  in  the 
consideration.  [Lord  Campbell  C.  J.  The  note  in  that 
case  was  given  in  consideration  of  a  proceeding  fraudu- 
lent as  between  the  bankrupt  and  his  creditors.]  It 
shews  that  it  is  not  essential  that  there  should  be  a 
violation  of  any  law,  so  as  to  subject  the  parties  to 
punishment.  Smith  v.  Braine  (b),  which  recognizes 
Bailey  v.  Bidwell  (a),  was  to  the  same  effect  Then  as 
to  the  other  point.  The  negotiable  contract  on  which 
the  plaintiff  sues  must  be  in  writing ;  and  it  is  on  that 
only  that  he  can  recover.  Had  a  bona  fide  holder  for 
value  sued  on  this  note  in  January  1855,  the  maker 
could  have  had  no  defence.  The  memorandum  written 
on  a  note  is  no  part  of  it  This  note  is  not  declared  on, 
in  this  count,  as  one  payable  at  the  London  and  West* 
minster  Bank ;  but,  if  the  memorandum  were  a  part  of 

(a)  13  M.  *•  W.  73.  (6)  16  Q.  B.  244. 
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1855.  the  contract,  it  would  be  necessary  so  to  declare,  and 
FITCH  presentment  would  be  required.  [Erie  J.  But,  if, 
Jones.  before  the  note  was  issued,  there  had  been  written  on 
it,  "Though  this  note  is  dated  1854,  that  is  a  mistake, 
the  date  should  be  1855,"  and  there  really  was  a  mistake 
thus  rectified,  it  would  be  valid  enough.  And  I  do  not 
see  why  "Due  the  4  March  1855"  was  not  equivalent 
to  that.] 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  On  the  first  point,  it  is  quite 
clear  to  my  mind  that,  taking  the  whole  of  what  was 
written  together,  the  instrument  purported  on  the  face 
of  it  to  be  dated  in  the  year  1855.  The  whole  that  was 
on  the  face  of  the  instrument  was  written  there,  whilst 
the  instrument  was  in  the  course  of  inception,  before  it 
was  issued.  It  is  dated  "Jan.  1,  1854;"  and  if  that 
was  the  real  date  it  would,  giving  effect  to  the  days  of 
grace,  be  due  4th  March  1854.  But  on  it  is  written 
"  Due  the  4  March  1855,"  which  would  indicate  to  any 
one  exercising  an  ordinary  understanding  that  the  date 
must  have  been  intended  to  be  January  1,  1855.  It  is 
therefore  in  effect  the  case  my  brother  Erie  puts,  and 
is  exactly  as  if,  contemporaneously,  and  to  correct  a 
mistake,  there  had  been  written,  on  the  note,  "In  the 
date,  for  four  read  five.* 

The  other  question  is  one  of  general  importance.  It 
is,  whether  in  such  a  case  as  this  it  lies  on  the  plaintiff 
to  shew  that  there  was  consideration  for  the  indorse- 
ments, or  on  the  defendant  to  shew  that  there  was  none; 
or  in  other  words  whether  the  facts  proved  raised  a  pre- 
sumption that  there  was  no  consideration.  It  is  clear 
that,  when  there  is  illegality  or  fraud  shewn  in  a  pre- 
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vious  holder,  a  presumption  that  there  is  no  considers-  1855. 
tion  for  the  indorsements  does  arise ;  for  the  person  who  Fitch 
is  guilty  of  illegality  or  fraud,  and  knows  that  he  cannot  jo^'m. 
sue  himself,  is  likely  to  hand  over  the  instrument  to 
some  other  person  to  sue  for  him.  It  is  not  properly 
that  the  burthen  of  proof  as  to  there  being  consideration 
is  shifted,  but  that  the  defendant,  on  whom  the  burthen 
of  proof  that  there  was  no  consideration  lies,  has  by 
proving  fraud  or  illegality  in  the  former  holder  raised  a 
prim&  facie  presumption  that  the  plaintiff  is  agent  for 
that  holder,  and  has  therefore,  unless  that  presumption 
be  rebutted,  proved  that  there  was  no  consideration. 
But  no  such  presumption  arises  where  there  was  in  the 
former  holder  a  mere  want  of  consideration,  without  any 
illegality  or  fraud.  The  question  therefore  comes  to 
be  whether  this  note  was  given  for  a  consideration 
merely  equivalent  to  no  consideration,  or  whether  the 
note  was  given  in  an  illegal  transaction.  I  am  of 
opinion  that  the  note  did  not  take  its  inception,  in 
illegality  within  the  meaning  of  the  rule.  The  note 
was  given  to  secure  payment  of  a  wagering  contract, 
which,  even  before  stat.  8  &  9  Vict.  c.  109.,  the  law 
would  not  enforce:  but  it  was  not  illegal;  there  is 
no  penalty  attached  to  such  a  wager;  it  is  not  in 
violation  of  any  statute  nor  of  the  common  law,  but  is 
simply  void,  so  that  the  consideration  was  not  an  illegal 
consideration,  but  equivalent  in  law  to  no  consi- 
deration at  all.  Though  it  is  said  in  Atherfold  v. 
Beard  {a)  that  a  wager  as  to  the  amount  of  hop  duty  is 
contrary  to  public  policy,  it  is  not  there  meant  that  it 
was  punishable,  but  merely  that  it  was  an  idle  wager  on 
a  matter  in  which  the  parties  had  no  concern,  and  tho 
(a)  2  t.  n.  <no. 
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1855.  discussion  of  which  might  prejudice  others,  like  the 
J]^  wager  on  the  sex  of  the  Chevalier  D'Eon  (a)j  and 
-  *•  therefore  was  a  wager  not  enforceable  by  law,  though 

not  a  breach  of  any  law.  The  note  then  being  given, 
not  on  an  illegal  consideration,  but  merely  on  a  void 
consideration,  the  presumption  which  the  plaintiff  would 
be  called  upon  to  rebut  did  not  arise ;  aud  consequently 
what  my  brother  Coleridge  said  to  the  jury  was  accurate. 

Erle  J.  Taking  the  whole  writing  on  the  paper 
together,  the  instrument  is  self- contradictory.  In  the 
ordinary  place  for  the  date  is  put  "Jan.  1,  1854";  but 
on  the  face  of  the  written  instrument  is  put  a  statement 
that  it  was  "  Due  the  4  March  1855,"  which  could  not 
be  unless  its  date  was  January  1,  1855.  It  was  for  the 
Judge  to  construe  that  instrument ;  and,  taking  it  alto- 
gether, I  think  he  was  right  in  construing  it  as  purporting 
to  be  dated  on  1st  January  1855. 

Then  was  the  Judge  right  in  telling  the  jury  that  the 
burthen  of  proving  that  there  was  no  consideration  lay 
upon  the  defendant  ?  It  is  clear  that  the  general  rule 
of  law  is  that,  when  a  party  to  a  negotiable  instrument 
pleads  a  plea  excusing  him  from  the  fulfilment  of  the 
duty  of  paying  according  to  the  tenor  of  the  instrument, 
the  burthen  of  proving  the  plea  lies  on  him.  It  is  also 
clear  that,  when  the  plea  alleges  that  the  instrument 
had  its  inception  in  illegality  or  fraud,  and  that  the 
plaintiff  took  it  without  value,  proof  that  the  instrument 
had  its  inception  in  illegality  or  fraud  raises  a  presump- 
tion that  the  plaintiff  took  it  without  value ;  and  so  far 
shifts  the  burthen  of  proof  that,  unless  the  defendant 
gives  satisfactory  evidence  that  there  was  consideration 

(a)  See  Da  Cotta  v.  Jones,  2  Cowp.  729. 
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for   the  instrument,   the  allegation  in   the   plea  that        1855. 
there  was  no  consideration  will  be  taken  to  be  proved.        Yrrcn 
The  question  in  the  present  case  is  whether  this  note       Jones. 
was  brought  within  the  category  of  notes  tainted  with 
illegality   within   the   meaning  of  the  rule.     I  am  of 
opinion  that  it  was  not.     I  think  that   the  defendant 
might  without  violating  any  law  make  a  wager.     If  he 
lost  he  might  without  violating  any  law  pay  what  he  had 
lost,  or  give  a  note  for  the  amount.    I  am  of  opinion, 
therefore,  that  the  proof  in  this  case  had  the  same  legal 
effect  as  if  it  had  been  proved  that  the  defendant  made 
Needham  a  present  of  this  note.     It  is  not  as  if  the  note 
had  been  given  for  an  illegal  consideration,  or  a  fraudu- 
lent consideration;  but  the  defendant  is  in  the  predica- 
ment of  a  person  who  voluntarily,  as  far  as  law  is 
concerned,  gives  a  negotiable  instrument.     That  being 
so,  the  presumption  did  not  arise ;  and  my  brother  Cole- 
ridge was  quite  accurate  if  he  did  say  that  the  burthen 
of  proving  that  there  was  consideration  was  not  cast 
upon  the  plaintiff.     On  the  facts,  it  appears  that,  if  the 
burthen  had  been  cast  upon  the  plaintiff,  he  did  prove 
consideration  in  a  most  satisfactory  manner:  but  that  is 
not  material. 

Coleridge  J.  I  perfectly  concur  in  what  has  been 
said  about  the  supposed  misdirection.  On  the  other 
point,  I  am  rejoiced  that  my  brothers  have  been  able  to 
find  a  satisfactory  manner  of  disposing  of  a  merely 
technical  objection,  having  no  foundation  on  the  merits. 

(Crompton  J.  had  left  the  Court  before  the  conclusion 
of  the  argument) 

Rule  discharged. 
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Plaintiff  de- 
clared against 
defendants, 
a  joint  stock 
Company 
completely 
registered 
under  stat. 
7  &  8  Viet. 
c.  110.,  on  a 
bond,  signed 
by  two  direc- 
tors, under  the 
seal  of  the 
Company, 
whereby  the 
Company  ac- 
knowledged 
themselves  to 
be  bound  to 
plaintiff  in 
2000J. 


The  Royal  British  Bank  against  Turquand. 

rPHE  plaintiffs  declared  against  the  defendant,  as 
official  manager  of  Cameron's  CoaJbrook,  Steam,  Coal 
and  Swansea  and  London  Railway  Company,  according 
to  The  Joint  Stock  Companies  Winding-up  Acts  (the 
Company  being  completely  registered  under  stat.  7  &  8 
Vict.  c.  110.>  The  declaration  alleged  that  the  Com- 
pany, before  defendant  became  official  manager,  to  wit  on 
6th  March,  1850,  by  their  writing  obligatory,  sealed  with 
their  common  seal,  acknowledged  themselves  to  be  held 
and  firmly  bound  to  plaintiffs  in  2000/.,  to  be  paid  to 
plaintiffe  on  request;  for  which  payment  the  said  last- 
mentioned  Company  did  bind  themselves  and  their 
yet  the  said  sum,  or  any  part  thereof,  has 
not  been  paid. 

Plea(l).  That  the  writing  obligatory  in  the  count 


The  plea  set  successors 
out  the  con- 
dition, which 
appeared  to 
be  for  secur- 
ing to  the 
plaintiff,  who 

was  a  banker,  such  sum  as  the  Company  should,  to  the  amount  of  10002.,  owe  to  plaintiff 
on  the  balance  of  the  account  current,  from  time  to  time,  and  for  indemnifying  plaintiff  to 
that  amount  from  losses  incurred  by  reason  of  the  account  between  plaintiff  and  defendant. 
The  plea  further  set  out  clauses  of  the  registered  deed  of  settlement,  by  which  it  appeared 
that  the  directors  were  authorised,  under  certain  circumstances,  to  give  bills,  notes,  bonds 
or  mortgages :  and  one  clause  provided  that  the  directors  might  borrow  on  bond  such  sums 
as  should,  from  time  to  time,  by  a  general  resolution  of  the  Company,  be  authorised  to  be 
borrowed.  The  plea  averred  that  there  had  been  no  such  resolution  authorizing  the  making 
of  the  bond. 

The  replication  set  out  the  deed  of  settlement  further,  by  which  it  appeared  that  the 
Company  was  formed  for  the  purpose  of  carrying  on  mining  operations  and  forming  a 
railway.  ( It  also  set  out  a  general  resolution  which,  as  suggested,  authorised  the  making 
of  the  bond.) 

On  demurrers  to  the  plea  and  replication,  held  :  that  plaintiff  was  entitled  to  judgment, 
the  defendants  admitting  on  the  record  that  the  bond  was  the  deed  of  the  Company,  and  no 
illegality  appearing :  the  opening  such  an  account  with  a  bank  being  presumably  within  the 
authority  of  the  directors,  and  for  the  benefit  of  the  Company ;  and  it  not  being  shewn  that 
the  obligee  knew  of  any  excess  of  authority,  if  there  was  any,  or  of  any  prejudice  dono  to 
the  shareholders,  and  no  such  prejudice  being  shewn  in  fact.  (And  this,  whether  or  not  the 
resolution  set  out  in  the  replication  authorised  the  making  of  the  bond.) 
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contained  was  made  subject  to,  and  upon  the  terms  of,  a 
condition  and  agreement  thereunder  written  in  the  words 
following,  that  is  to  say :  "  Now  the  condition  of  the 
above  written  bond  or  obligation  is  such  that,  if  the  said 
Company,  or  any  member  or  members  thereof,  do  and 
shall  well  and  truly  pay  or  reimburse,  or  cause  to  be 
paid  or  reimbursed,  unto  the  said  Royal  British  Bank, 
their  successors  or  assigns,  all  and  every  such  sum  and 
sums  of  money  (subject  to  such  limitation  of  amount  as 
hereinafter  mentioned)  as  may  at  any  time  hereafter, 
and  from  time  to  time,  be  owing  by  the  said  Company 
to  the  said  Royal  British  Bank,  their  successors  or 
assigns,  on  the  balance  of  the  said  account  current,  and 
also  any  sum  or  sums  of  money  (subject  to  such  limita- 
tion as  hereinafter  mentioned)  which  the  said  Bank  may 
have  advanced,  or  may  hereafter  advance,  or  which  the 
said  Bank  have  or  may  hereafter  become  engaged  for  on 
account  of  the  said  Company,  either  solely  or  jointly 
with  others,  in  or  by  any  bill  of  exchange  drawn,  accep- 
ted, indorsed  or  negotiated,  or  any  promissory  note 
drawn,  indorsed  or  negotiated,  by  any  of  the  directors 
of  the  said  Company  on  behalf  of  such  Company,  or 
for  the  payment  of  which  the  said  Company  shall  have 
anyway  become  responsible,  either  solely  or  jointly  with 
others,  or  in  or  by  any  bond,  contract,  letter  of  credit, 
guarantee  or  other  obligation,  or  in  any  other  way  what- 
soever, and  also  any  loss  or  expense  (subject  to  such  limi- 
tation of  amount  as  hereinafter  mentioned)  which  the 
said  Bank  may  sustain  or  incur  by  or  through  their  bank- 
ing transactions  with  the  said  Company,  any  and  every 
such  repayment  or  reimbursement  to  be  made  whenso- 
ever the  same  may  be  demanded  by  or  on  behalf  of  the 
said  Royal  British  Bank,  their  successors  or  assigns  (such 
demand  to  be  made  either  personally  or  by  letter,  sent 
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1855.       by  poet  to  the  office  of  the  said  Company,"  "or  last 
RoYAL       known  place  of  business),"  •'  with  interest  at  the  rate  of 
BBankH      2'-  P^  centam  Per  annum,  or  at  such  higher  rate  as  the 
*•  said  Bank  may  for  the  time  being  charge  or  may  fix, 

either  by  advertisement  in  the  newspapers,  or  by  notice 
exhibited  at  some  conspicuous  place  in  the  public  office 
of  their  said  Bank  at"  &c,  "or  may  otherwise  stipulate 
to  be  paid  by  the  said  Company,  on  all  such  moneys 
from  the  several  times  when  the  same  respectively  shall 
have  been  advanced  or  have  fallen  due,  and  thenceforth 
until  the  repayment  thereof  respectively,  together  with 
such  commission  and  other  charges  on  the  amount  of 
the  said  credit,  or  the  transactions  in  the  said  account,  as 
the  said  Bank  may  usually  charge  on  such  credits,  then 
the  above  written  obligation  shall  be  void,  otherwise  to 
remain  in  force.n  "  And  it  is  hereby  declared  and  agreed 
that  the  said  Royal  British  Bank  shall  be  at  liberty,  or 
either  of  them,  to  give,  time  or  credit  to,  and  to  take 
collateral  further  and  other  security  from,  the  said  Com- 
pany, and  to  alter,  vary,  change  and  release  the  same, 
and,  from  time  to  time,  to  give  time  for  the  payment  of 
any  bill  or  bills  of  exchange,  promissory  note  or  promis- 
sory notes,  or  other  security  or  securities,  or  any  debt  or 
debts,  sum  or  sums  of  money  to  the  said  Company,  and 
to  any  other  party  or  parties  liable  thereon  or  thereto, 
and  to  renew  the  same  respectively,  from  time  to  time, 
as  the  said  Royal  British  Bank,  their  successors  or  assigns, 
shall  in  their  discretion  think  fit,  without  in  any  manner 
affecting,  restricting,  or  prejudicing  the  liability  of  the 
said  Company  upon  the  above  written  bond  or  obliga- 
tion ;  and  that  it  is  the  intention  of  the  said  Company, 
in  entering  into  the  above  written  bond,  that  the  same 
shall  and  may  be  a  continuing  as  well  as  a  present  secu- 
rity to  the  said  Royal  British  Bank,  their  successors  or 
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assigns,  to  the  extent  of,  but  not  beyond,  the  amount  of 
lOOOi  principal  money,  including  the  commission  charged 
by  the  said  Bank  on  the  said  credit,  notwithstanding  any 
settlement  of  account  or  other  matter  or  thing  whatso- 
soever.  And  it  is  agreed  that,  for  the  purpose  of  the 
aforesaid  account  between  the  said  Company  and  the  said 
Bank,  and  the  credit  to  be  given  to  the  former,  all  cheques 
to  be  drawn  on  the  said  Bank  on  behalf  of  the  said  Com- 
pany shall  be  signed  by  two  of  the  directors  for  the  time 
being  of  the  said  Company,  and  countersigned  by  the 
secretary  of  the  said  Company. H 

Averment:  that,  by  the  deed  of  settlement  of  the 
Company,  duly  registered,  the  following  provisions  were 
made,  as  by  the  said  Act  is  required,  for  determining 
whether  the  said  Company  may  borrow  money,  and,  if 
so,  whether  on  bond  or  mortgage,  or  any  other  and 
what  security,  and  for  determining  whether  the  direc- 
tors may  contract  debts  in  conducting  the  affairs  of 
the  said  Company ;  and,  if  so,  whether  to  any  definite 
extent,  that  is  to  say,  &c.  Numerous  clauses  were 
then  set  out ;  of  which  the  following  only  appear  to  be 
material. 

"49.  That  such  of  the  directors  or  officers  of  the 
Company  only  as  the  directors  shall,  by  any  resolution 
or  minute  to  be  entered  in  their  book  of  proceedings, 
authorize  in  that  behalf  shall  have  power  to  sign,  draw, 
indorse,  accept  and  countersign  bills  of  exchange,  pro- 
missory notes,  and  other  negociable  securities  in  the 
name  or  on  account  of  the  Company,  or  to  receive  and 
give  receipts  or  discharges  for  money  paid  to  or  for  the 
use  of  the  Company :  provided  that  no  such  bill,  note 
or  other  negotiable  security  shall  in  any  case  be  drawn, 
indorsed  or  accepted  for  or  in  respect  of  any  other  object 
than  the  satisfaction  of  a  debt  actually  due  and  Rowing  to 
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or  by  the  Company,  or  which  will  have  become  due  and 
owing  at  the  time  when  such  bill,  note  or  other  nego- 
tiable security  shall  fall  due." 

"50.  That  the  board  of  directors  may  borrow  on 
mortgage,  bond  or  bill  in  the  name  of,  and  if  necessary 
under  th6  common  seal  of,  the  Company  such  sum  or 
sums  of  money  as  shall  from  time  to  time,  by  a  resolution 
passed  at  a  general  meeting  of  the  Company,  be  autho- 
rized to  be  borrowed :  provided  that  the  total  amount  of 
the  sum  or  sums  of  money  so  borrowed  shall  not  at  any 
time  exceed  two  thirds  of  the  total  amount  of  the  instal- 
ments on  the  capital  of  the  Company  paid  up  or  called 
for,  and  actually  due  and  payable  at  the  time  of,  the 
passing  of  such  resolution." 

81.  provided  that  the  directors  should  cause  all  pur- 
chases on  behalf  of  the  Company  to  be  made  for  ready 
money,  so  far  as  the  same  might  be  practicable. 

"84.  That  all  the  various  payments  to  which  the 
funds  or  property  of  the  Company  shall  from  time  to 
time  be  subject  shall  be  made  by  the  order  or  resolution 
of  the  board  of  directors,  save  and  except  that,  if,  in  the 
interval  between  any  meeting  of  the  board  of  directors, 
there  shall  be  any  necessity  for  the  payment  of  any 
money  by  the  Company,  such  payment,  not  exceeding 
50/.  in  any  one  week,  may  be  made  out  of  the  funds  or 
property  of  the  Company  by  the  manager  or  managers 
without  a  previous  resolution  of  the  board  of  directors  to 
that  effect." 

Averment :  "  That  no  resolution  of  any  general  meeting 
of  the  said  Company  was  at  any  time  passed  authorizing 
the  making  of  the  said  writing  obligatory ;  and  that  the 
same  was  given  and  made  without  the  authority  or 
consent  of  the  shareholders  of  the  said  Company." 

Demurrer.     Joinder. 
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Plaintiffs  also  replied  to  the  same  plea.     The  repli-        1855. 
cation  set  out  the  bond  and  condition  in  full.     The       Royal 
bond,  as  set  out,  was  signed  by  two  directors,  James        Bank 
Smallbone  and  John   Barham,   and   countersigned  by    TuR^A1(i>. 
E.  C.  Howden,  Secretary. 

The  replication  also  set  out  the  recital,  and  numerous 
additional  clauses,  of  the  deed  of  settlement  The  recital 
was  to  the  effect  that  it  had  been  determined  that  a  joint 
stock  company  should  be  incorporated  by  the  name  &c. ; 
Ihe  capital  to  be  200,0007.,  to  be  subscribed  for  in  20,000 
shares  of  107.  each,  with  liberty  to  increase  the  capital 
in  the  manner  after  provided  :  And  that  the  first  object 
of  the  Company  should  be  to  cany  on  the  working  of 
the  mines  and  collieries  comprised  in  a  lease  thereinafter 
recited;  and  that  the  second  object  of  the  Company 
should  be  to  make  a  railway  between  specified  places ; 
and  that  the  third  object  of  the  Company  should  be 
to  make  such  branch  or  branches  in  connection  with 
the  said  railway  as  might  be  determined  on  by  the 
shareholders  in  manner  thereinafter  mentioned. 

Clause  48  provided  "  that  the  board  of  directors  shall 
carry  into  effect  the  objects  and  purposes  of  the  Com- 
pany" as  set  out  in  the  deed,  "  and  do  and  shall  do  all 
acts,  matters  and  things,  in  their  discretion,  and  in  such 
manner  as  shall  appear  to  them  most  expedient  and 
beneficial  for  the  Company."    . 

Clause  134  provided  that  none  of  the  copartners 
except  the  directors,  or  secretary  acting  under  the  lawful 
order  or  direction  of  the  board  of  directors,  should  give 
any  bill,  bond,  note  or  other  security  on  account  of  the 
Company,  or  otherwise  pledge  or  engage  the  credit  of 
the  Company. 

The  replication  averred  that,  after  the  Company  was 
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completely  registered,  and  had  obtained  a  certificate 
thereof,  and  before  the  bond  in  the  declaration  men- 
tioned was  executed,   namely  on   27th  July  1847,  a 
general  meeting  of  the  Company  was  held,  and  resolved 
and  determined  as  follows ;  "  that  is  to  say :  that  the 
directors  of  the  said  Company  should  be,  and  they  were 
thereby,  authorized   to  borrow  on  mortgage,  bond  or 
otherwise,  such  sums  for  such  periods  and  at  such  rates 
of  interest  as  they  might  deem  expedient,  in  accordance 
with  the  provisions  of  the  deed  of  settlement  and  Act  of 
Parliament     And  the  said  resolution  and  determination 
has  thence  hitherto  remained  unrescinded.     And  that 
afterwards,  and  before  the  execution  of  the  bond,  the 
directors  applied  to  the  plaintiffs  to  open  the  credits  in 
the  condition  of  the  said  bond  mentioned,  and  offered  to 
give  the  said  bond  as  security  for  the  same ;  and  then,  at 
a  board  of  directors  duly  holden  in  that  behalf,  resolved 
and  determined  as  follows;  that  is  to  say:   that,  in 
accordance  with  the  powers  and  authority  granted  to 
the  said  directors  by  the  said  general  meeting,  they 
thereby  agreed  to  enter  into  a  bond  for  a  cash  credit  with 
the  plaintiffs  to  the  amount  of  1000/.,  being  the  bond 
declared  upon ;  and  thereby  appointed  James  Smallbone 
and  John  Barham,  two  of  the  directors,  as  directors  to 
execute  the  said  bond,  and  to  affix  the  seal  of  the  Com- 
pany thereto ;  and  thereby  also  appointed  the  secretary 
to  sign  the  bond  as  secretary.     Which  resolution  has 
never  been  rescinded.     And  thereupon,  and  in  the  full 
faith  and  belief  of  the  validity  of  the  said  resolutions, 
and  that  the  said  bond  was  authorized  by,  and  would 
be  a  valid  and  binding  security  upon,  the  said  Com- 
pany, the  plaintiffs  took  the  said  bond,  sealed  with  the 
seal  of,  and  executed  by,  the  said  Company,  through 
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their  said  directors  and  signed  by  the  said  two  directors 
and  the  said  secretary,  and  gave  the  said  cash  credit  to 
the  said  Company,  and  lent  and  advanced  to  them  upon 
the  said  security  divers  sums  of  money,  which  have 
never  been  repaid,  and  remain  due  with  interest  and 
expences." 

(The  view  taken  by  the  Court  makes  it  unnecessary 
to  set  out  the  replication  more  fully.) 

Demurrer  to  the  replication.     Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Term  (a). 
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WiUes,  for  the  plaintiff.  The  plea  does  not  answer 
the  declaration.  The  question  upon  what  has  been 
called  the  ultra  vires  doctrine,  arising  from  the  pro- 
visions of  The  Companies  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict  c.  16.),  does  not  arise  here:  the 
obligors  are  incorporated  under  stat.  7  &  8  Vict.  c.  110., 
which  contains  no  direction  as  to  the  application  of  the 
funds  of  the  Corporation ;  and  there  is  no  ground  for 
imputing  illegality  by  a  departure  from  statutory  powers. 
By  sect  25  a  company,  on  complete  registration,  is 
incorporated  "for  the  purpose  of  carrying  on  the  trade 
or  business  for  which  the  company  was  formed,  but 
only  according  to  the  provisions  of  this  Act,  and  of  such 
deed,**  that  is,  of  the  deed  of  settlement  The  body  of 
the  Act  appears  to  supply  nothing  for  the  regulation  of 
the  deed;  but  Schedule  (A.)  enumerates  the  "purposes 
for  which  provision  is  required  to  be  made  by  the  deed 
of  settlement  of  a  company  before  such  company  can 
obtain  a  certificate  of  complete  registration  f  and  sect  iv. 
of  the  schedule  specifies  the  borrowing  money,  including 
borrowing  either  on  bond  or  mortgage.  If  the  borrowing 

(a)  Map  29tb.    Before  Lord  Campbell  C.  J.,  Coleridge  and  Erie  Ji. 
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Royal  on  the  bond  or  condition,  which,  though  not  prohibited 
BbI™H  bJ  statute,  make  it  illegal,  the  plea  is  nevertheless  bad 
Turqoand,  ^r  not  ^wing  ^at  the  plaintiffs  had  knowledge  of 
such  circumstances.  The  registered  deed  of  settlement 
does  not  shew  under  what  circumstances  it  may  be 
necessary  for  the  directors  to  borrow  money:  but  it 
does  shew  that  the  borrowing  may  take  place  under 
some  circumstances :  the  plea  merely  sets  up  the  non- 
existence of  such  circumstances ;  but,  to  make  a  defence, 
it  should  have  fixed  the  obligees  with  knowledge  of 
this.  The  argument  on  the  other  side  can  go  no  further 
than  this:  that,  whereas  the  directors  had  power  to 
make  such  a  bond  under  certain  circumstances,  they 
have  made  this  bond  under  circumstances  rendering 
the  transaction  improper  as  between  themselves  and 
their  copartners.  That  does  not  affect  a  third  party. 
The  bond  is  signed  by  two  directors,  as  required  by 
sect.  44  of  the  statute.  If  it  could  be  shewn  that  the  seal 
was  affixed  by  a  person  not  having  authority,  that  would 
be  an  answer.  [Lord  Campbell  C.  J.  Under  Non  est 
factum,  I  suppose,  in  the  case  of  a  corporate  seal,  though 
it  would  be  otherwise  in  the  case  of  the  Great  Seal.] 
Here  the  seal  is  affixed  by  the  only  persons  who,  under 
the  134th  clause  (set  out  in  the  replication)  of  the  deed 
of  settlement,  had  the  power  to  do  so.  The  plea  relies 
on  the  50th  clause  of  the  deed  of  settlement,  apparently 
limiting  the  authority  of  the  directors  in  giving  bonds 
to  bonds  given  on  borrowing  sums  the  borrowing  of 
which  shall  be  authorized  by  a  resolution  at  a  general 
meeting  of  the  Company.  A  similar  point  was  made 
in  Smith  v.  The  Hull  Glass  Company  (a>     The  Com- 

(a)  1 1  Com.  B.  897. 
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pany  there  had  power  to  appoint  a  manager  to  transact 
their  manufacturing  business  under  the  controul  of  the 
directors,  who  were  authorized  to  delegate  to  him  such 
powers  as  would  enable  him  to  carry  on  the  manufac- 
turing business :  and  it  was  held  that  the  ordere  of  the 
manager  for  jgoods  supplied  for  the  purpose  of  the  manu- 
facture rendered  the  Company  liable  without  any  express 
delegation  of  authority :  and  there  Maule  J.,  particularly, 
pointed  out  in  his  judgment  that  the  parties  supplying  the 
goods  had  no  means  of  discovering  that  the  manager  had 
not  the  particular  Authority,  but  would  know  that  the 
directors  were  authorized  to  carry  on  the  manufacturing 
business.  So,  in  this  case,  the  plaintiffs  could  not  know 
what  resolutions  might  or  might  not  have  been  adopted 
by  the  Company.  Smith  v.  The  Hull  Glass  Company(a) 
is  cited  in  Greenwood's  Case  (J),  and  relied  upon  in  the 
judgment  of  Lord  Cranworth  C.  It  may  be  suggested 
that,  by  making  this  bond,  the  directors  committed  a 
fraud  on  the  shareholders.  Even  if  that  appeared,  it 
would  constitute,  in  a  Court  of  law,  no  defence  against 
the  plaintiffs,  who  are  not  privy  to  the  fraud ;  Horton  v. 
Westminster  Improvement  Commissioners  (c),  where  the 
defendants  were  held  to  be  estopped  from  setting  up  as 
a  defence  that  the  money,  borrowed  on  the  bond  which 
was  the  subject  of  the  action,  was  not  borrowed  for  the 
purposes  of  the  statute  under  which  the  defendants 
acted.  Hill  v.  The  Manchester  and  Salford  Waterworks 
Company  (d)  is  to  a  similar  effect.  (He  argued  also  that 
the  replication  shewed  that,  even  under  the  proceedings 
of  the  Company,  the  directors  were  authorized  to  give 
this  bond.) 
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(a)  11  Com.  £.897. 
(c)  7  Exch.  780. 

VOL.   V. 


(b)  3  Dt  G.  Macn.  £  G.  459. 
(<*)  2  B.  Jr  Ad.  544. 
8  E.    &   B. 
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Lush,  contriu  The  defendants,  under  stat.  7  &  8 
Vict.  c.  1 10.  s.  25.,  are  incorporated  only  for  certain  par- 
poses:  they  are  really  partners :  their  individual  liability 
is  preserved  by  sect.  66.  Every  one  dealing  with  such 
bodies  knows,  from  the  registered  deed  of  settlement, 
what  powers  they  and  their  officers  possess.^  In  order  to 
make  them  liable  to  contracts,  those  seeking  to  enforce 
the  contracts  must  shew,  from  the  deed  of  settlement, 
or  by  proof  of  express  authority,  that  the  parties  making 
the  contract  were  empowered  to  do  so  by  the  Company ; 
Ridley  v.  Plymouth  Grinding  and  Baking  Company(a), 
Kingsbridge  Flour  Mill  Company  v.  Plymouth  Grinding 
and  Baking  Company  (b).  Here  the  50th  clause  of  the. 
deed  of  settlement  limits  the  power  to  borrow  on  bond  to 
such  sums  as  are,  by  the  resolution  of  a  general  meeting, 
authorized  to  be  borrowed.  [Lord  Campbell  0.  J.  But, 
since  the  directors  can  acquire  such  a  power,  yon  must 
produce  an  authority  shewing  that  the  parties  taking 
bonds  must  look  at  the  resolutions.]  In  the  case  of  an 
ordinary  partnership,  suppose  a  party  dealing  with  the 
partnership  knows  that  neither  partner  is  authorized  to 
accept  bills  without  the  assent  of  the  other:  must  he 
not,  before  taking  an  acceptance,  ascertain  that  the 
assent  has  been  given  ?  [Lord  Campbell  C.  J.  Suppose 
the  restriction  were  that  the  partnership  should  not  be  in 
debt  above  1000/.]  It  might  there  be  said  that  even  the 
partners  could  not  always  ascertain  the  exact  balance  of 
debt  and  credit  The  clauses  throughout  the  deed  here 
are  so  framed  as  to  give  notice  that  the  power  of  the 
directors  is  limited.  Smith  v.  The  Hull  Glass  Com- 
pany(c)  seems  to  have  turned  principally  on  the  fact  that. 


(a)  2Exch.  711. 


(&)  2  Bxch.  716. 


(•)  11  Com.  17.897. 
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the  goods  supplied  were  accepted  by  the  Company,  and  so 
the  orders  adopted.  Horton  v.  Westminster  Improvement 
Companies(a)  was  decided  on  the  ground  that  the  parties 
actually  contracting  were  estopped  from  denying  their  own 
power ;  and  the  same  remark  applies  to  Hill  v.  The  Man- 
chester and  Sctfbrd  Water  Works  Company  (b) :  in  neither  of 
these  cases  were  the  directors  restrained  by  the  necessity  of 
having  an  authority  from  the  general  body.  Greenwood's 
Case{c)  was  decided  on  the  principle  that  a  clause  in  the 
deed  of  settlement  was  not  to  be  so  interpreted  as  to  be 
inconsistent  with  the  other  clauses.  (He  then  argued 
that  the  replication  did  not  show  that  the  authority  had 
been  given.) 
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fPilles,  in  reply.  When  a  contract  is  for  matters  not 
within  the  ordinary  scope  of  the  Company's  business, 
express  authority  must,  no  doubt,  be  shewn.  That  is  the 
principle  of  Ridley  v.  Plymouth  Grinding  and  Baking  Com- 
pang  (d)  and  Kingsbridge  Flour  Mill  Company  v.  Plymouth 
Grinding  and  Baking  Company  (e),  as  explained  by  Lord 
Cranworth  C.  in  Greenwood's  Case(c).  But  here  the  bor- 
rowing of  money  appears,  by  the  clauses  of  the  deed,  to 
be  directly  within  the  contemplation  of  the  association. 

Cur.  ado.  vult. 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

In  this  case  the  bond  sued  upon  is  allowed  to  be 
under  the  seal  of  the  Company,  and  to  be  their  deed. 


(«)  7  Exck.  780. 

(<)  3  Dt  G.  Moot,  f  G.  469. 


(6)  2  B.  *  Ad,  544. 
(d)  2BxcA.7U. 


(•)  2BTch.  718. 
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A  prima  facie  case  therefore  is  made  for  the  plaintiffs. 
The  difficulty  does  not  arise  here,  which  was  to  be 
encountered  in  Ridley  v.  Plymouth  Grinding  and  Baking 
Company  (a),  Kingsbridge  Flour  Mill  Company  v.  Fly" 
month  Grinding  and  Baking  Company(b)t  Smith  v.  The 
Hull  Glass  Company  (c)  and  Greenwood's  Case  (d),  where 
claims  were  made  for  goods  sold  and  delivered,  and  the 
question  was  whether  any  contract  had  ever  been  entered 
into  by  the  Companies  sought  to  be  charged.  Here  the 
defendants,  having  executed  the  bond,  and  having  no 
defence  under  the  plea  of  Non  est  factum,  the  onus  is 
cast  upon  them  of  shewing  that  the  bond  is  unlawful 
and  void. 

No  illegality  appears  on  the  face  of  the  bond  or  con- 
dition. A  good  plea,  therefore,  must  allege  facts  to 
establish  illegality,  as  was  done  in  Collins  v.  Blantern  (e) 
and  Paxton  v.  Popham(g).  But  this  plea  makes  no 
charge  of  fraud  against  the  plaintiffs,  and  states  no  facts 
from  which  fraud  can  be  inferred :  it  shews  no  immorality 
nor  breach  of  common  law  or  statute  law.  It  alleges 
that,  as  between  the  directors  and  the  shareholders,  the 
directors  exceeded  their  authority  in  executing  the 
bond,  but  without  adding  that  this  was  known  to  the 
plaintiffs,  or  that  it  was  to  the  prejudice  of  the  share- 
holders. Looking  to  the  business  to  be  carried  on  by 
this  Company,  it  might  well  be  presumed  that  opening 
such  an  account  and  carrying  on  such  dealings  with  a 
banking  house  as  are  described  in  the  condition  would 
be  within  the  authority  of  the  directors,  and  would  be 


(a)  2  Exch.  711.  (6)  2  Exch.  71S. 

(e)  11  Coin.  B.  897.  (rf)  3  £h  G.  Mac*.  £  G.  459. 

(e)  2  WiU.  341.     See  note  to  &  C. ;  1  Smith's  Lea.  Ca.  166. 
(9)  9  East,  408. 
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for  the  benefit  of  the  shareholders.     A  mere  excess  of        1856. 


authority  by  the  directors,  we  think,  of  itself  would  not       royat. 
amount  to  a  defence.    The  bond  being  under  the  seal        bank* 
of  the  Company,  the  gist  of  the  defence  must  be  illegality,    T *AW 
If  the  directors  had  exceeded  their  authority  to  the  pre- 
judice of  the  shareholders  by  executing  the  bond,  and 
this  had  been  known  to  the  obligees,  illegality,  we  think, 
would  have  been  shewn.     The  obligors  in   executing, 
and  the  obligees  in  accepting,  the  bond  might  be  consi- 
dered as  combining  together  to  injure  the  shareholders ; 
the  two  parties  would  have  been  in  pari  delicto:  and 
the  action  could  not  have  been  maintained.    In  such 
circumstances    potior    est    conditio   defendentis.     But 
without    the    scienter,  and   without  prejudice   to  the 
shareholders  or  any  others  whatsoever,  illegality  is  not 
established  against  the   obligees.    If   no   illegality  is 
shewn  as  against  the  party  with  whom  the  directors 
contract  under  the  seal  of  the   Company,  excess  of 
authority  is  a  matter  only  between  the  directors  and  the 
shareholders. 

Looking  to  the  resolution  of  the  general  meeting  of 
shareholders  set  out  in  the  replication,  there  seems 
ground  for  contending  that  rule  50  in  the  deed  of 
settlement  was  substantially  complied  with,  and  that  the 
directors  may  be  considered  as  having  had  authority  to 
execute  the  bond :  but,  at  all  events,  we  think  that  the 
bond  cannot  be  rendered  illegal  and  void  from  any  irre- 
gularity in  the  proceedings  of  the  Company,  nor  even 
by  an  excess  of  authority,  the  plaintiffs  having  acted 
with  good  faith,  and  the  shareholders  not  being  preju- 
diced. The  plaintiffs  have  bona  fide  advanced  their 
money  for  the  use  of  the  Company,  giving  credit  to  the 
representations  of  the  directors  that  they  had  authority 
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to  execute  the  bond;  and  the  money  which  they  ad- 
"  vanced,  and  which  they  now  seek  to  recover,  must  be 
taken  to  have  been  applied  in  the  business  of  the  Com- 
pany and  for  the  benefit  of  the  shareholders.  If  the 
plaintiffs  must  be  presumed  to  have  had  notice  of  the 
contents  of  the  registered  deed  of  settlement,  there  is 
nothing  there  to  shew  that  the  directors  might  not  have 
had  authority  to  execute  the  bond  as  they  asserted. 

No  decision  or  dictum  was  cited  on  the  part  of  the 
defendants  for  the  avoidance  of  such  a  bond  under  such 
circumstances.  But  the  case  of  Hill  v.  The  Manchester 
and  Salford  Water  Works  Company  (a)  is  an  instance  of 
such  a  bond  beingupheld,  the  pleas  not  disclosing  any  fraud 
or  injury  done  to  the  shareholders  of  the  Company ;  and 
the  case  of  Horton  v.  Westminster  Improvement  Commis- 
sioners (b)  was  decided  on  the  same  principle. 

We  are  therefore  of  opinion  that  there  ought  to  be 
judgment  for  the  plaintiffs. 

Judgment  for  plaintiffs. 


(a)  IB.frAd.  544. 


(*)  7  Exth.  780. 


Saturday,       Thomas  Reid  and  George  Reid  against  Edward 
•*m<2d-  Hamilton  Hoskins. 


The  decision  on  the  demurrer  in  this  case  is  reported, 
4  E.  Sf  B.  979. 
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Jambs  Parsons  against  Heney  William       J^d* 
Alexander. 


A  CTION,  on  a  cheque  on  a  banker  made  by  de-  4ctSon  m  f 

fendant  and  delivered  to  plaintiff  and  not  paid,  OT"tc""ult# 

for  money  lent,  and  on  accounts  stated.  1   N<m  fecit 

Pleas.    As    to   the   first  count,    that  defendant  did  account  was 

not  make  the  cheque.     2.  To  the  first  count  and  to  the  cheque  only, 

accounts  stated,  that   "  the  said  accounts  stated  were  ^jj^jjf 

stated  of  and  concerning  the  [same  money  which  formed  J^Sj/toit  bf 

the  consideration  for  the]  (a)  said  draft  or  order  in  the  R^^lJJ 

said  first  count  mentioned  and  not  otherwise.     That,  Never  in- 

debted. 

before  the  making  of  the  said  draft  or  order,  plaintiff  At  the  trial, 
and  defendant  respectively  did  game  together  by  the  that  defendant 
playing  at  a  certain  game  for  money,  to  wit  billiards,  gaming  house, 
That  the  said  draft  or  order  was  so  made  and  delivered  "biUia^oSi, 
by  defendant  to  plaintiff  as  in  the  first  count  mentioned,  j^^^au., 
upon  and  for  the  following  consideration  (that  is  to  say) :  and  8ub,e"  A 

r  ^  v  * '     quently  sent 

plaintiff  an 
unstamped  cheque,  issued  more  than  fifteen  miles  from  the  bankers.  The  cheque  was  not 
received  in  evidence.  The  Judge  intimated  generally  that  he  would  make  what  amend- 
ments  were  necessary :  neither  party  asking  for  any  amendment,  the  question  was  left  to 
the  jury  whether  the  account  was  stated  of  money  lost  by  gaming.  The  jury  found  for 
defendant 

Held :  that  the  Court,  in  banc,  had  without  consent  power  to  amend  the  plea,  by  making 
it  apply  to  an  account  stated  concerning  the  consideration  of  the  cheque,  so  as  to  raise  on 
the  record  the  question  really  tried. 

Held,  also,  that  the  case  was  not  within  the  proviso  in  stat.  8  &  9  FicL  c.  109.  «.  18. 
SembU,  that  the  proviso  applies  only  where,  in  fact,  there  is  a  bona  fide  intention  to  subscribe 
to  a  prise  in  the  popular  sense  of  the  words. 


(a)  During  the  argument  the  Court  ordered  the  plea  to  be  amended ; 
see  post,  p.  26*6.  The  amendment  was  not  actually  made  on  the  record : 
but  the  argument  proceeded,  and  the  judgment  was  given,  as  if  the  plea 
had  been  amended  by  inserting  tho  words  between  brackets. 
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1855.        t0  secure  to  the  plaintiff  a  certain  sum  of  money,  to  wit 

PARSONB      65Z.  14*.,  then  won  by  plaintiff  of  defendant  by  such 

Alexander.    P"1"1^  as  aforesaid/*  against  the  form  of  the  statute. 

3.  To  the  residue  of  the  declaration,  Never  indebted. 

The  plaintiff  took  issue  on  these  pleas. 

On  the  trial,  before  Erie  J.,  at  the  Middlesex  sittings  in 
Easter  Term,  the  plaintiff's  counsel  proved  an  I.  O.  U. 
signed  by  defendant,  for  652.  14s.,  and  a  subsequent 
letter  from  defendant  inclosing  a  cheque  for  that  sum  : 
but  the  cheque,  having  been  drawn  on  a  Landau  banker 
and  issued  in  Devonshire,  and  not  being  stamped,  was 
not  received  in  evidence.  The  plaintiff's  case  therefore 
rested  entirely  on  the  I.  O.  U. 

The  defendant,  being  called  as  a  witness,  proved  that 
he  was  in  London,  and,  passing  by  a  public  billiard  room, 
entered  it  with  a  few  pounds  in  his  pocket.  He  then 
began  to  play  with  plaintiff  and  others  at  billiards, 
and  at  pool,  at  first  for  small  stakes,  which  he  won, 
then  for  increasing  stakes,  which  he  lost,  until  in  the 
end  he  had  lost  all  the  money  in  his  pocket,  and 
651.  14s.,  for  which  he  gave  the  I.  O.  U.  He  afterwards 
sent  the  cheque  for  the  money ;  but,  being  advised  by 
his  friends  so  to  do,  he  stopped  it  and  defended  this 
action.  No  evidence  was  given  as  to  what  was  the 
nature  of  pool :  the  case  proceeded  at  the  trial  on  the 
assumption  that  all  persons  knew  what  the  nature  of  the 
game  was.  On  the  argument  in  banc,  it  appeared  that 
the  counsel  were  not  agreed  as  to  how  it  was  played, 
further  than  that  each  player  contributes  from  time  to 
time  during  the  game,  according  to  its  chances,  to  a 
stake,  which  is  carried  off  by  the  ultimate  winner. 

The  learned  Judge  told  the  jury,  if  they  thought  the 
1.  O.  U.  was  given  for  money  won  by  gaming,  to  find 


V. 

Alexandkr. 
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for  the  defendant.     The  jury  found  a  verdict  for  the        1855. 
defendant  Pabbons 

Collier,  in  the  same  Term,  obtained  a  rule  Nisi  for 
judgment  non  obstante  veredicto,  or  for  a  new  trial  on 
the  ground  of  misdirection,  stated  in  the  rule  to  be 
"  that  the  learned  Judge  should  have  directed  the  jury 
that  the  plea  was  unsupported  by  the  evidence,  if  not 
wholly,  at  least  as  to  so  much  of  the  65i  14*.  as  was 
won  at  pooL" 

JRowe  and  TapreU  now  shewed  cause  (a).  The  dis- 
tinction between  pool  and  billiards,  if  there  is  one,  is 
immaterial ;  for  part  of  the  money  was  lost  at  billiards ; 
and  the  cheque,  if  given  in  part  for  money  won  by 
gaming,  is  as  void  as  if  wholly  given  for  that  considera- 
tion. Stat  9  Ann.  c.  14.,  so  far  as  it  makes  negotiable 
securities  void  when  not  in  the  hands  of  bona  fide  trans- 
ferees, is  still  in  force.  Stat  8  &  9  Vict,  c.  109.  s.  15. 
repeals  so  much  of  it  "  as  was  not  altered  by"  stat  5  &  6 
W.  4.  c.  41.  [Erie  J.  In  the  present  case  the  plaintiff 
sues  on  an  account  stated,  proved  by  an  L  O.  U.  given 
before  any  cheque  or  negotiable  instrument  was  in  exist- 
ence ;  so  that  the  point  you  now  raise  is  irrelevant.]  Such 
is  not  the  plea  which  the  jury  have  found.  [Erie  J. 
I  had  at  the  trial  observed  the  form*  of  the  pleadings, 
and  thought  the  defendant  was  in  some  danger,  as  his 
second  plea  was  not  proved  as  pleaded.  I  said  in  the 
hearing  of  both  parties  that  if  amendments  were  re- 
quired I  shxflild  make  them.  Neither  side  asked  for  an 
amendment;  and  all  parties  went  on  as  if  the  plea  had 

(a)  Before  Lord  Campbell.  C.  J.,  Coleridge  and  Erie  Jfl.  The  argu- 
ment in  rapport  of  the  rale  was  heard  on  June  4,  before  Lord  Campbell 
C.  J.,  Coleridge,  Erie  and  Crompton  Js. ;  on  which  day  the  judgments 
were  delivered. 
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1855.  been  conformable  to  the  actual  case  as  appearing  on 
Parsons  ^e  evidence.  I  said  what  I  did  in  the  interest  of  the 
Alexander,  defendant,  whose  case  seemed  to  me  such  as  to  require 
a  Judge  to  give  him  every  fair  assistance.  But,  after 
this  was  done,  I  think  that  to  hold  the  plaintiff  to 
the  form  of  the  plea  would  be  giving  the  defendant 
unfair  assistance.]  The  plea  might,  no  doubt,  have  been 
amended  at  the  trial ;  but  it  was  not  [Lord  Campbell 
C.  J.  The  Courts  have  now  power  at  all  times  to 
amend  all  defects  and  errors;  and  it  is  their  duty  to 
make  all  such  amendments  as  may  be  necessary  for 
determining  the  real  controversy  between  the  parties. 
What  passed  at  the  trial  shews  that  this  is  such  an 
amendment ;  therefore  we  order,  of  our  own  authority, 
and  not  by  consent,  that  the  plea  be  now  amended,  so  as 
to  make  the  issue  correspond  to  that  which  was  really 
tried  before  the  jury.] 

(The  argument  then  proceeded  on  the  assumption  that 
the  plea  was  amended  by  inserting  the  words  contained 
between  brackets  in  the  plea  (a),  as  printed  in  the 
beginning  of  this  report.) 

The  amended  plea  is  clearly  good  By  stat  8  &  9 
Vict  c.  109.  8.  18.  all  contracts  "  by  way  of  gaming  or 
wagering,  shall  be  null  and  void."  Accounts  stated  of  a  null 
contract  are  themsflves  nullities.  It  seems  that  it  will  be 
contended  that  there  is  some  distinction  between  pool  and 
billiards.  Whatever  pool  in  general  may  be,  it  is  clear  that, 
in  this  case,  the  money  was  lost  at  games  so  played  as  not 
to  be  within  the  meaning  of  the  proviso  in  sect  18, "  that 
this  enactment  shall  not  be  deemed  to  apply  to  any  subscrip- 
tion or  contribution,  or  agreement  to  subscribe  or  con- 
fa)  Sec  ante,  p.  263,  note  (a). 
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tribute,  for  or  towards  any  plate,  prize,  or  sura  of  money  1855. 
to  be  awarded  to  the  winner  or  winners  of  any  lawful  Parsons 
game,  sport,  pastime,  or  exercise."  In  Batty  v.  Marrwtt(a)  ^lbxandee. 
it  was  held  that  the  proviso  comprehended  the  case  of 
two  persons,  each  contributing  to  the  stake  to  be 
awarded  to  the  winner  of  a  foot  race  to  be  run  between 
them:  but,  if  the  words  in  the  proviso  are  held  to 
include  all  agreements  by  the  players  at  a  lawful  game 
to  contribute  to  the  stake  to  be  paid  to  the  winner,  it 
renders  the  enactment  nugatory;  for  the  enactment  was 
not  required  where  the  game  is  illegal.  The  true  inten- 
tion of  the  Legislature  is  indicated  by  Maule  J.  in 
Johnson  v.  Lansley  (J).  "  The  18th  section  means  to  treat 
the  money  which  is  in  a  man's  pocket  at  the  time,  as 
the  reasonable  limit  to  which  he  may  lawfully  gamble." 
[Erie  J.  That  does  not  quite  consist  with  the  language 
of  the  proviso  "  agreement  to  subscribe  or  contribute." 
Lord  Campbell  C.  J.  The  language  of  the  proviso  seems 
to  shew  that  the  Legislature  contemplated  a  distinction 
between  bets  and  subscriptions  to  a  stake.  The  difficulty 
is  to  define  the  line  between  the  two.] 

Collier,  in  support  of  the  rule.  Nothing  turns  upon  the 
feet  that  a  cheque  was  given  for  this  money,  as  that  cheque 
could  not  be  proved.  The  whole  depends  on  the  account 
stated,  and  on  the  question  whether  the  direction  was  good. 
Billiards,  and  pool  which  is  played  at  billiards,  are  games 
of  skill :  stat  8  &  9  Vict  c.  109.  was  not  passed  with  a 
view  of  preventing  games  of  skill  [Erie  J.  The  ques- 
tion rises  I  think  in  this  way.  The  plea  says  the  account 
was  stated  concerning  money  won  "  by  such  gaming19  at 

(a)  5  Com.  B.  818.  (ft)  12  Com.  B.  468.  472. 
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1855.  billiards.  I  told  the  jury  that  if  they  believed  the 
Parsons  defendant's  evidence  that  was  proved.  Now,  if  the 
AusxInder.  effect  of  lhe  F°viso  in  8taL  8  &  9  Vict.  c.  109.  s.  18. 
is  to  prevent  money  won  in  the  manner  proved  from  being 
won  by  gaming 9  that  was  a  misdirection.]  That  is  the 
way  in  which  the  point  arises.  The  enacting  part  and 
the  proviso  must  be  read  together :  the  bets  of  bystanders 
on  the  game  are  clearly  within  the  enacting  part;  so  are 
the  bets  of  the  players  made  during  the  game.  But,  if 
there  is  a  stake  to  be  given  to  the  winner,  and  persons 
contribute,  or  agree  beforehand  to  contribute,  to  that 
stake,  it  is  within  the  proviso.  The  distinction  between 
a  bet  and  p  stake  had  been  made  before  the  statute,  in 
Clayton  v.  Jennings  (a)  and  Evans  v.  Pratt  (b).  Though 
the  contributors  are  also  players  the  case  is  within  the 
proviso ;  Batty  v.  Marriott  (c).  [Erie  J.  If  the  parties 
had  each  deposited  a  sum  of  money  with  the  marker, 
your  point  would  arise.  But,  as  the  defendant  in  this 
case  lost  the  money  on  credit,  it  seems  not  raised  by  the 
facts.]  The  proviso  has  the  words  "agreement  to 
subscribe  or  contribute,"  as  well  as  "  contribution." 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the  rble 
ought  to  be  discharged.  We  are  to  treat  the  case  as  if 
the  record  had  been  amended,  the  only  material  count 
being  on  an  account  stated,  and  the  plea,  amended  so  as 
to  meet  the  real  case,  found  for  the  defendant.  That 
being  so,  it  seems  to  me  that  the  plea  is  clearly  good,  as 
it  is  framed  in  the  very  words  of  sect  18,  and  therefore 
that  the  plaintiff  is  not  entitled  to  judgment  uon  obstante 
veredicto. 

(a)  2  W.  Bl.  706.  (6)  3  M.  fr  G.  759. 

(c)  6  Com.  5.  818. 


Alexander 
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I  am  also  of  opinion  that  the  direction  was  right,  1855. 
and  that  the  verdict  was  rightly  found  on  the  evidence.  Pae§ON8 
When  I  look  at  stat.  8  &  9  Vict,  c.  109.  s.  18.,  I  find  the  A„* 
enacting  part  applies  to  all  gaming  or  wagering,  whether 
on  lawful  or  unlawful  games.  Billiards,  is  a  lawful  game ; 
but  there  may  be  gaming  at  billiards.  It  appears  on  the 
evidence  that  in  this  case  the  game  was  played  in  the 
ordinary  way,  and  that  the  money  was  lost  at  it  in  a  way 
that,  in  the  common  understanding  of  men,  was  gaming: 
But  then  comes  the  question,  Can  this  be  brought  within 
the  proviso?  The  enacting  part  of  the  section  includes 
all  gaming  and  wagering,  not  merely  gaming  and  wager- 
ing among  bystanders,  but  also  between  the  players; 
and  it  applies  as  well  to  deposits  to  abide  the  event  of 
a  wager  as  to  other  bets.  The  proviso  must  be  read 
in  conjunction  with  that  enactment.  It  is  "that  this 
enactment  shall  not  be  deemed  to  apply  to  any  subscrip- 
tion or  contribution,  or  agreement  to  subscribe  or  con- 
tribute, for  or  towards  any  plate,  prize,  or  sum  of  money 
to  be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  sport,  pastime,  or  exercise."  But  for  the  case  of 
Batty  v.  Marriott  (a)  I  should  have  said  that  proviso  was 
confined  to  cases  in  which  persons  contributed  to  a  plate, 
or  something  analogous  to  a  plate ;  but  in  that  case  it 
was  held  that  where  two  persons,  about  to  run  a  race, 
deposited  each  a  sum  of  money,  to  be  paid  to  the  winner, 
it  was  within  the  proviso.  We  need  not  dissent  from 
that  case ;  for  the  money  there  was  deposited,  whilst  the 
facts  here  compelled  Mr.  Collier  to  contend  for  the  vali- 
dity of  unlimited  gaming  npon  credit,  provided  it  be 
between   the  players.    But   that,  I  think,  would    be 

(a)  5  Com.  B.  818. 
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1855.       giving  a  construction  to  the  proviso  inconsistent  with 
Pamoms     ****  whoUy  destructive  of  the  enactment. 

Colehidgb  J.  I  am  entirely  of  the  same  opinion* 
Hie  enacting  part  of  sect  18  embraces  all  gaming, 
whether  at  lawful  or  unlawful  games.  The  proviso  is 
less  extensive;  it  is  confined  to  subscriptions  or  contri- 
butions to  prises  to  be  awarded  to  the  winner  of  a  lawful 
game.  I  should  have  thought  that  confined  to  cases  in 
which  a  prise  was  made  up  by  a  subscription ;  but  there 
certainly  is  nothing  in  the  words  to  prohibit  some  of  the 
subscribers  from  playing;  and,  if  the  number  of  other 
subscribers  is  diminished  till  none  but  players  are 
subscribers,  the  case  would,  perhaps,  still  be  within  the 
words.  But  still  there  must  be  "a  subscription  or  con- 
tribution, or  agreement  to  subscribe  or  contribute;" 
and  it  would  be  an  abuse  of  terms  to  call  the  present 
transaction  a  subscription  or  contribution. 

Ehlr  J.  This  being  an  action  for  money  agreed  to  be 
paid  as  lost  at  billiards,  the  defendant  in  effect  pleads  that 
the  agreement  was  void,  as  being  by  way  of  gaming 
or  wagering.  The  evidence  was  that  defendant  went 
into  a  gaming  house  with  a  small  sum  of  money  in  his 
pocket,  played  at  billiards  in  the  usual  way  for  increas- 
ing stakes,  and  lost  this  money  on  credit.  Unless  the 
proviso  makes  this  transaction  valid  the  plaintiff  fails. 
Now  I  cannot  see  anything  in  the  evidence  to  bring  this 
case  within  the  proviso.  Did  the  defendant  contribute 
or  subscribe  or  agree  to  contribute  or  subscribe  within 
the  meaning  of  the  proviso?  I  think  the  distinction 
contemplated  by  the  Legislature  was  between  gaming, 
and  cases  in  which  a  person  either  pays  down  a  contri- 
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bution  to  a  stake  or  holds  himself  forth  as  having  in  effect        1855. 
contributed,  though  the  money  is  not  actually  deposited.      Parsons 
Here  the  defendant  had  nothing  with  him,  and  neither    ALa^WUL 
deposited  nor  agreed  to  deposit  anything.     This  I  think 
makes  a  sufficient  distinction  between  this  case  and 
Batty  v.  Marriott  (a). 

Crompton  J.  I  was  not  present  when  cause  was 
shewn  against  this  rule :  but,  having  heard  the  argument 
in  support  of  it,  I  am  clearly  of  opinion  that  the  case  is 
within  the  enacting  part  of  stat  8  &  9  Vict  c.  109.  s.  18., 
and  that  it  is  not  within  the  proviso.  It  is  clear  to  me 
that  playing  for  money  at  billiards  in  this  way,  whether 
at  pool  or  at  the  ordinary  game,  is  gaming  and  wagering 
within  the  enacting  part  of  sect.  18.  Then  is  it  within 
the  proviso  ?  If  this  had  been  a  case  in  which  two  or 
or  three  people  had  gone  to  have  a  trial  of  skill  amongst 
themselves,  at  some  sport  or  pastime,  and  each  had 
deposited  a  stake  to  be  given  to  the  winner,  it  might 
have  been  within  the  proviso.  I  should  have  felt  great 
difficulty,  notwithstanding  Batty  v.  Marriott  (a\  in 
saying  it  was.  But,  at  all  events,  the  proviso  is  confined 
to  cases  in  which  there  is  a  real  bon&  fide  intention  to 
make  a  contribution  or  subscription  to  a  prize.  It  may, 
at  times,  be  very  difficult  to  draw  the  line  between  such 
a  contribution  and  a  bet;  but,  in  the  present  case,  there 
was  nothing  in  the  slightest  degree  resembling  a  sub- 
scription or  contribution  or  anything  of  the  sort  It  was 
an  agreement,  If  you  win  I  pay  you,  if  you  lose  you  pay 
me.     It  was  merely  gaming. 

Rule  discharged. 

(a)  S  Com.  B.  818. 
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Monday  Hargbeaves  against  Hayes. 

June  4th. 

Under  stat.  "R^  order  of  Erie  J.,  dated  18th  May  1855,  a  capias 
c.*io.FfC3.  issued  against  Edward  Hayes,  directing  the  sheriff 

it  is  no  objec-  to  JjqJj  him  tm  jje  sh0Qid  Kive  bail  or  raake  deposit,  in 

tton  to  an  am-  °  r        » 

davit  made  for  an  action  at  the  suit  of  James  Henry  Hargreaves,  and 

the  purpose  of  #  ^  .        . 

holding  a  party  directing  Hayes  to  put  in  special  bail  in  eight  days  &c. 

to  bail  that  it  .  . 

is  sworn  before       The  order  was  obtained  on   the  affidavit  of  James 

and  is  headed  Henry  Hargreaves,  sworn  17th  May  1855.     The  affi- 

of the CourtT  dav**  was  headed:  "In  the  Queen's  Bench.     Between 

8cribed°in  the  ^ames  Henry  Hargreaves,  plaintiff,  and  Edward  Hayes, 

"^wcen"  the  defendant."    Hargreaves  deposed,  after  describing  his 

parties,  desiff-  own  calling  and  residence :  "  2.  That  the  said  defend- 

nated  in  such  " 

heading  as  ant,  Edward  Hayes,  is  justly  and  truly  indebted  unto 

"  plaintiff"  and  *  y  y   . 

"defendant."  me,  the  said  James  Henry  Hargreaves,  in  the  sum  of 

party  against  25/.  6s.  6d.,  being  the  balance  of  account  for  railway 

capias  is  de-  stock  and  railway  shares  sold  by  me  to  the  said  Edward 

ita^tobe  Hayes$  and  at  his  request,  between  the  1st  day  of  May 

indebted  to  the  1862  and  the  30th  day  of  November  1854;  and  (a)  for 
party  demand-  J  v   ' 

ing  it,  in  a  money  paid,  laid  out  and  expended  by  me,  the  said 

given  sum  of  * 

money,  being  James  Henry  Hargreaves,  for  the  use  and  on  account  of 

the  balance  of 

account  for  rail-  the  said  Edward  Hayes,  and  at  his  request,  between  the 

shares  "sold"  said  1st  day  of  May  1852  and  the  30th  day  of  November 

by  the  latter  io*j» 

to  the  former,  A°3*« 
not  adding 
"delivered." 

Nor  that,  after  stating  facts  to  shew  that  the  party  against  whom  the  capias  is  demanded 
is  likely  to  leave  England  speedily,  the  affidavit  does  not  add  "  unless  he  be  forthwith 
apprehended." 

(a)  No  discussion  arose  as  to  the  words  immediately  following. 
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"  3.  That  I,  the  said  James  Henry  Hargreaves,  have       1855. 
lately  been  informed  by  the  said  Edward  Hayes  that  he  Hahgreaves 
is  about  to  leave  England,  and  going  to  reside  perma-      Hay'es. 
nently  in  Australia,  and  that  he  is  taking  his  wife  and 
family  with  him  to  reside  there:  and  I  verily  believe 
that  it  is  the  intention  of  the  said  Edward  Hayes  to  leave 
England  very  shortly,  to  go  to  and  reside  in  Australia.19 

"4.  That  the  said  Edward  Hayes  has  lately  sold  by 
public  auction  all  his  furniture  and  household  effects; 
and  that  I  have  been  informed  and  believe  that  the 
defendant  will  sail  from  Liverpool  to  Australia  on  the 
29th  or  30th  of  the  present  month  of  May." 

"  5.  That  I  have  lately  demanded  of  the  said  Edward 
Hayes  payment  of  the  said  sum  of  25L  6s.  6rf. ;  and  he 
has  refused  to  pay  me  the  same." 

By  affidavit  on  the  part  of  the  defendant,  it  appeared 
that  the  summons  in  the  action  was  taken  out  on  18  th 
May. 

C.  Milward  now  moved  to  set  aside  the  order  of  the 
learned  Judge,  first :  the  affidavit  does  not  state  that 
the  shares  had  been  delivered,  only  that  they  had  been 
sold.  The  plaintiff  might,  consistently  with  this  affi- 
davit, still  retain  the  shares  in  his  hands;  and  his  claim 
might  thus  arise  only  in  respect  of  the  change  in  the 
marketable  value  of  the  shares.  Hopkins  v.  Vaughan  (a) 
and  Lascar  v.  Morioseph  (b)  are  express  authorities  on 
this  point.  [Coleridge  J.  Those  cases  occurred  before 
stat  I  &  2  Vict  c.  1 10.,  when  the  affidavit  to  hold  to 
bail  could  not  be  contradicted,  and  therefore  the  Courts 
required  that  it  should  shew  a  debt  beyond  any  possibi- 

(a)  12  Eat,  398.  (»)  1  Bing.  357. 

VOL.   V.  T  E.   &  B. 
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1855.       Kty  °f  doubt.     Crompton  J.     Besides,  under  sect  3,  a 
Hargreaves  Party  may  ^e  held  to  bail  for  damages;  so  that  the  cases 
v-  shewing  the  necessity  of  swearing  to  a  debt,  strictly  so 

called,  are  inapplicable.]  The  statute  can  make  no 
difference  in  that  respect :  an  undoubted  definite  cause 
of  action  must  still  appear.  Next,  the  affidavit  is  en- 
titled in  a  cause:  but,  when  it  was  sworn,  no  cause 
existed,  the  writ  not  having  been  taken  out.  [Cole- 
ridge J.  The  Court  is  shewn :  is  not  that  enough  ? 
Lord  Campbell  C.  J.  The  names  are  surplusage,  and 
can  do  no  harm.  Could  not  perjury  be  assigned  on 
this  affidavit  ?]  It  should  rather  seem  not  [Coleridge  J. 
That  objection  might  possibly  be  good  if  the  cause  were 
named  and  not  the  Court]  The  affidavit  professes  to 
shew  the  cognizance  of  the  Court  by  reason  of  the  cause* 
[Coleridge  J.  It  is  common  enough  for  the  order  to  be 
given  and  the  writ  not  to  be  taken  out]  That  is  some- 
times done  for  convenience :  it  is  not  necessary  that  the 
order  should  be  made  after  the  commencement  of  the 
action.  In  Schletter  v.  Cohen.(a)  it  was  held  that  the 
affidavit  might  be  made  before :  and  then  the  title  of 
the  cause  need  not  be  given ;  though  it  is  otherwise  if 
the  action  has  been  commenced.  There  are  many 
authorities  on  this  point  in  the  case  of  awards.  [Cromp- 
ton J.  And  in  cases  of  criminal  information  (6).]  And 
in  cases  of  information  in  the  nature  of  quo  warranto. 
[Lord  Campbell  C.  J.  I  do  not  see  that  it  is  necessary 
to  treat  the  mention  of  names  here  otherwise  than  as 
demonstratio  personam]     Thirdly ;  sect  3  requires  that 

(a)  7  M.  fr  W.  389. 

(6)  See  Rex  v.  Robinson,  cited  by  Lord  Kenyan  in  King  ▼.  Cole,  6  T.  R. 
642;  Rex  ▼.  Hanuon,  6  T.  R.  60;  Chitty't  Archb.  JY.  653,  1460 
(ed.  8). 
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the  affidavit  should  shew,   to   the  satisfaction  of  the        1355. 
Judge,  that  the  defendant  or  defendants  "  is  or  are  about  hakgreaves 
to  quit  England  unless  he  or  they  be  forthwith  appre-       Hayes. 
hended."    That  is  the  form  prescribed  in  Bateman  v. 
Dunn  (a).      The   affidavit   here   says  nothing  of  the 
necessity  of  immediate  apprehension. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  there 
should  be  no  rule  in  this  case.  The  placing  of  the  name 
of  the  plaintiff  and  defendant  at  the  head  of  the  affidavit 
cannot  vitiate:  it  gives  information,  and  can  by  no 
possibility  do  harm.  I  have  no  doubt  that  the  party 
swearing  might  be  indicted  for  perjury  on  this  affidavit. 
And  there  is  no  inconvenience  in  this  view.  If,  indeed, 
there  had  been  a  cause  in  Court,  and  the  affidavit  had 
omitted  to  name  it,  that  would  be  bad,  because  no 
perjury  could  then  be  assigned  on  the  affidavit  But, 
where  there  is  no  cause,  the  names  are  still  mere  sur- 
plusage :  and  you  have  here  the  name  of  the  Court  Next, 
as  already  pointed  out,  I  think  the  affidavit  is  sufficiently 
full  in  substance.  Sect  3  provides  that  a  party  may  be 
arrested  in  respect  of  damages  of  a  certain  amount. 
The  word  "sold"  is  quite  enough  to  raise  a  presumption 
of  debt  or  damage,  now  that  an  opportunity  of  answering 
the  affidavit  is  allowed.  Then,  as  to  the  last  objection, 
in  spite  of  the  authority  which  has  been  supposed  to 
support  it,  I  think  it  wholly  unfounded.  The  Act 
requires  that  the  affidavit  shall  be  such  as  to  satisfy  the 
Judge:  and,  if  it  states  facts  sufficient  to  lead  the  Judge 
to  believe  that  the  defendant,  unless  forthwith  appre- 
hended, will  leave  the  country,  that  is  enough.    Mr. 

(o)  7  Dow.  JV.  Ca.  105. 
T    2 
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1855.        Milward,  I  think,  according  to  his  argument  would  be 
Mabgreaves   bound  to  contend  that,  if  the  defendant  had  said  "  I  am 
Uayks.       °ff  *°r  Australia,"  the  plaintiff  must  have  sworn  to  his 
own  belief  of  the  defendant's  declaration. 

Coleridge  J.  I  am  of  the  same  opinion.  As  to  the 
first  and  second  objections,  I  found  my  judgment  on  the 
reasons  given  by  my  Lord.  As  to  the  third,  the  words 
in  sect,  3,  "  unless  he  or  they  be  forthwith  apprehended," 
are  important  and  reasonable;  for  of  course  it  would  be 
no  ground  for  arresting  the  defendant  that  he  was  going 
away  six  months  hence,  before  which  the  cause  might 
probably  be  at  an  end  and  there  might  be  time  for 
execution.  Therefore  it  should  appear  that  the  de- 
fendant is  going  permanently:  and  the  words  are 
inserted  with  that  view.  But  it  does  not  follow  that 
the  affidavit  must  copy  the  words  of  the  statute :  all 
that  is  necessary  is  that  it  should  satisfy  the  Judge  that 
the  contingency  is  at  hand ;  and  affidavits  frequently  do 
this  by  shewing  that  the  defendant  is  going  after  he  has 
made  certain  arrangements,  after  he  has  received  the 
purchase  money  of  an  estate,  and  the  like. 

Erle  J.  I  am  not  surprised  that  in  Schktter  v. 
Cohen  (a)  the  objection  was  taken  that  the  affidavit  did 
not  shew  the  names  of  the  parties  to  a  cause ;  inasmuch 
as  it  might  be  said  that  without  a  cause  the  affidavit  is 
of  no  use.  It  was,  however,  there  held  that  the  affidavit 
might  be  sworn  contingently  with  a  view  to  a  cause  in 
which  the  writ  was  to  issue;  and  there  is  great  con* 
venience  in  this  practice. 

(a)  7  M.ffT.  389. 
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Chompton  J.     The  new  Act  does  not  confine  arrests        J855. 
to  cases  of  mere  debt     It  used  to  be  said  that,  if  you  1jabgreavm 
have  the  security  of  land  or  goods,  you  shall  not  have       Hayes. 
that  of  the  person.     But  now  it  is  left  to  the  Judge  to 
decide  whether  he  is  satisfied  that  the  defendant  will 
leave  the  country  unless  forthwith  apprehended.     There 
is  nothing  in  the  objection  that  the  affidavit  does  not 
shew  the  plaintiff's  own  belief  of  this.     The  only  point 
upon  which  there  could  be  a  question  is  that  as  to  the 
putting  of  the  names  of  the  plaintiff  and  defendant  at 
the  head  of  the  affidavit.     But,  if  there  be  as  yet  no 
authority  to  shew  that  this  does  not  vitiate  the  affidavit, 
there  should  be  such  authority  now. 

Rule  refused. 


Edward  Wodehouse  and  Robert  John  Harvey  7v«fay, 

June  5th. 

against  Charles  Farebrother. 


COUNT  on  a  bond  for  4000/.,  given  to  plaintiffs  and  Action  on  a 
m         ,  „r  **      .      .  y   •  i^-i  bond  for  4000/., 

one  Edward  frenman  Martin  since  deceased,  dated  conditioned  to 

7th  May  1841,  subject  to  a  condition  reciting  an  inden-  obligors* 

ture  bearing  even  date  with  the  bond  and  made  between  dftaita^n 

observance  by 
one  C  of  tbe 
covenants  in  an  indenture,  referred  to  in  the  condition,  whereby  C  covenanted  with  tbe 
obligees  of  this  bond  to  repay  200621  lent  him  on  mortgage  of  a  policy  of  insurance,  to 
keep  the  policy  up,  pay  the  premiums,  and  pay  the  interest  on  the  2000/.  Breaches  of  tbe 
condition  were  assigned,  inasmuch  as  C.  had  not  paid  interest,  and  had  not  paid  premiums, 
and  defendant  had  not  indemnified. 

Plea,  by  way  of  equitable  defence.  That  defendant  was  surety  for  C.  only.  That  he 
had  offered  and  was  still  ready  to  pay  all  that  was  in  equity  due  to  the  obligees,  on  receiving 
an  assignment  of  the  securities.    On  demurrer, 

Held :  that,  assuming  that  the  facts  entitled  defendant  to  an  equitable  decree,  giving 
him  relief  on  condition  of  his  hereafter  paving  what  was  due,  this  Court  could  pronounce 
no  such  decree ;  and  that  a  plea  on  equitable  grounds  in  a  Court  of  law  was  not  good,  under 
sect  83  of  The  Common  Law  Procedure  Act,  1854, 17  &  18  Vict.  c.  125.,  unless  disclosing 
facts  which  would,  in  equity,  entitle  the  defendant  to  a  decree  such  that  the  common  law  judg- 
ment that  defendant  go  without  day  would  do  complete  and  final  justice  between  the  parties. 
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1855.       Robert  Fleetwood  Croughton  of  the  first  part,  the  de- 
Wodehouse  ^en(^ant    an(*  one    William  Hamilton  Broadhurst    the 
T-  younger,   of  the   second   part,  and   the  plaintifis  and 

beotheb.  Edward  Wenman  Martin  deceased  of  the  third  part: 
whereby  a  policy  of  insurance,  dated  the  14th  day  of 
May  1839,  for  2000/.,  to  the  defendant  and  William 
Hamilton  Broadhurst  payable  within  three  calendar 
months  next  after  the  death  of  the  said  Robert  Fleetwood 
Croughton  if  the  annual  premium  of  69/.  8*.  4<£  therein 
mentioned  should  be  duly  paid,  and  the  said  sum  of 
2000/.  thereby  secured,  and  all  other  moneys  which 
should  become  payable  under  or  by  virtue  of  the  same, 
were  assigned  unto  the  plaintifis  and  the  said  Edward 
Wenman  Martin,  since  deceased,  by  way  of  mortgage 
redeemable  on  payment  by  Robert  Fleetwood  Croughton 
of  2000Z.  and  interest  for  the  same ;  and  that  the  said 
Robert  Fleetwood  Croughton  by  the  said  indenture  cove- 
nanted with  the  plaintiffs  and  the  said  Edward  Wenham 
Martin  for  the  due  payment  of  the  said  sum  of  200021, 
and  the  interest,  and  also  for  the  due  payment  of  the 
premiums  upon  or  in  respect  of  the  said  policy,  and  for 
continuing  and  keeping  the  same  on  foot,  and  otherwise 
in  relation  thereto,  as  in  the  said  indenture  mentioned ; 
and  also  reciting  that,  previously  to  the  advance  by  the 
plaintiffs  and  the  said  Edward  Wenman  Martin  to  the 
said  Robert  Fleetwood  Croughton  of  the  said  sum  of 
2000/.,  it  was  stipulated  that  the  defendant  should 
enter  into  the  said  bond,  subject  to  the  condition  there* 
inafter  contained :  It  was  conditioned  that,  if  the  said 
Robert  Fleetwood  Croughton  should  from  time  to  time 
pay  the  interest  for  the  2000/.  and  also  the  yearly  and 
other  premiums  which  were  or  ought  to  be  paid  for  the 
purpose  of  continuing  and  keeping  on  foot  the  benefit  of 
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the  policy,  and  keep  all  other  his  covenants  in  the  said 
recited  indenture  contained  in  relation  to  the  same,  and  " 
if  the  defendant  should  indemnify  the  plaintiffs  and  the 
said  Edward  fVenham  Martin  against  the  default  or 
neglect  of  the  said^Robert  Fleetwood  Croughton  to  pay 
the  interest  and  premiums  or  otherwise  to  observe  and 
perform  his  covenants  in  relation  to  the  policy  aforesaid, 
or  by  reason  or  on  account  or  in  consequence  of  the 
insufficiency,  failure  or  avoidance  of  the  said  securities  or 
of  any  of  the  said  securities  for  the  said  sum  of  2000£ 
and  its  interest,  or  any  part  thereof,  on  any  ground  or 
pretence  whatsoever,  then  the  said  bond  or  obligation 
should  be  void  and  of  no  effect  Averment:  that  by  the 
indenture  Robert  Fleetwood  Croughton  covenanted  that 
he  would,  during  his  natural  life  and  the  continuance  of 
the  security  of  the  said  indenture,  continue  and  keep  on 
foot  the  benefit  of  the  said  policy  of  insurance,  and  pay 
the  yearly  or  other  premiums  which  were  or  ought  to 
have  been  paid  for  or  in  respect  of  the  said  policy,  and 
would  deliver  the  receipts  for  the  same  to  the  plaintiffs 
and  the  said  Edward  Wenman  Martin  or  the  survivors  or 
survivor  of  them  immediately  after  payment  of  the  same; 
and  that,  in  case  the  said  Robert  Fleetwood  Croughton 
should  neglect  to  pay  such  premium  or  to  deliver  the 
receipts  for  the  same  within  four  days  after  such  pre- 
miums should  be  due,  at  any  time  during  the  continu- 
ance of  the  said  security,  then  it  should  be  lawful  for 
the  plaintiff  and  the  said  Edward  Wenman  Martin  and 
the  survivor  of  them  to  pay  such  premium  as  aforesaid, 
and  that  all  such  payments  with  interest  for  the  same 
should  be,  and  the  same  were  accordingly,  thereby 
charged  on  the  premises.  First  breach :  That,  during  the 
continuance  of  the  said  2000/.  on  the  said  securities  in 
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1855.       the  said  condition  of  the  said  bond  recited,  interest  was 

Wodfhodse   due  and  not  paid,  whereby  the  bond  became  forfeited. 

Fl'KKm       Further  breach  of  condition:  That,  during  the  continu- 

biiothkb.     ance  of  the  Mjd  2000i  on   the  said  securities  in  the 

said  condition  recited  and  during*  the  continuance  of 

the  security  of  the  said  indenture,  the  said  Robert  Fleet- 

wood  Croughton  and  the  defendant  respectively  made 

default  in  the  payment  of  seven  of  the  yearly  premiums 

which  were  to  be  and  ought  to  have  been  paid  for  the 

said  purpose  of  keeping  on  foot  the  benefit  of  the  said 

policy.   And,  for  a  further  breach  of  the  condition :  That 

by  reason  of  the  default  of  Robert  Fleetwood  Croughton  to 

pay  the  said  interest  and  premiums  the  plaintifis  suffered 

damage  to  them,  and  defendant  did  not  indemnify. 

Plea,  for  defence  on  equitable  grounds,  set  out  the 
indenture  in  haec  verba.  Nothing  however  turned 
on  its  terms.  The  plea  then  averred  that  the  making 
of  the  deed  and  of  the  bond  was  one  transaction 
between  the  parties,  for  securing  to  the  plaintifis  and 
the  said  Edward  fVenman  Martin  the  repayment  of 
the  said  sum  of  2000/1,  so  advanced,  and  interest 
thereon:  and,  as  part  of  that  transaction,  it  was 
agreed  by  and  between  the  said  parties  that  the 
defendant  should  execute  the  bond  as  a  surety  only 
for  Robert  Fleetwood  Croughton,  and  as  a  collateral 
and  further  security  for  the  performance  by  Robert 
Fleetwood  Croughton  of  the  matters  and  things  in  and 
by  the  said  condition  of  the  said  bond  required  or  in- 
tended to  be  done ;  and  the  defendant  never  was  nor  is 
he  liable  for  or  in  respect  of  any  matter  or  thing  in  the 
said  condition  mentioned  otherwise  than  as  a  surety  only 
for  the  performance  of  the  same  by  the  said  Robert 
Fleetwood  Croughton:  and  the  said  several  matters  and 
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thiogB  and  defaults  in  the  said  several  breaches  men-       1855. 
tioned  are  respectively  matters  and  things  by  the  said   Wodehoosk 
indenture  required  to  be  done  and  defaults  committed       p/^ 
by  the  said  Robert  Fleetwood  Croughton  in  respect  of  the 
premises,  and  in  respect  whereof  the  defendant  is  liable 
inequity  as  such  surety  only.  Averment:  that  every  part 
of  the  said  sum  of  20002.  was  satisfied  before  the  com- 
mencement of  the  suit;  and  "there  can  be  no  further 
breach  of  the  said  covenants  in  the  said  indenture,  or  of 
the  said  condition,  other  than  the  said  breaches  in  the 
declaration  mentioned ;  and  that  in  respect  of  the  said 
sums  of  money  and  damages  sought  to  be  recovered  by 
the  plaintifft  in  this  action  the  defendant  is  in  equity 
entitled,  upon  his  being  ready  and  willing  and  offering 
to  pay  whatsoever  may  in  equity  be  found  to  be  due  to 
the  plaintifft  in  respect  thereof,  and  in  respect  of  the 
several  matters  and  things  in  and  by  the  said  indenture 
required  or  covenanted  to  be  done  by  the  said  Robert 
Fleetwood  Croughton,  together  with   the  costs  of  this 
action,  to  have  this  action  stayed,  and  the  said  several 
securities,  that  is  to  say,  the  said  indenture  of  even  date, 
and  the  said  policy,  or  any  substituted  policy,  or  some  or 
one  of  them,  delivered  up  by  the  plaintiffs  to  him  the 
defendant,  and  .to  have  all  other  proper  and  necessary 
acts  done  by  the  plaintiffs,  or  by  them  allowed  to  be 
done  in  their  names,  in  order  that  the  defendant  may, 
under  and  by  virtue  and  by  means  of  the  said  securities, 
so  far  as  the  same  may  in  equity  be  available  for  that 
purpose,  repay  and  recoup  himself  for  and  in  respect  of 
all  such  payments  made,  and  damages  sustained,  by  him 
the  defendant  in  respect  of  the  premises;  and  which  pay- 
ments and  damages  the  said  Robert  Fleetwood  Croughton 
would  be  liable  to  repay  or  recoup  to  the  defendant 
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1855.       under  and  by  virtue  of  the  said  arrangement  and  agree- 
Wodbhousb   men^w    Averment :  That,  before  and  at  the  time  of  the 

Far*-  commencement  of  this  action,  the  defendant  was  and 
brother.  8till  j8  ready  and  willing,  and  before  the  commencement 
of  this  suit  offered,  to  pay  to  the  plaintiffs  whatever  was 
in  equity  due  to  the  plaintiffs  as  aforesaid,  and  "  hereby 
still  offers  to  the  plaintiffs  to  bring  here  into  Court  to  be 
paid  to  the  plaintiffs  whatsoever  sum  or  sums  of  money 
may  be  found  by  this  Honourable  Court,  or  by  any 
master  or  officer  of  this  Court  to  whom  it  may  be 
referred  to  make  inquiries  touching  the  premises,  to  be 
due  from  the  defendant  to  the  plaintiffs  in  respect  of  the 
premises,  upon  the  plaintiffs  so  delivering  up  to  the 
defendant  for  the  purpose  aforesaid  the  said  securities, 
and  so  doing  or  permitting  to  be  done  in  their  names 
such  proper  and  necessary  acts  as  and  when  and  in  such 
manner  as  this  Honourable  Court  shall  direct ;  and  has 
been  and  still  is  ready  and  willing,  and  hereby  offers,  to 
give  such  indemnity  to  the  plaintiffs,  and  do  all  such 
acts  touching  the  premises,  as  this  Court  shall  direct. 
And,  although  the  plaintiffs,  before  and  at  the  time  of  the 
commencement  of  this  action,  had  notice  of  the  premises, 
and  well  knew  that  the  defendant  was  ready  and  willing 
as  aforesaid,  yet  the  plaintiffs  wholly  refused,  and  still 
do  refuse,  so  to  deliver  up  the  said  securities  or  any  part 
thereof  to  the  defendant,  or  to  do  or  allow  to  be  done  in 
their  names  any  such  proper  or  necessary  act  whatever; 
and  the  plaintiffs  claim  to  retain  and  hold  the  said  secu- 
rities contrary  to  the  equitable  rights  of  the  defendant; 
and  they  insist  that  the  defendant  shall  make  the  said 
payments  and  pay  the  said  damages  without  having,  or 
being  entitled  to  have,  the  said  securities  or  any  part 
thereof  so  delivered  up  to  him,  and  without  the  plaintiffs 
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Fare- 
brother. 


proper  and  necessary  act  whatever ;  and  the  plaintiffs  Wooehoubb 
insist  that  they  will  continue  to  hold  and  retain  the  said 
securities  and  use  the  same  for  their  own  purposes  and 
for  purposes  other  and  different  from  the  aforesaid  pur- 
poses, and  not  for  or  on  behalf  of  the  defendant  to  any 
extent  whatever,  notwithstanding  the  performance  by 
the  defendant  of  the  matters  and  things  which  he  is  so 
ready  and  willing  to  perform  as  aforesaid,  and  of  all 
matters  and  things  which  on  his  part  ought  in  equity  to 
be  done :  and  they  altogether  dispute  and  deny  the  said 
equitable  rights  of  the  defendant." 

Demurrer.     Joinder. 

There  were  a  replication  on  equitable  grounds,  and  a 
rejoinder  on  equitable  grounds,  and  demurrers  to  each  of 
them.  But,  the  Court  having  pronounced  no  opinion  on 
these,  they  are  omitted  in  the  report 

The  case  was  now  argued.  The  Court  (a)  desired  the 
counsel  to  confine  their  arguments  in  the  first  instance 
entirely  to  the  demurrer  to  the  plea. 


Bramwelly  for  the  plaintiff.  The  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125.),*.  83.,  makes 
it  lawful  for  a  defendant,  in  any  cause  "  in  which,  if 
judgment  were  obtained,  he  would  be  entitled  to  relief 
against  such  judgment  on  equitable  grounds,  to  plead 
the  facts  which  entitle  him  to  such  relief  by  way  of 
defence."  But  the  facts  stated  in  this  plea  are  not 
such  as  to  entitle  the  defendant  to  relief  against  the 
judgment  within  the  meaning  of  that  section.  It  is  to  be 
observed  that  the  judgment  of  the  Court  of  common 


[a)  I/ord  Campbell  C.  J.,  Coleridge  and  Erie  Js. 
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1855.        l*w  on  *  P'ea»  whether  it  be  a  plea  disclosing  a  defence 
Wodehoose    °°  kgal  or  on  ^[U'^We  grounds,  is  the  same.     The 
▼•  plea  is  not  good    unless  it  be  such  as  to  support  a 

brother,  judgment  that  the  plaintiff  take  nothing  by  his  writ ; 
for  the  Court  of  common  law  can  give  no  other 
judgment.  Accordingly  the  Court  of  Exchequer  have 
expressed  an  opinion  that  an  equitable  defence  is  plead- 
able only  when  the  facts  are  such  as  would  entitle  the 
defendant  to  a  perpetual  injunction  against  the  judgment, 
absolute  and  without  conditions ;  Mines  Royal  Societies 
v.  Magnay  (a).  In  the  present  case,  if  the  defendant, 
being  a  surety,  pays  all  that  he  is  bound  to  pay,  he  has 
an  equity  to  stand  in  the  position  of  the  creditor,  and 
use  all  the  remedies  which  the  creditor  who  has  been 
paid  had  against  the  principal  debtor.  That  will  entitle 
him  to  file  a  bill  requiring  the  creditor  to  assign  to  him 
all  the  securities,  on  the  terms  that  the  surety  pays  all 
that  was  due,  and  gives  an  indemnity.  But,  though  the 
jurisdiction  to  grant  relief  on  terms  might  probably  be 
very  conveniently  administered  by  this  Court,  no  such 
jurisdiction  has  as  yet  been  given  to  it  To  constitute 
a  defence  under  sect.  83,  the  facts  must  at  the  time 
the  plea  is  pleaded  entitle  the  defendant  to  relief 
from  the  judgment  It  is  not  enough  that  if  something 
is  done,  which  may  perhaps  not  be  done,  the  defendant 
will  afterwards  be  entitled  to  relief  from  it.  A  simple 
judgment  that  the  plaintiff  take  nothing  by  his  writ 
would  work  injustice.  A  judgment  that  the  plaintiff 
shall  take  nothing  by  his  writ,  if  the  defendant  will  pay 
what  is  due  on  the  plaintiff  conveying  the  securities, 
is  not  authorized  by  the  Act. 

(a)  \OBxch.  489. 
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G.  Rochfort  Clarke,  contriL     In  Mines  Royal  Societies        1355, 
v.  Magnay  (a)  there  was  a  condition  to  be  fulfilled.     In    wodkhousk 
the  present  plea  the  defendant  avers  that  he  has  done  ▼• 

what  in  equity  is  equivalent  to  the  performance  of  all  brothml 
conditions  precedent;  for  he  has  offered  and  is  ready  to 
perform  them.  [Lord  Campbell  C.  J.  I  do  not  find 
that  the  Court  of  Exchequer  in  Mines  Royal  Societies  v. 
Magnay  (a)  acted  because  there  was  no  averment  in  the 
plea,  in  that  case,  that  the  defendant  was  ready  or  had 
offered  to  execute  a  surrender:  their  ground  was  that  the 
relief  from  the  judgment  in  equity  would  not  be  perpetual 
and  unconditional  In  this  case,  putting  your  equity  at 
the  highest,  if  the  plaintiff  hereafter  does  all  that  he  is 
bound  to  do,  you  must  pay  him  what  is  due.  How  is 
that  to  be  worked  out  by  the  judgment  of  the  Court  of 
common  law?]  The  amount  due  upon  the  breaches  can 
be  easily  ascertained  by  the  master;  and  the  defendant 
in  his  plea  offera  to  pay  whatever  may  be  so  found  due. 
The  words  of  sect.  83  are:  if  the  defendant  "  would  be 
entitled  to  relief  against  such  judgment  on  equitable 
grounds,9*  not  perpetual  and  unconditional  relief,  but 
any  relief.  Sect  86  provides  the  remedy  where  the 
machinery  of  this  Court  is  defective ;  the  Court  then 
has  a  discretionary  power  to  strike  out  the  plea.  That 
shews  that  the  Legislature  did  not  mean  to  limit  the 
defence  to  cases  where  the  relief  against  the  judgment 
was  unconditional.  It  is  enough  if  the  facts  shew  that 
equity  would  grant  relief  against  a  judgment  till  the 
plaintiff  is  willing  to  do  equity  and  give  up  the  secu- 
rities. [Coleridge  J.  Supposing  that  to  be  so,  and  that 
we  give  judgment  for  you,  and  afterwards  the  plaintiff 
does  do  equity,   and    the  defendant  nevertheless  will 

(a)  10  Exch.  489. 
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not  pay  him,  a  possible  case.  What  then  would  be  the 
plaintiff's  remedy?]  He  might  bring  a  fresh  action,  or 
he  might  have  relief  in  equity.  A  Court  of  equity  does 
not  at  present  entertain  a  suit  on  a  bond,  because  the 
remedy  is  at  law ;  but,  if  the  effect  of  the  new  Act  is 
to  bar  the  plaintiff  at  law,  a  remedy  in  equity  is  given 
by  implication.  [Lord  Campbell  C.  J.  If  our  judgment 
would  necessitate  either  a  fresh  action  or  a  suit  in  equity, 
it  does  not  finally  terminate  the  controversy.  If  it  is 
necessary  to  read  the  Common  Law  Procedure  Act 
1854  as,  by  implication,  giving  fresh  jurisdiction  to  any 
Court,  1  should  think  it  would  be  better  to  imply  a 
power  to  the  common  law  Courts  to  pronounce  new 
judgments  in  the  nature  of  equitable  decrees,  rather  than 
to  imply  a  fresh  equity.]  The  power  of  doing  full 
justice  is  given  by  sect.  86.  The  Court  may  deal  with 
this  plea  by  striking  it  out  on  terms. 


Bramicell,  in  reply.  This  plea  docs  not  disclose  any 
ground  for  an  equitable  defence  to  paying  the  money. 
It  may  be  that  it  discloses  an  equitable  right  to  collateral 
benefits  which  will  arise  as  soon  as  the  money  is  paid. 
Perhaps  it  would  be  well  if  this  Court  had  power  to 
grant  such  collateral  relief:  but  as  yet  the  Legislature 
has  not  given  the  power. 

Cur*  adv.  vult. 


Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  (June  12th),  delivered  judgment 

We  are  of  opinion  that  upon  the  demurrer  to  the  plea 
we  are  bound  to  give  judgment  for  the  plaintiffs. 

It  is  not  for  us,  sitting  here  judicially,  to  say  bow  far 
it  is  desirable  or  expedient  that  equitable  jurisdiction 
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should  be  given  to  Courts  of  common  law.  We  have 
only,  looking  to  the  language  of  th^  Legislature,  to  con- 
sider what  equitable  jurisdiction  has  actually  been  given 
to  us,  bearing  in  mind  that,  unless  in  as  far  as  our  power 
and  our  procedure  have  been  altered  by  express  enact- 
ment, or  reasonable  implication  from  what  has  been  ex- 
pressly enacted,  they  remain  unchanged.  Under  the 
83rd  section  of  The  Common  Law  Procedure  Act,  1854, 
we  are  authorized  to  receive  this  defence  by  way  of 
plea,  if  the  facts  pleaded  would  entitle  the  defendant  to 
relief  on  equitable  grounds  in  a  Court  of  equity  against  a 
judgment  obtained  in  this  action  in  a  Court  of  law,  no 
equitable  defence  having  been  set  up  there. 

The  first  objection  to  the  plea  is,  that  the  defendant 
does  not  satisfactorily  shew  that,  if  such  a  judgment  were 
obtained,  be  would  be  entitled  to  relief  against  it  on 
equitable  grounds  within  the  meaning  of  the  enact- 
ment He  does  not  impeach  the  deed  sued  upon  as 
fraudulent,  or  shew  that  a  judgment  obtained  in  this 
action  would  not  be  honest.  On  the  contrary,  he  ad- 
mits that  he  executed  the  deed,  that  he  broke  his 
covenant  in  the  manner  alleged  by  the  declaration,  and 
that  he  is  liable  to  pay  to  the  plaintiffs  the  several 
sums  demanded  in  respect  of  arrears  of  interest,  of  non- 
payment of  the  premiums  of  insurance,  and  of  the  costs 
incurred  by  the  plaintiffs  against  which  he  was  bound 
to  indemnify  them.  He  only  contends  that,  after  having 
made  these  payments,  or  at  the  time  of  making  them, 
he  is  entitled  to  have  the  policy  handed  over  to  him 
which  was  assigned  to  the  plaintiffs  as  a  security  for  the 
debt  due  to  them  from  the  principal  debtor  for  whom 
he  was  surety,  alleging  that  the  plaintiffs  bad  refused  to 
hand  it  over  to  biro,  although  he  offered,  on  receiving  it, 
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1855.       to  pay  the  sums  which  he  owed  them,  still  offering  to 
Wodkhoube   Pay  t*ie8e  8um8  anc*  to  indemnify  the  plaintifis.     There 

Fare-  **  no  doubt  ^at,  M  a  surety,  having  done  all  that  is 
brother,  incumbent  upon  him  in  fulfilment  of  his  engagement, 
he  would  be  entitled,  as  against  the  debtor  for  whom  he 
was  surety,  to  stand  in  the  shoes  of  the  creditor,  and  to 
•  have  an  assignment  of  any  security  which  the  satisfied 
creditor  held  for  the  debt  guaranteed.  But  no  authority 
was  cited  to  shew  what  precise  relief  a  Court  of  equity 
would  have  given  to  the  defendant  if  judgment  bad  been 
obtained  against  him  in  this  action :  and,  at  all  events, 
we  conceive  that  he  would  be  entitled  to  no  relief  against 
the  judgment,  unless  he  filed  a  bill  against  the  now 
plaintifis  and  the  principal  debtor,  and  paid  into  Court 
or  undertook  to  pay  the  sums  which  he  admits  that  he 
owes  to  the  plaintifis  on  the  judgment.  He  could  only 
ask  for  a  temporary  or  conditional  injunction  against 
suing  out  execution  on  the  judgment,  not  for  a  perpetual 
or  absolute  injunction. 

The  very  important  question  therefore  arises,  whether, 
where  a  defendant  would  only  be  entitled  to  relief  against 
a  judgment  to  the  extent  of  a  temporary  or  conditional 
injunction,  he  is  entitled  to  set  up  his  equitable  grounds 
of  relief  by  way  of  defence  in  a  Court  of  law?  We  are  of 
opinion  that,  as  yet,  the  Legislature  has  authorized  us  to 
receive  a  plea  disclosing  equitable  grounds  of  relief,  only 
where  the  facts  would  entitle  the  defendant  to  an  abso- 
lute and  perpetual  injunction  against  the  judgment.  In 
this  last  case  no  difficulty  occurs ;  for  the  plea  is  a  simple 
bar  to  the  action,  and  we  should  only  have  to  pronounce 
the  common  law  judgment  "  that  the  plaintiff  take 
nothing  by  his  writ  and  that  the  defendant  go  thereof 
without  day."    But,  if  the  injunction  is  to  be  temporary 
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or  conditional  in  equity,  at  common  law  we  have  no  1355. 
such  judgment,  and  we  have  no  analogous  judgment.  WoDEHOUgK 
We  could  not  attempt  to  do  justice  between  the  parties 
without  pronouncing,  instead  of  a  common  law  judgment, 
an  equitable  decree.  If  upon  such  a  plea  we  were  to 
giye  judgment  in  bar  of  the  action,  all  legal  remedy 
would  be  gone,  although  the  defendant  confesses  his 
liability  to  pay  the  sums  which  this  action  seeks  to 
recover.  It  is  said  that  the  plaintiffe  might  afterwards 
have  relief  in  equity,  or  might  perhaps  bring  another 
action  when  tbey  have  transferred  the  policy  to  the 
defendant;  but  we  think  that  it  was  intended  to  admit  a 
plea  on  equitable  grounds  only  where  final  justice  may 
be  done  by  the  Court  of  law  in  the  pending  suit  This 
could  only  be  by  pronouncing  an  equitable  decree.  But 
we  have  no  warrant  to  pronounce  such  a  decree.  By 
sect  85  a  replication  is  supposed  to  follow  the  equit- 
able plea;  and  common  law  procedure  is  still  contem- 
plated. Where  the  judgment,  if  obtained,  would  be 
substantially  reversed  by  a  perpetual  injunction  in  equity, 
that  which  would  be  sufficient  ground  for  the  perpetual 
injunction  is  admitted  as  a  legal  defence,  in  the  same 
manner  as  payment  after  the  day,  which  at  common  law 
was  only  ground  for  equitable  relief  after  a  judgment 
had  been  obtained  for  the  penalty  of  the  bond,  was  by 
the  statute  of  Anne  let  in  as  a  legal  defence,  and  as,  by 
the  recent  statute,  to  an  action  against  a  surety  on  an 
instrument  under  seal,  time  given  to  the  principal  debtor 
without  the  consent  of  the  surety  is  turned  into  a  legal 
defence,  although  previously  it  was  only  ground  for 
equitable  relief.  But,  where  the  ground  for  equitable 
relief  is  not  a  complete  bar  to  any  proceedings  upon  the 
judgment,  and  is  not,  if  offered  by  plea,  a  complete  bar 
vol.  v.  u  e.  &  B. 
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1855.  to  the  action,  we  are  not  furnished  with  any  means  of 
Woi.fhoijsr  doing  justice  between  the  parties.  We  cannot  enter 
Farf-  *nto  e(lu*t*C8  and  cross  equities;  we  should  often  be 
brother,  without  means  to  determine  what  are  the  fit  conditions 
on  which  relief  should  be  given  :  no  power  is  conferred 
upon  us  to  pronounce  a  conditional  judgment;  no  pro- 
cess is  provided  by  which  we  could  enforce  performance 
of  the  condition ;  there  are  no  writs  of  execution  against 
person  or  goods  adapted  to  such  a  judgment ;  and  no 
one  can  conjecture  what  remedy  it  would  give  against 
the  lands  of  the  debtor.  In  short  we  think  that  a  plea 
on  equitable  grounds  is  to  prevail  only  where,  followed 
by  a  common  law  judgment,  it  will  do  complete  and 
final  justice  between  the  parties.  Such  appears  to  have 
been  the  view  of  this  subject  taken  by  the  Judges  of 
the  Court  of  Exchequer  in  Mines  Royal  Societies  v. 
Magnay{a\  where  leave  was  refused  to  plead  such  a  plea, 
something  remaining  to  be  done  by  the  defendant  before 
he  could  have  claimed  a  perpetual  injunction  in  a  Court 
of  equity.  As  that  case  was  decided  merely  on  motion, 
without  the  opportunity  of  carrying  it  into  a  Court  of 
error,  we  should  not  have  considered  ourselves  bound 
by  it  had  we  disapproved  of  it;  but  we  entirely  concur 
in  the  reasoning  on  which  it  is  founded.  And  therefore, 
without  deeming  it  necessary  to  consider  the  replication 
or  the  rejoinder,  on  the  insufficiency  of  the  plea  we  give 
judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


(a)  10  Exch.  489. 
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A 


In  the  matter  of  William  Blues.  **"r!£* 

June  7th. 

WRIT  of   habeas  corpus  ad    subjiciendum   was  Habeas  corpus, 
directed  to  the  Keeper  of  the  House  of  Correc-  out  a  convic- 
tion at  Durham  to  bring  up  the  body  of  William  Blues,  justices,  under 
returnable  at  Chambers.  c^whereb/ 

A  return  was  made  setting  out  a  conviction,  under  the  J^™*  w™ 
bands  and  seals  of  John  Tosach  and  George  Potts,  justices  ■**  ****** 

*  *  imprisonment, 

in  and  for  the  borough  of  South  Shields  in  the  county  of  and  an  order 

of  Sessions, 
Durham,  by  which  Blues  was,  on  Saturday  the  24th  day  purporting  to 

of  March  1855,  convicted  before  the  two  justices,  under  dismissing  an 

stat.  6  G.  4.  c.  129.  s.  3.,  of  endeavouring  by  threats  tn^con^ction, 

to  force  a  workman  to  depart  from  his  hiring,  and  was  prisoner  was 

adjudged  to  six  weeks  imprisonment  with  hard  labour  jjjf  ri^^1* 

in  the  coal  of  Durham  ;  under  which  conviction  Blues  pnnuant  to 

°9  b  the  conviction, 

was  detained  until  March  30th,  when  he  was  enlarged      By  affidavits 

it  appeared 
that  prisoner 
was  convicted  on  a  Saturday ;  that  he  entered  into  recognisances  before  the  convicting 
justices,  pursuant  to  stat.  6  G.  4.  e.  129.  #.  12.,  which  were  perfected  on  the  Friday  next 
after  the  conviction ;  that  on  the  ensuing  Monday  the  Sessions  were  held,  and  the  appeal 
called  on.  By  a  rule  of  the  Sessions,  in  all  cases  of  appeals,  not  otherwise  directed  by 
law,  notice  in  writing  must  be  given  on  or  before  Saturday  sennight  preceding  the  Ses- 
sions. Counsel  appeared  for  the  convicting  justices  as  respondents;  and  on  their  objection 
the  Sessions  dismissed  the  appeal,  because  this  rule  was  not  complied  with. 

Held :  that  the  Sessions,  if  they  thought  the  notice  given  not  sufficient  for  a  trial  then, 
might  have  entered  and  respited  the  appeal,  but  were  not  justified  in  refusing  to  hear  it 
under  the  circumstances :  that  the  order  of  Sessions  was  therefore  not  a  sufficient  ground 
for  the  prisoner's  detention. 

Held  also  that,  the  recognisances  having  been  entered  into  with  reasonable  promptitude, 
the  execution  was  suspended  until  the  appeal  was  heard,  or  finally  dismissed  through  the 
appellant's  default ;  and  that,  neither  of  these  events  having-  happened,  the  conviction  did 
not  afford  a  ground  for  the  detention.  For  these  reasons  the  prisoner  was  liberated,  the 
Court  treating  the  recognizances  as  still  in  force. 

But  the  Court,  on  the  facts  brought  before  it  by  the  affidavits,  ordered  a  mandamus, 
peremptory  in  the  first  instance,  to  issue  to  the  Sessions  to  enter  continuances  and  hear  the 
appeal,  so  that  justice  might  be  done. 

Semble :  that,  where  no  notice  is  prescribed  by  an  Act  giving  an  appeal,  there  must,  on 
principles  of  common  law,  be  reasonable  notice  given  to  the  respondents  before  the  appel- 
lants are  entitled  to  be  heard,  though  any  mode  of  giving  the  information  on  which  the 
respondents  could  act  may  be  sufficient. 

U   2 
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1855.       on  recognizances.  The  return  also  set  forth  the  following 
order  of  Sessions. 


Re 

Bu'es.  «  Durham  1  At  the  General  Sessions  of  the  Peace"  &c 

to  wit.  J  "  William  Blues  appellant,  and  John  Tosach 
and  George  Potts  Esqrs.,  Justices  of  the  Peace  of  the 
borough  of  South  Shields,  respondents.  Upon  hearing 
the  appeal  of  William  Blues  against  a  certain  conviction9 
(describing  it):  "It  is  ordered  that  the  said  appeal  shall 
be  and  the  same  is  hereby  disallowed,  and  the  conviction 
confirmed  with  costs;  and  that  the  said  William  Blues  be 
committed  to  the  custody  of  the  Keeper  of  the  House 
of  Correction  at  the  city  of  Durham"  pursuant  to  the 
said  conviction.  The  return  stated  that  Blues  was  again 
taken  into  custody  under  this  order,  and  was  at  the  time 
of  the  return  detained,  under  these  authorities. 

By  the  affidavits  it  appeared  that  Blues  was  convicted 
before  the  two  justices  on  Saturday  the  24th  March, 
On  Wednesday  the  28th  March,  two  sureties  applied 
to  the  county  justices  to  take  their  recognizances  that 
Blues  should  prosecute  an  appeal  with  effect  On 
Thursday  the  29th  March,  the  two  justices  held  a 
special  petty  sessions  for  the  purpose,  and  took  their 
recognizances ;  and  Blues,  having  entered  into  his  own 
recognizance,  was  enlarged  on  Friday  30th  March. 
On  that  same  day  be  gave  notice  of  appeal.  On 
Thursday  the  2d  of  April  the  Durham  Sessions  were 
held.  The  appeal  was  called  on;  and  both  appellant 
and  respondents  appeared  by  counsel.  There  is  a  rule 
of  the  Durham  Sessions  that,  "in  all  cases  of  appeal 
not  otherwise  directed  by  law,  notice  in  writing  should 
be  given  to  the  respondents  by  the  appellants  on  or 
before  the  Saturday  sennight  preceding  the  sessions." 
The  respondents'  counsel  called  on  the  appellants  to 
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prove  a  notice  of  appeal  pursuant  to  this  rule.  The  1855. 
facte  being  as  above  related,  the  appellant's  counsel  j£" 
could  not  prove  a  notice,  but  contended  that  the  rule 
did  not  apply  to  a  conviction,  which  in  fact  only  took 
place  on  the  Saturday  sennight  itself;  and  also  that  the 
recognizances  were  sufficient  notice.  The  Sessions  held 
that  notice  might  and  ought  to  have  been  given  on  the 
very  day  of  the  conviction ;  and  they  refused  to  hear  the 
appellant,  and  made  the  order  set  out  in  the  return. 

Erie  J.  at  chambers  referred  the  matter  to  the  full 
Court,  and  in  the  meantime  enlarged  the  prisoner  on 
his  recognizance  to  abide  the  decision, 

J.  W.  Huddles  ton  now  moved  to  discharge  the  prisoner. 
Stat  6  G.  4.  c.  129.  s.  12.  enacts  that  any  person  con- 
victed under  that  Act  "  shall  have  liberty  to  appeal  from 
every  such  conviction  to  the  next  Court  of  general 
sessions  or  general  quarter  sessions  of  the  peace  which 
shall  be  held  for  the  county,"  &c  "  wherein  such  offence 
was  committed ;  and  that  the  execution  of  every  judg- 
ment so  appealed  from  shall  be  suspended,  in  case  the 
person  so  convicted  shall  immediately  enter  into  recog- 
nizances before  such  justices  (which  they  are  hereby 
authorized  and  required  to  take),  himself  in  the  penal 
sum  of  ten  pounds,  with  two  sufficient  sureties  in  the 
penal  sum  of  ten  pounds  of  lawful  money  of  Great 
Britain,  upon  condition  to  prosecute  such  appeal  with 
effect,  and  to  be  forthcoming  to  abide  the  judgment  and 
determination  of  the  said  next  general  sessions  or  general 
quarter  sessions,  and  to  pay  such  costs  as  the  said  Court 
shall  award  on  such  occasion;  and  the  justices  in  the 
said  next  Court  of  general  sessions  or  general  quarter 
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18o5.  sessions  are  hereby  authorized  and  required  to  hear  and 
^         determine  the  matter  of  the  said  appeal,  and  to  award 

Blles.  6UCh  costs  as  to  them  shall  appear  just  and  reasonable, 
to  be  paid  by  either  party,  which  decision  shall  be  final ; 
and  if  upon  hearing  the  said  appeal,  the  judgment  of  the 
justices  before  whom  the  appellant  shall  have  been  con- 
victed shall  be  affirmed,  such  appellant  shall  immediately 
be  committed  by  the  said  Court  to  the  common  gaol  or 
house  of  correction,  without  bail  or  mainprize,  according 
to  such  conviction,  and  for  the  space  of  time  therein 
mentioned."  The  return  sets  out  a  conviction  under 
this  Act :  but,  the  execution  on  that  conviction  having 
been  suspended,  it  affords  no  ground  for  the  detention 
of  the  prisoner.  And  the  order  of  quarter  sessions  does 
not  afford  any  ground  for  his  detention,  as  the  sessions 
are  authorized  to  commit  only  if  "  upon  hearing  the  said 
appeal"  the  judgment  be  affirmed.  Here  the  Sessions 
refused  to  hear  the  appeal ;  and  therefore  their  order  was 
without  jurisdiction.  [Coleridge  J.  If  the  Sessions  were 
wrong  in  requiring  compliance  with  their  rule  as  to 
notice,  so  that  a  mandamus  might  go  to  enter  continu- 
ances and  hear  the  appeal,  it  would  seem  that  there  has 
not  been  a  hearing.  But  how  would  it  be  if  they  were 
right  in  requiring  compliance  with  their  rule  ?]  They 
were  not  right.  No  notice  is  required  by  the  Act ;  and 
the  entering  into  recognizances  is  sufficient ;  Rex  v.  The 
Justices  of  Essex  (a),  Rex  v.  The  Justices  of  Kent  (5), 
1  Burris  Justice,  159.  (ed.  29.)  tit  Appeal,  IV.  (l.> 
A  point  was  made  at  one  time  for  the  respondents,  that, 
the  recognizances  having  been  entered  into  a  few  days 

(a)  4  B.  &  Aid.  276.  (6)  6  Af.  fr  S.  258. 
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after  the  conviction,  the  parties  did  not  enter  into  them  18«33. 
"immediately:"  but  that  word  in  this  enactment  means  r^"" 
merely  with  reasonable  promptitude ;  Regina  v.  Aston{a). 

Rew  shewed  cause  in   the  first  instance.     It  is  not 
disputed    that    the    recognizances   were    entered    into 
promptly  enough.    But,  though  the  entering  into  recog- 
nizances suspended  the  execution,  it  did  not  put  an  end 
to  the  conviction.     The  suspension  only  endures  till  the 
appeal  is  dismissed ;  and  here  it  was  dismissed.     It  is 
said  that  it  was  dismissed  erroneously,  because  the  dis- 
missal was  on  the  ground  of  no  notice  having  been  given. 
Rex  v.  The  Justices  of  Essex  (b)  and  Rex  v.  The  Justices 
of  Kent  (c)  were  decisions  on   Acts  which  made  the 
entering  into  recognizances  to  prosecute  the  appeal  a 
condition  precedent  to  the  appeal;  and  Bat/ley  J.  puts 
his  decision  in  iter  v.  77ie  Justices  of  Essex  (b)  on  that 
ground.    He  holds  that  "  the  informer  must  have  known 
that  it  was  the  intention  of  the  party  convicted  to  appeal, 
and  any  further  notice  was  therefore  unnecessary."    It 
may  be  that  such  an  enactment,  by  implication,  makes 
the  execution  of  the  recognizance  sufficient  notice  to  all 
concerned.     In  the  present  Act,  however,  the  person 
convicted  may  appeal  without  any  recognizance.     The 
execution  is  not  suspended  by  the  appeal  unless  he  enter 
into  recognizances;   but  he  may  prosecute  his  appeal 
whilst  in  prison ;  and  then,  according  to  the  argument 
on  the  other  side,  appear  by  his  attorney  at  sessions  and 
have  the  conviction  reversed  without  opposition,  unless 
the  respondents,  by  accident,  have  discovered  his  inten- 
tions  to  appeal   in   sufficient  time  to  be  prepared  for 

(a)  1  L.  M.  $  P.  491.  {b)  4B.fr  Aid.  276. 

(c)  fi  M.  $  S.  258. 
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1855.        tiding  the  appeal     It  is  assumed  that  no  notice  of  an 
"^  appeal  is  required  unless  it  be  given  by  statute.    That  is 

a  mistake.  The  principles  of  common  law  and  natural 
justice  require  that  both  litigants  should  have  the  oppor- 
tunity to  be  prepared  for  every  trial;  and,  applying  those 
principles  to  the  trial  of  appeals,  reasonable  notice  is 
required  except  where  some  express  enactment  super- 
sedes it  Stat  43  El  e.  2.  *.  6.  gave  an  appeal  against 
poor  rates,  without  expressly  requiring  notice ;  yet  it  has 
always  been  required  before  trial  Stat  18  &  14  C  2. 
c.  12.  s.  2.  gave  a  simple  appeal  against  an  order  of 
removal ;  yet  notice  was  always  required ;  though  there 
appears  to  have  been  litigation  as  to  the  degree  of  notice 
until  stat  9  G.  1.  c.  7.  s.  8.  settled  what  it  should  be. 
In  the  present  case  no  notice  at  all  was  given  to  the 
prosecutor,  the  party  grieved,  although  the  convicting 
justices  had  knowledge  that  there  were  recognizances. 
[Lord  Campbell  C.  J.  The  affidavits  shew  that  the 
sessions  did  not  proceed  on  the  absence  of  notice  to  the 
prosecutor ;  they  treat  the  two  convicting  justices  as  the 
respondents,  and  decide  on  the  ground  that  they  had 
not  sufficient  notice.  Now,  if  tbey  were  right  in  thinking 
no  notice  given  later  than  the  Saturday  sennight  reason- 
able notice,  the  sessions  held  on  the  2d  April  were  not 
the  next  sessions  after  the  conviction,  that  is,  not  the 
next  sessions  to  which  the  person  convicted  could  prac- 
tically appeal  On  that  supposition  the  sessions  ought 
to  have  entered  and  respited  the  appeal,  not  to  have 
dismissed  it]  That  may  prevent  the  detention  of  the 
prisoner  under  the  order  of  sessions;  but  the  conviction 
is  now  in  force.  The  execution  was  suspended  pending 
the  appeal,  but  revived  when  the  appeal  was  at  an  end. 
[Lord  Campbell  C.  J.    Execution  was  suspended  till  the 
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appeal  was  lawfully  terminated.     On  the  supposition       1855. 
that  the  prisoner  has  done  all  that  he  was  bound  to  do  j£~ 

to  prosecute  the  appeal,  it  is  not  lawfully  terminated. 
Justice  seems  to  require  that  the  appeal  should  be  heard 
on  the  merits,  and  that  the  prisoner's  recognizances 
should  be  enlarged  till  it  is  heard.]  The  prosecutors 
will  consent  to  anything  that  may  facilitate  that  course,  if 
an  undertaking  be  given  that  no  action  be  brought  in 
consequence  of  the  quashing  of  the  order  of  sessions. 

J.  W.  Huddkston,  contriL  The  prisoner  is  entitled  to 
his  discharge  without  any  conditions.  He  stands  on  his 
rights,  and  gives  no  undertaking  and  no  assent.  The 
execution  was  suspended  till  the  sessions  were  seised  of 
the  appeal.  As  soon  as  they  had  seisin  of  it  the  execu- 
tion was  gone.  [Cromptan  J.  1  think  the  construction 
of  the  enactment  is  that  the  execution  is  suspended  so 
long  as  the  appellant  continues  to  prosecute  his  appeal, 
and  take  the  right  steps  to  have  it  heard,  and  no  longer ; 
so  that,  if  the  sessions  were  justified  in  refusing  to  hear 
the  appeal  because  of  the  appellant's  failure  to  give 
sufficient  notice,  the  suspension  ceased  when  the  appeal 
was  dismissed]  They  were  not  justified.  Bex  v.  The 
Justice*  of  Kent  (a)  is  an  authority  to  that  effect  as  well 
as  Air  v.  The  Justices  of  Essex  (b). 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  on  the  ensuing  day  (June  8), 
delivered  judgment 

It  appears  by  the  return  that  the  prisoner  is  detained 
in  custody  under  an  order   made  by   the   Court  of 

(•)  6  Af.  fr  S.  258.  (ft)  4  B.  fr  Aid.  276. 
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1855.        Quarter  Sessions  on  dismissing  his  appeal  against  a 
conviction.     The  conviction  was  under  stat.  6  G.  4. 


Re 
Blues.       Cm  129.     By  sect  12  of  that  Act,  any  person  convicted 

may  appeal ;  and,  on  entering  into  a  recognizance,  with 
sureties,  to  appear  and  prosecute  the  appeal,  he  is 
entitled  to  have  execution  upon  the  conviction  sus- 
pended. Now  suspending  here  must  mean  suspending 
it  until  the  conviction  bad  been  affirmed  upon  hearing 
the  appeal,  or  until  the  appellant  had  by  his  default 
abandoned  the  appeal.  The  conviction  in  the  present 
case  never  was  confirmed  upon  hearing ;  for  the  Court 
of  Quarter  Sessions  refused  to  hear  it.  It  cannot  be 
said  to  have  been  abandoned  by  the  appellant;  for  within 
a  reasonable  time  (which  is  what  is  meant  in  the  Act  by 
" immediately")  he  entered  into  the  recognizances;  he 
appeared  at  the  Quarter  Sessions  to  prosecute  his  appeal ; 
he  was  ready  to  do  so ;  and  the  Quarter  Sessions  refused 
to  hear  him,  because  he  had  not  complied  with  their 
rule  requiring  notice  in  writing  to  be  given  on  or  before 
the  Saturday  sennight  preceding  the  sessions.  We 
think  that  they  were  wrong  in  dismissing  the  appeal,  as 
they  ought  to  have  allowed  the  appeal  to  be  entered 
and  respited,  if  they  thought  the  notice  given  was  in- 
sufficient for  a  trial  at  that  sessions.  That  being  so, 
they  had  no  authority  to  order  the  appellant  to  be 
committed ;  and  he  is  unlawfully  detained  under  their 
order,  and  is  entitled  to  be  liberated. 

But,  though  the  sessions  have  made  a  mistake,  justice 
is  not  to  be  defeated.  We  shall  therefore,  on  these  affida- 
vits, order  a  mandamus,  peremptory  in  the  first  instance, 
to  the  sessions,  directing  them  to  enter  continuances 
and  to  hear  the  appeal.  If  the  prisoner  appears  and 
shews  ground  of  appeal,  the  conviction  will  be  quashed 


Blues. 
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and  he  will  go  free  as  be  ought  to  do ;  if  the  conviction       1855. 
is  lawful,  and  if  he  has  been   properly  convicted  and  j£~ 

sentenced,  he  will  undergo  the  punishment  which 
the  law  awards  against  him.  The  recognizances,  to 
appear  and  prosecute  the  appeal,  under  these  circum- 
stances, remain  in  full  force ;  and  he  will  be  bound  at 
the  next  Quarter  Sessions  to  appear  and  prosecute  the 
'  appeal.  If  he  does  not  then  appear,  the  conviction 
may  be  affirmed,  the  suspension  on  the  execution  will 
cease,  and  the  prisoner  may  be  lawfully  detained.  We 
are  not  called  upon  to  decide  what  notice  of  appeal  is 
required  under  such  circumstances :  but  we  wish  that  it 
should  not  be  supposed  that  the  Court  acquiesce  in  the 
rule  said  to  be  laid  down  by  Bayley  J.  in  Rex  v.  The 
Justices  of  Essex  (a),  that,  if  an  Act  of  Parliament 
giving  an  appeal  against  a  conviction  does  not  prescribe 
a  notice  in  terms,  there  is  no  occasion  to  give  notice  of 
the  appeal  to  the  opposite  party.  It  will  be  found  that 
Bayley  J.  does  not  lay  down  such  an  universal  rule. 
In  the  case  in  which  he  was  giving  his  decision  the 
appeal  was  given  on  the  express  condition  of  entering 
into  a  recognizance;  and  he  places  weight  upon  that, 
and  supposes  that,  the  Legislature  having  enacted  that 
recognizances  were  to  be  entered  into,  the  opposite 
party  might  obtain  information  respecting  the  recogni- 
zance and  know  when  the  appeal  was  coming  on.  But, 
where  an  Act  simply  gives  a  power  of  appeal,  without 
any  condition  being  mentioned,  this  reason  does  not 
apply.  For  my  own  part,  I  am  of  opinion  that  it  is 
necessary  that  notice  should  be  given  to  the  other  party 
before  the  appeal  can  be  heard.     If  he  gives  the  other 

(a)  4  B.  t  Aid.  276. 
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1855.  side  information  in  any  way,  on  which  the  other  side 
j^         may  act,  that  may  be  sufficient  notice :  but,  if  he  in  no 

Blues.  manner  gives  information  to  the  opposite  side,  so  that  they 
may  be  prepared  to  oppose  his  appeal,  I  do  not  think  that 
he  is  entitled  to  have  it  heard.  According  to  the  prin- 
ciples of  natural  justice  and  common  sense,  a  person 
convicted  must  not  appear  to  acquiesce  in  the  conviction, 
and  then  reverse  it  on  appeal  behind  the  back  of  the 
other  side,  that  other  side  knowing  nothing  whatever, 
and  having  no  reason  to  suppose  that  there  would  be  any 
appeal.  Therefore,  however  it  may  be  in  such  a  case 
as  Sex  v.  The  Justices  of  Essex  (a),  where  the  Act  con- 
tains an  express  condition  upon  which  the  appeal  is 
given,  I  am  of  opinion  that,  where  an  appeal  is  given 
simply,  there  is  an  implied  condition  that  before  the 
hearing  notice  should  be  given  to  the  other  party,  so 
that  both  may  be  heard  and  justice  be  done. 

Coleridge  J.  I  should  not  have  said  one  word :  but, 
as  my  Lord  has  used  language  as  if  he  was  expressing 
his  own  opinion  only  as  to  the  necessity  of  notice,  I 
wish  to  say  that  I  entirely  concur  in  every  observation 
he  has  made. 

Order  accordingly. 

(a)  4  B.  *  Aid.  276. 
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1855. 


Cannan  and  others,  Assignees  of  Medley  and  iw*s>* 
Adam,   Bankrupts,    against    Reynolds   and 
Service. 

TJTILLES,  in  this  term,  obtained  a  rule  calling  on  PWntifi 

f  V  having  de- 

the  defendants  to  shew  cause  why  the  judgment  livered  a  de- 
signed in  this  action  should  not  be  set  aside,  and  the  against  a.  and 
plaintiff  be  at  liberty  to  amend  his  particulars  of  de-  agamrt^TawT 
mand,  and  proceed  in  the  action.  SedEnJF* 

From  the  affidavits  on  both  sides,  it  appeared  that  the  Jjrt ln  . 


.defendant  Reynolds,  up  to  1st  May  1853,  was  in  partner-  *• 
ship  with  a  person  of  the  name  of  Farnell,  and,  after  default  on 

16th  JtfMcary, 

that  date,  with  the  other  defendant  Service:   and  the  and  paid  the 


bankrupts  had   extensive  dealings  with  both  firms  of  claimed  in 
Reynolds  &  FameU  and  Reynolds  fr  Service.     The  assig-  ^^ 
nees  issued  a  writ  against  the  defendants,  who  appeared ;  ^d'^SSided 
and  plaintiffs  delivered  a  declaration  with  particulars  p1_^e.i?io11" 
of  demand,   dated   2d  December  1854,  claiming,  as  a  the  latter  part 
balance  due  on  the  account  between  the  defendants  and  covered  that 
the  bankrupts,  166£  12*.  Ad.    They  also  issued  a  writ  they  bad  in- 
against  Reynolds  and  Farnell,  who  appeared;   and  the  particulars  ° 
plaintifls  delivered  to  them  a  declaration  with  particulars  2.  mSTcl0 
of  demand  claiming  261/.  0*.  2d.  as  the  balance  of  ac-  ite™t^i^ 
count  between  those  defendants  and  the  bankrupts.  The  been.  '* thc 

r  particular* 

sums  claimed,  in  each  case,  were  the  balances  appearing  delivered  to 

A.  and  B, 
in  the  bankrupt's  books  against  the   respective  firms.  On  affidavit 

of  those  facts, 
and  that  A. 
and  B.  were  aware  of  the  mistake,  and  allowed  judgment  to  go  hy  default  on  purpose,  the 
Court  (Lord  Campbell  C.  J.,  CcUridgt  and  Crompto*  Js,),  in  Trinity  Term,  made  absolute 
a  rule  to  set  aside  the  judgment  signed  against  A.  and  B.t  and  amend  the  particulars  of 
demand,  on  plaintiffs  paying  all  costs  and  refunding  the  money  received.  Brh  J.  doubting 
as  to  the  jurisdiction  to  male  such  a  rule. 
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1855.        The  defendants  in  Cannan  v.  Reynolds  §•  Service  did 
Cannan      not  p'ea^;    and  judgment  was  signed   against  them 

Reynolds.  *°r  Want  °^  a  P'ea  on  16t^  ^anuary  1855,  for  the 
166/.  12*.  4t?.;  which  amount  with  costs  was  paid  by 
them  to  the  plaintiffs.  In  the  other  action  of  Cannan  v. 
Reynolds  §•  Farnell  the  defendants  paid  into  Court, 
on  18th  January  1855,  134/.  The  plaintiff's  solicitor 
caused  the  bankrupt's  books  to  be  examined  for  the 
purpose  of  ascertaining  what  replication  should  be 
pleaded  in  this  action ;  when  it  was  discovered  that,  by 
mistake,  several  items  had  been  debited  to  Reynolds  § 
Farnell  which  ought  to  have  been  debited  to  Reynolds 
Sf  Service ;  so  that,  though  the  amount  claimed  in  the 
two  actions  was  correct,  it  was  improperly  divided 
between  them.  It  was  sworn  on  behalf  of  the  plaintiffs, 
and  not  denied  on  the  part  of  the  defendants,  that  when 
judgment  was  allowed  to  go  by  default  the  defendants 
were  aware  of  the  mistake. 

As  soon  as  this  mistake  was  discovered,  a  summons 
to  set  aside  the  judgment  was  taken  out  on  26th  April 
at  Chambers,  before  Wightman  J.,  who,  after  repeated 
adjournments  and  hearings,  refused  to  make  any  order. 

Hannen  now  shewed  cause.  There  have  before  been 
several  attempts  to  reopen  matters  finally  settled ;  as  in 
Lord  Bagot  v.  Williams  (a),  Marmot  v.  Hampton  (b) ; 
but  they  have  always  failed  on  the  ground  that  the 
judgment  was  conclusive.  This  is  the  first  instance 
in  which  a  plaintiff  has  attempted  to  set  aside  his  own 
judgment,  when  there  has  been  no  fraud  on  the  part 
of  the  defendant     [Coleridge  J.    It  is  the  every  day's 

(a)  3  B.  fr  C.  235.  (6)  7  T.  R.  269. 
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practice  at  Chambers  to  set  aside  regular  judgments  1855. 
on  terms,  though  there  is  no  fraud.  Do  you  say  that  Cannan 
this  practice  is  a  usurpation  ?]  That  is  done  when  the  rey1Jolo8 
proceedings  are  all  in  fieri.  Here  there  has  been  a 
lapse  of  time.  There  is  no  distinction  in  this  respect 
between  a  judgment  by  default  and  a  judgment  after 
verdict  [Crompton  J.  Do  not  assume  that  the  Court 
could  not  set  aside  a  judgment  after  verdict,  on  a  proper 
case  being  made,  though  there  was  no  fraud.  Mistake 
is  a  ground  of  relief  in  equity  as  well  as  fraud.  The 
Court  in  its  discretion  certainly  would  not  set  a  judg- 
ment aside  unless  the  circumstances  were  such  that  they 
could  place  the  parties  in  the  same  position  in  which 
they  would  have  been,  but  for  the  mistake;  but  have 
they  no  power  in  any  case  to  do  so  ?]  They  have  no 
such  power.  At  all  events  it  has  never  been  done ; 
Mellish  v.  Richardson  (<z),  which  may  be  relied  on,  was 
an  amendment,  properly  so  called,  a  rectification  of  a 
slip  of  the  clerk.  But  this  was  no  clerical  error;  the 
judgment  was  signed  as  the  plaintiffs  intended  it  to  be; 
and  what  is  now  sought  is,  not  to  amend  it,  but  to  set  it 
aside,  Emery  v.  Webster  (b)  was  not  a  case  of  setting 
aside  a  judgment  [Crompton  J.  The  proceedings  there 
were  put  upon  the  record,  and  error  brought  in  the  Ex- 
chequer Chamber;  Webster  v.  Emery  (c).  The  Court  in 
error  could  inquire  only  whether  my  brother  Parke  who 
made  the  order  had  authority  to  do  so;  and  the  decision 
in  error  was  that  he  had.]  But  there  the  order  was 
made  immediately  after  the  taking  of  the  money  out 
of  Court,  taxation,  and  payment  of  costs.  Here  it 
is  after  execution.     [Lord  (Jampbell  C.  J.     What  do 

(a)  7  B.f  C.  819.     S.  C.  in  Dora.  Proa,  1  CL  J>  F.  224. 
(6)  9  Eich.  242.  (c)  10  Rxch.  901. 
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1855.  you  say  is  the  limit  to  the  power  of  the  Court  to  set 
Cankan  ^de  a  regular  judgment  on  the  ground  of  mistake? 
Reynolds.  ^°  7oa  ^7  t*mt  ^e  Court  has  no  power  as  soon  as 
judgment  is  signed?  Or  what  is  the  limit?]  In  Wade 
v.  Simeon  (a)  Alderson  B.  states,  as  the  limit,  that  the 
Court  may  interfere  "at  any  time  before  judgment 
signed  and  execution  executed"  [Erie  J.  The  old 
legal  fiction  was  that  the  Term  was  one  day ;  and  it  was 
supposed  that  everything  remained  in  paper  and  was 
amendable  as  such  to  the  end  of  the  Term.  After  that 
it  was  a  recorded  judgment  Coleridge  J.  At  Cham- 
bers we  set  aside  judgments  every  day  after  execution 
executed;  and  we  never  inquire  whether  it  is  in  Term 
or  not] 

Willes,  in  support  of  his  rule.  No  doubt,  whilst  this 
judgment  stands  the  plaintiffs  are  barred.  That  is  the 
reason  why  they  have  occasion  to  apply  to  set  it  aside. 
The  facts  shew  that  the  defendants,  knowing  perfectly 
well  that  the  plaintiffs  were  under  a  mistake,  allowed  judg- 
ment to  go  by  default  on  purpose ;  that  was  not  a  fraud ; 
but  it  was  their  object  to  obtain  an  unconscientious 
advantage,  which  they  now  seek  to  keep :  if,  therefore, 
the  Court  has  power  they  will  amend.  [Erie  J.  It  is  just ; 
and  it  may  be  legal :  but  I  think  it  is  without  precedent.] 
Usher  v.  Dansey(b)  shews  that  the  limit  is  not  to  the 
Term.  [Erie  J.  That  was  an  amendment  under  one  of 
the  statutes  of  jeofails,  which  the  present  is  not]  The 
Common  Law  Procedure  Act,  1852,  15  &  16  VicL 
c.  76.  s.  222.,  gives  the  Court  full  authority  to  make 
amendments.     [Lord  Campbell  C.  J.     I  doubt  if  you 

(a)  13  It.  fr  W.  647.  649.  (6)  4  AT.  fr  S.  94. 
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can  bring  this  case  within  that  enactment;  for  you  1855. 
ask,  not  to  amend  a  defect  or  error,  but  to  set  aside  cannan 
a  judgment  entered  up  as  you  meant  it  to  be.  If  we  RlY **0LDg 
have  power  to  make  the  rule  absolute,  it  must  be  under 
oar  general  j  urisdiction.]  That  jurisdiction  is,  as  has  been 
pointed  out  by  some  members  of  the  Court,  habitually 
exercised;  generally,  it  is  true,  in  favour  of  defendants; 
but  why  should  it  not  be  done  in  favour  of  a  plaintiff? 
[Erie  J.  If  a  defendant  in  a  case  like  Marriot  v. 
Hampton  (a)  applied  to  the  Court  to  set  aside  a  judg- 
ment founded  on  a  verdict  on  a  plea  of  payment,  and 
shewed  us  the  receipt,  could  we  grant  him  relief?  He 
might  urge  every  argument  you  now  urge.]  There  is  a 
rule  of  practice  as  to  the  time  within  which  motions  for 
new  trials  must  be  made  (ft);  and  that  might  interpose  a 
difficulty. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
should  be  made  absolute  on  terms.  It  cannot  be  dis- 
puted that  it  is  in  furtherance  of  justice :  and  we  are  all 
,  agreed  that,  if  we  have  jurisdiction  to  make  such  an  order 
under  such  circumstances,  this  is  a  fit  case  in  which  to 
exercise  it.  I  do  not  think  that  The  Common  Law 
Procedure  Act,  1852,  gives  us  this  jurisdiction ;  but  I  do 
think  that  we  have  a  general  equitable  jurisdiction  over 
our  judgment.  It  is  not  disputed  that  a  defendant  may, 
after  execution  has  been  executed,  apply  to  have  the 
judgment  set  aside  on  terms  of  paying  all  costs  and 
placing  the  plaintiff  in  the  same  situation  as  if  there  had 
been  no  mistake  made,  'and  that  orders  to  that  effect  are 
constantly  made ;  and  it  is  not  disputed  that  in  cases  of 

(a)  7  T.  R.  269.  (*)  S*e  Carter  v.  Smith,  4  JG,  £  &.  696. 

VOL.   V.  X  B.  &  B. 
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1855.  fraud  the  Court  might  set  aside  any  judgment  at  any 
Cannan  *™e-  IQ  equity  mistake  affords  a  ground  for  relief  as 
Reynolds  we^  M  ^u^*  '*  *8  suggested  that  such  a  jurisdiction  as 
this  will  be  liable  to  abuse :  but  I  do  not  feel  that  to 
be  a  forcible  argument,  as  the  discretion  of  the  Court  is 
a  sufficient  guarantee  against  abuse.  In  the  present  case 
no  prejudice  can  arise  to  the  defendant,  and  justice  will 
be  done  by  making  the  rule  absolute.  We  are  asked 
what  are  the  limits  of  our  jurisdiction,  and  whether  we 
could  do  this  at  any  time.  I  answer  that  lapse  of  time 
becomes  after  a  season  a  bar,  as  soon  as  the  Court  in 
its  discretion  sees  that  it  has  been  such  as  must  work 
prejudice. 

Coleridge  J.  The  only  question  is  whether  we  have 
jurisdiction  to  make  the  order  as  prayed ;  for,  if  we  have, 
no  doubt  it  will  do  justice  to  make  it  What  is  sought 
is  not  to  amend  any  defect  or  error  in  the  proceedings, 
so  as  to  bring  the  case  within  the  statutable  authority 
given  by  The  Common  Law  Procedure  Act,  1852,  or  the 
old  statutes  of  jeofails;  but  it  is  sought  to  set  aside  a  judg- 
ment signed  as  the  plaintiff  intended  it  to  be  signed,  on 
the  ground  that  it  was  done  in  mistake,  in  order  that  the 
plaintiff  may  not  be  precluded  by  it  We  are  not  to 
decide  now  anything  on  the  merits,  but  to  leave  those  to 
be  decided  hereafter.  I  think  this  can  be  done  without 
any  prejudice  to  the  defendants.  No  doubt,  if  the  merits 
really  are  as  is  represented,  and  the  defendants  have 
no  other  answer,  the  result  may  be  changed;  but  the 
defendants  are  not  prejudiced  by  being  compelled  to  do 
right.  They  are  entitled  to  be  put  in  the  same  position 
as  if  the  mistake  had  not  been  made ;  and  the  nature  of 
the  case  permits  that  to  be  done.    Then  I  think  that  the 


V. 

Reynolds. 
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practice,  now  inveterate,  and  of  every  day  occurrence  at        1855. 
Chambers,  of  setting  aside  judgments,  whether  regular  or      cannan 
irregular,  whether  after  execution  executed  or  before,  on 
terms,  shews  that  we  have  jurisdiction  to  do  this. 

Erle  J.  I  am  not  prepared  to  dissent  from  the 
judgment  of  the  rest  of  the  Court  I  have  a  strong 
feeling  that  it  is  important  that  a  regular  judgment 
should  be  final,  and  that  the  person  who  has  obtained 
it  should  not  hold  it  precariously  at  the  discretion  of  the 
Court.  I  think  the  jurisdiction  to  set  aside  a  judgment 
has  not  hitherto  been  carried  so  far  as  in  the  present 
case ;  but  I  am  not  prepared  to  lay  down  the  limits  of 
that  jurisdiction ;  and,  not  being  so,  I  do  not  dissent  from 
the  decision  of  my  Lord  and  my  Brothers. 

Cbompton  J.  I  think  this  case  falls  within  the  prin- 
ciple on  which  we  act  every  day  at  Chambers,  when  we 
set  aside  judgments,  whether  in  term  or  out  of  term,  on 
the  ground  of  mistake.  It  generally  happens  that  the 
judgment  is  set  aside  at  the  instance  of  the  defendant, 
against  whom  the  plaintiff  has  signed  judgment  Here 
the  plaintiffs  ask  to  set  aside  the  judgment  signed  by 
themselves,  on  the  ground  of  their  own  mistake ;  and 
they  can  obtain  it  only  on  the  terms  of  putting  the 
defendants  in  the  same  situation  as  if  the  mistake  had 
never  taken  place.  In  this  case,  on  the  plaintiffs  paying 
all  the  costs,  and  returning  the  money  paid,  the  defend- 
ants will  be  fully  reinstated  in  their  original  situation. 
I  think  the  jurisdiction  we  exercise  is  the  same  that  was 
exercised  in   Webster  v.  Emery  (a).     In  that  case  the 

<«)  10  ExcK  901. 
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1855.  defendant  had  paid  money  into  Conrt,  and  the  plaintiff 
Cahkan  replied  by  taking  it  out.  The  costs  were  taxed  and  paid. 
Reynolds  ^^  was  not  *n  *"onn  a  judgment  >  but  it  was  in  substance 
the  same  thing ;  it  was  a  solemn  entry  on  the  record, 
terminating  the  litigation  and,  whilst  it  stood,  estopping 
the  plaintiff  from  recovering  more.  There  was,  as  here, 
a  mistake  on  the  plaintiff's  part ;  on  that  ground  my 
brother  Parke  ordered  the  replication  to  be  set  aside  on 
terms,  the  plaintiff  to  be  at  liberty  to  amend  his  declara- 
tion. The  plaintiff  did  amend  his  declaration ;  and  the 
whole  proceeding  was  put  upon  the  record  and  brought 
before  the  Exchequer  Chamber  on  error.  The  Court  in 
error  decided  that  such  an  order  was  within  the  equita- 
ble jurisdiction  of  the  Court  over  its  records ;  they  could 
not  inquire  as  to  the  manner  in  which  the  Judge  had 
exercised  his  discretion. 

I  think  that,  in  the  exercise  of  this  discretion,  time  is 
of  great  importance.  I  do  not  think  either  that  a  judg- 
ment is  final  as  soon  as  it  is  signed  and  execution 
executed,  or  that  it  is  precarious  and  maybe  set  aside  at 
any  time.  I  think  that  the  application  must  be  made 
within  a  reasonable  time  after  the  judgment  is  acted  on ; 
and  the  only  point  on  which  I  have  had  some  doubt  in 
the  present  case  is,  whether  the  lapse  of  time  has  not 
been  so  considerable  that  it  ought  in  our  discretion  to  be 
in  itself  a  bar  to  this  application,  which  is  not  on  the 
ground  of  fraud  but  of  mistake.  Subject  to  the  effect  on 
our  discretion  of  lapse  of  time,  I  do  not  see  any  reason 
why  the  same  equitable  relief  should  not  be  given  in  case 
of  mistake  as  of  fraud. 

The  rule  was  drawn  up  that,  "  upon  repayment  of  the 
debt  and  costs,  and  on  payment  of  the  costs  at  chambers, 
and  of  this  application,  to  be  respectively  taxed  by  one 
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of  the  masters,  the  judgment  signed  herein  be  set  aside,       1355. 

and  that  the  plaintiffs  be  at  liberty  to  amend   their      Cannan 

particulars  of  demand ;   and  it  is  further  ordered  that    n    '- 
r  Reynolds. 

the  defendants  be  at  liberty  to  plead,  but  noj;  to  set  up 
the  payment  of  the  money  returned." 


Leon  Solomon  against  Sir  Sandford  Graham,  tw**?. 
Baronet. 


JUDGMENT  was  entered  up,  at  the  suit  of  the  Defendant  was 

plaintiff  against  the  defendant,   for  6004&  4*.,  on  judgment™  * 

10th  August  1853.     On  25th  November  1853,  and  28th  JJJ to  Sooof 

January  1854,  respectively,  writs  of  exigent  and  alio-  ^JJJJJJ 

catur  exigent  were  issued  against  the  defendant  on  the  He  tnenj  J* 
0  ^  appeared  by 

judgment :  and,  on  23d  March  1854,  judgment  of  out-  the  record, 

.        came  into 
lawry  was  pronounced  against  defendant  on  these  writs.  Court  by  at- 
torney, and 
assigned  error 
in  fact  (in  the  award  of  the  exigent  and  allocatur  exigent)  on  the  judgment  of  outlawry, 
and  prayed  reversal  of  that  judgment. 

Plaintiff  demurred  to  the  assignment  of  error ;  and  defendant  joined.  Afterwards,  plaintiff 
pleaded,  puis  darrein  continuance,  to  the  assignment  of  error ;  and  shewed,  by  the  plea,  that 
the  judgment  was  entered  up  on  a  warrant  of  attorney  given  by  the  defendant,  by  which 
warrant  plaintiff  authorised  tie  attorney,  in  defendant's  name  and  as  his  act  and  deed,  to 
sign,  seal  and  execute  a  release  in  the  law  to  the  plaintiff  of  all  and  all  manner  of  error  and 
errors,  writ  and  writs  of  error,  and  all  benefit  ana  advantages  thereof,  and  all  misprisions 
of  error  and  errors,  defects  and  imperfections  whatsoever,  had,  made,  committed,  done  or 
suffered,  or  to  be  had,  made,  committed,  done  or  suffered,  in,  about,  touching  or  concerning 
the  judgment,  or  in,  about,  touching  or  concerning  any  writ,  warrant,  process,  declaration, 
plea,  entry,  or  other  proceeding  whatsoever,  of  or  any  way  concerning  the  same.  The  plea 
then  stated  that,  after  the  joinder  in  demurrer,  the  attorney  had,  under  and  in  execution  of 
the  power,  by  deed,  in  the  name  of  defendant  and  as  his  act  and  deed,  remised,  released,  &c, 
to  plaintiff,  all  and  all  manner  of  error  &c.  (following  the  power),  and  particularly  touching 
the  exigent  and  allocatur  exigent,  and  the  judgment  of  outlawry.  The  replication  set  out 
the  warrant  and  release.    Demurrer.    Joinder. 

Held :  1.  That  the  warrant  of  attorney  did  not  authorise  a  release  of  error  in  the  process 
of  outlawry ;  and  the  plea  pub  darrein  continuance  was  therefore  bad. 

2.  That  the  plaintiff  could  not  object,  to  the  assignment  of  errors  on  the  record,  that  the 
defendant  was  shewn  by  such  record  to  have  appeared  by  attorney,  and  was  not  shewn  to 
have  given  bail,  paid  money  into  Court,  or  satisfied  the  principal  judgment,  such  objections 
being  applicable  only  to  the  practice  of  the  Court  as  to  allowing  the  appearance,  and  the 
plaintiff  here  having,  by  the  course  of  pleading,  treated  the  defendant  as  properly  in  Court 

But  the  Court  made  absolute  a  rule  to  set  aside  the  proceedings  in  error,  on  payment  of 
all  costs  by  the  plaintiff. 
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1855.  The  defendant  assigned  error  on  the  judgment  of 

Solomon     outlawry :  and  the  record  was  made  up  as  follows. 

V. 

Graham.  « In  the  Queen's  Bench. 

"  On  the  25th  day  of  January  in  the  year  of  our 

Lord  1855. 

"  In  Error. 

"Afterwards,  that  is  to  say  on  the  25th  day  of 
January  in  the  year  1855,  comes  here  the  said  Sir 
Sandford  Graham,  Baronet,  by  George  Herbert  Kinderky, 
his  attorney,  and  says  that  in  the  record  and  proceedings 
aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there 
is  manifest  error  in  this :  to  wit,  that  the  said  Sir  Sandford 
Graham,  before  and  at  the  respective  times  of  awarding 
and  issuing  the  writ  of  exigent  and  allocatur  exigent, 
upon  which  the  said  judgment  of  outlawry  was  pro- 
nounced, was  in  parts  beyond  the  seas,  to  wit  at"  &c : 
"  and  this  the  said  Sir  S.  G.  is  ready  to  verify :  where- 
fore he  prays  judgment,  and  that  the  said  judgment  of 
outlawry  "  be  reversed  &c. 

The  plaintiff  demurred  to  the  assignment  of  error. 
In  the  margin  of  the  demurrer  was  written :  "  Some  of 
the  grounds  of  demurrer  are  that  the  plaintiff  in  error 
has  not  put  in  bail,  that  he  appears  by  attorney,  and 
that  he  does  not  allege  that  he  was  beyond  sea  between 
the  issuing  the  writ  of  exigent  and  the  allocatur  exigent, 
nor  between  the  allocatur  exigent  and  the  judgment  of 
outlawry." 

Joinder  in  demurrer. 

Afterwards  the  plaintiff  pleaded  to  the  assignment  of 
errors,  puis  darrein  continuance,  as  follows. 

"  The  27th  day  of  April,  in  the  year  of  our  Lord 
1855. 

"  And  now,  at  this  day,  comes  the  said  Lean  Solomon, 
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by  Henry  Dyte  his  attorney  aforesaid,  and  says  that  the        1865. 
said  judgment  for  the  said  sum  of  6004/.  4*.,  in  the      Solomon 
said  writs  respectively  mentioned,  was  recovered  and      qrauam. 
obtained  and  entered  up  by  the  said  L.  Solomon  against 
the  said  Sir  S.  Graham  by  virtue  and  under  the  autho- 
rity and  in  pursuance  of  a  certain  warrant  of  attorney, 
under  the  hand  and  seal  of  the  said  Sir  S.  Graham, 
bearing  date"  6th  June  1853,  "and  directed  to  the  said 
H.  Dyte  and  James  Bird,  gentlemen,  attorneys  of  Her 
Majesty's    Court  of   Queen's    Bench  at    Westminster, 
jointly  and  severally,  or  to  any  other  attorney  of  the 
same   Court:  and  whereby   the  said   Sir  S.  Graham 
desired  and  authorized  them,  the  said  last  mentioned 
attorneys,  or  any  one  of  them,  or  any  attorney  of  the 
same  Court,  to  appear  for  him,  the  said  Sir  S.  Graham, 
in  the  said  Court,  forthwith  or  at  any  future  time,  and 
to  receive  a  declaration  for  him,  the  said  Sir  SL  Graham, 
in  an  action  for  the  sum  of  6000/.,  money  borrowed,  at 
the  suit  of  the  said  L.  Solomon,  his  executors  or  admi- 
nistrators; and  thereupon  to  confess  the  same  action,  or 
else  to  suffer  a  judgment,  by  nil  dicit  or  otherwise,  to 
pass  against  him  in  the  same  action,  and  to  be  thereupon 
forthwith  entered  up  against  him  of  record  of  the  said 
Court  for  the  said  sum  of  60002.,  besides  costs  of  suit. 
And  the  said  Sir  S.  Graham,  by  the  said  warrant  of 
attorney,  further  authorized  and  empowered  them,  the 
said  attorneys,  or  any  one  of  them,  after  the  said  judg- 
ment therein  mentioned  should  be  entered  up  as  afore- 
said, for  him,  the  said  Sir  S.  Graham,  and  in  his  name, 
and  as  his  act  and  deed,  to  sign,  seal  and  execute  a 
good  and  sufficient  release  in  the  law  to  the  said  L. 
Solomon,  his  heirs,  executors  and  administrators,  of  all 
and  all  manner  of  error  and  errors,  writ  and  writs  of 
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1855.       error,  dad  all  benefit  and  advantage  thereof,  and  all 
SoLOMON     misprisions  of  error  and  errors,  defects  and  imperfections 
OAAfiAH.     whate<tevef,  had,  made,  committed,  done  or  suffered,  or 
to  be  had,  made,  committed,  done  or  suffered,  in,  about, 
touching  or  concerning  the  last  mentioned  judgment, 
or  in,  about,  touching  or  concerning  any  writ,  warrant, 
process,  declaration,  plea,   entry,  or  other  proceeding 
whatsoever,  of  or  any  way  concerning  the  same."    Aver- 
ment: that,  "after  the  said  judgment  was  recovered 
and  entered  up  for  the  said  sum  of  6004/.  4*.,  and  after 
the  said  judgment  of  outlawry  was  pronounced  and 
given,  and  after  the  said  assignment  of  errors  was  made, 
and  after  the  said  L.  Solomon  demurred  thereto  as 
aforesaid,  and  after  the  said  Sir  S.  Graham  joined  in 
demurrer  as  aforesaid,  and  within  eight  days  now  last 
past,  and  before  this  day,  that  is  to  say"  24th  April 
1855,  "  the  said  alleged  errors  and  causes  of  error,  so 
assigned  as  aforesaid,  and  all  other  errors  in  the  said 
judgment  of  outlawry  or  in  any  of  the  said  proceedings, 
or  in  the  record  or  records  thereof,  were  released  unto 
the  said  L.  Solomon  by  a  certain  deed  of  release,  bearing 
date  the  day  and  year  last  aforesaid,  and  made  between 
the  said  Sir  S.  Graham,  of  the  one  part,  and  the  said 
L.  Solomon,  of  the  other  part,  and  signed,  sealed,  deli- 
vered and  executed  by  the  said  H>  Dyte,  at  the  request 
of  the  said  L.  Solomon,  under  and  by  virtue,  and  in 
pursuance  and  execution,  of  the  said  power  or  warrant 
and  authority  hereinbefore  mentioned ;  the  said  H.  Dyte 
being  an  attorney  of  the  said  Court  for  the  said  Sir  S. 
Graham,  and  in  his,  the  said  Sir  S.  Graham's,  name, 
and  as  bis,  the  said  Sir  S.  Graham's,  act  and  deed :  and 
whereby  the  said  Sir  8.  Graham  did,  by  the  said  H. 
Dyte,  his  attorney,  under,  and  acting  under,  the  said 
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authority  in  that  behalf,  remise,  release,  quit  claim,  and  1855. 
for  ever  discharge  unto  the  said  L.  Solomon,  his  heirs,  Solomon 
executors  and  administrators,  all  and  all  manner  qf  error  grahak. 
and  errore,  writ  and  writs  of  error,  and  all  benefit  and 
advantage  thereof,  and  all  misprisions  of  error  and  errors, 
defects  and  imperfections*  whatsoever,  had,  made,  com- 
mitted, done  or  suffered,  or  to  be  had,  made,  committed, 
done  or  suffered,  in,  about,  touching  or  concerning  the 
said  judgment,  for  the  said  sum  of  6004/.  4*.,  being  the 
said  judgment  entered  up  against  the  said  Sir  &  Graham 
under  the  authority  of  the  said  warrant  of  attorney  as 
aforesaid,  or  in,  about,  touching  or  concerning  any  writ, 
warrant,  process,  declaration,  plea,  entry  or  other  pro- 
ceedings whatsoever,  of  or  any  way  concerning  the 
same,  and  particularly  the  said  writs  of  exigent  and 
allocatur  exigent,  and  the  said  judgment  of  outlawry." 

The  defendant  replied,  setting  out  the  warrant  of  attor- 
ney, which  was  in  the  ordinary  form,  and  in  substance 
corresponded  with  the  warrant  stated  in  the  plea.  The 
replication  then  set  out  the  release.  The  release  recited 
the  warrant  of  attorney,  and  the  defeazance  indorsed 
thereon,  whereby  it  was  declared  that  the  warrant  was 
given  as  a  collateral  security  for  payment  from  Sir  S* 
Graham  to  L.  Solomon  of  3100/.,  secured  by  four  bills 
of  exchange  long  since  due  and  payable.  The  release 
recited  also  the  entering  up  of  the  principal  judgment, 
and  the  issuing  of  the  exigent  and  allocatur  exigent, 
and  the  judgment  of  outlawry.  It  then  proceeded  as 
follows:  "And  whereas  doubts  have  been  expressed  as 
to  whether  the  judgment,  so  entered  up  against  the  said 
Sir  &  Graham,  under  the  authority  of  the  said  herein- 
before recited  warrant  of  attorney,  as  aforesaid,  and  the 
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1855.  hereinbefore  writs  of  exigent  and  allocatur  exigent,  and 
Solomon  judgment  of  outlawry,  or  some  or  one  of  them,  were  or 
Graham.  was  not  erroneous  or  irregular;  and  it  hath  therefore 
been  agreed  that  the  said  Sir  &  Graham,  by  the  said 
H.  Dyte  his  attorney,  under  the  authority  in  that  behalf 
contained  in  the  said  hereinbefore  recited  warrant  of 
attorney,  should  make  and  execute  the  release  herein- 
after contained:  Now  this  indenture  witnesseth  that,  in 
pursuance  and  performance  of  the  said  agreement  and 
in  consideration  of  the  premises,"  &c.  Then  followed 
the  operative  part  of  the  release,  corresponding  in  sub- 
stance with  that  shewn  by  the  plea.  "In  witness 
whereof  the  said  Sir  Sandford  Graham  hath  hereunto 
set  his  hand  and  seal,  the  day  and  year  first  above 
written. 
"Signed,   sealed  and   deli-\ 


vered  by  the  within  men- 
tioned  Henry  Dyte,  in  the 
name,  and  as  the  act  and 


Sandford  Graham  (1*8.), 
by  the  above  named 
Henry  Dyte,  his  attor- 


deed,  of  the  within  named  )  ney    in    this    behalf, 
Sir  Sandford  Graham,  by  I  under    the    above   re- 
virtue  of  the  power  of  at-  cited  warrant  of  attor- 
torney  within  mentioned,  I  ney." 
in  the  presence  of  &c.      / 

Demurrer.    Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  term  (a). 

Cowling,  for  the  plaintiff.  First:  the  release  shewn 
by  the  plea  puis  darrein  continuance,  and  by  the  re- 
plication, is  authorised  by  the  warrant  of  attorney.     It 

(a)  May  29th.      Before  Lord   Campbell  C.  J.,  Coleridge,   Erk  and 
CrompUmJt. 


XVIII.   VICTORIA. 


315 


*ill  be  contended  that  the  warrant  of  attorney,  though  1855. 
expressly  authorizing  a  release  of  all  manner  of  errors  Solomon 
and  writs  of  error,  does  not  extend  to  a  judgment  of  q^am. 
outlawry.  But  the  language  is  quite  general,  and  in- 
cludes all  process  or  other  proceeding  concerning  the 
principal  judgment  which  was  to  be  confessed.  Now 
judgment  of  outlawry  is  no  more  than  process  on  the 
principal  judgment,  for  the  purpose  of  obtaining  satis- 
faction. The  principal  judgment  having  been  finally 
recorded,  the  defendant,  by  not  paying  the  sum  adjudged, 
is  in  contumacy,  and  forfeits  the  protection  of  the  Crown; 
GUb.  Hist  Com.  Pleas,  17.  The  plaintiff  proceeds  to 
outlawry  because  the  capias  can  produce  no  fruits  of  the 
original  judgment  The  outlawry  gives  the  defendant's 
goods  to  the  Crown ;  but  the  custodia  is  ordinarily  granted 
to  the  plaintiff.  In  Rex  v.  Wilkes  (a)  Lord  Mansfield 
says:  "  Outlawry  in  civil  actions  is  considered  as  in  the 
nature  of  civil  process,  to  compel  an  appearance  to  the 
suit;  or  if  after  judgment,  to  procure  satisfaction.  The 
forfeiture,  though  nominally  to  the  king,  yet  in  truth 
goes  to  the  plaintiff,  towards  payment  of  his  demand.9 
In  the  Introduction  to  Conroys  Custodian*  Reports,  p.  14. 
&  sqq.y  it  is  pointed  out  that  the  transcript  of  the  out- 
lawry and  inquisition  are  transmitted  into  the  Court  of 
Exchequer  because  the  property  of  the  goods  belongs  to 
the  king,  "that  it  as  the  king's  Court  of  ordinary 
revenue  may  take  in  charge  for  him  the  property  of  the 
outlaw."  "  But  the  Court  of  Exchequer  usually  grants 
a  custodiam  or  lease  of  the  lands,  &c  to  the  person  who 
sued  out  the  outlawry,  To  have  and  to  hold  to  him  during 
the  king's  pleasure."     [Lord  Campbell  C.  J.     You  put 

(a)  4  Burr.  2527.  2549. 
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1855.  that  as  the  cursu9  scaccarii.]  As  the  recognized  course : 
Solomon  an^>  ^  ^^  were  n°t  *o  understood,  a  plaintiff  would 
Gbaham.  never  proceed  to  outlawry  for  the  purpose  of  putting  his 
debtor's  goods  into  the  possession  of  the  Crown.  It 
follows  that  the  release  of  errors  authorized  by  the 
warrant  of  attorney,  which  was  manifestly  intended  to 
apply  to  all  process  for  the  recovery  of  the  sum  awarded 
by  the  original  judgment,  applies  to  outlawry.  In 
Littleton,  sect.  503,  it  is  said:  "  If  a  man  be  outlawed  in 
an  action  personal  by  process  upon  the  original,  and 
bringeth  a  writ  of  error,  if  he  at  whose  suit  he  was 
outlawed  will  plead  against  him  a  release  of  all  manner 
of  actions  personals,  this  seemeth  no  plea ;  for  by  the 
said  action  he  shall  recover  nothing  in  the  personalty, 
but  only  to  reverse  the  outlawry:  but  a  release  of  the 
writ  of  error  is  a  good  plea."  In  18  Vin.  Abr.  317. 
tit  Release  (N)  pi  3.  it  is  said :  "  By  release  of  all 
suits,  a  writ  of  error  is  gone ;"  for  which  Coles  Case  (a) 
is  cited:  this  seems  to  go  rather  further  than  what 
is  laid  down  by  Littleton. 

Next :  the  assignment  of  error  is  bad ;  the  outlaw 
cannot  appear  by  attorney :  and  of  this  the  Court  will 
take  notice.  The  assignment  also  is  bad  for  the 
defendant  not  having  brought  money  into  Court 
Formerly  the  outlaw  could  not  appear  by  attorney  in 
any  case  of  outlawry ;  Com.  Dig.  Attorney  (B  6.).  But 
by  stat  4  &  5  W.  §•  M.  c.  18.  s.  3.  it  was  enacted  that, 
"  for  the  more  easy  and  speedy  reversing  of  outlawries 
in  the  said  Court"  (King's  Bench),  "no  person  or  persons 
whatsoever  (treason  and  felony  only  excepted)  shall  be 
compelled  to  come  in  person  into,  or  appear  in  person 

(a)  Latch,  110. 
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in  the  said  Court  to  reverse  such  outlawry,  but  shall  or  1855. 
may  appear  by  attorney,  and  reverse  the  same  without  Solomon 
bail,  in  all  cases,  except  where  special  bail  shall  be  graham. 
ordered  by  the  said  Court"  That  enactment,  however, 
is  confined  to  outlawry  on  mesne  process  (a\  on  which 
alone  bail  could  be  taken.  In  Boddington  v.  De  Mel- 
font  (b\  which  was  a  case  respecting  outlawry  on  mesne 
process,  Parke  6.,  delivering  the  considered  judgment  of 
the  Court,  said :  "  When  judgment  is  obtained,  if  the 
plaintiffs  cannot  recover  the  fruits  of  it  by  execution, 
they  may  proceed  to  outlawry  on  the  judgment,  in  which 
case  the  defendant  cannot  reverse  it  without  appearing 
in  person."  In  Bex  v.  Wilkes  (c),  which  was  a  criminal 
case,  the  Judges  referred  to  the  case  of  outlawry  after 
judgment  in  a  civil  action,  where,  they  said,  the  de- 
fendant was  not  bailable  of  right,  and  could  not  have 
pardon  for  the  outlawry  without  payment  of  the  debt. 
In  22  Viru  Abr.  380.  Utlawiy  (B.  b)  pi.  9.,  it  is  laid 
down  that  "an  outlawry  after  judgment  cannot  be  re- 
versed till  the  plaintiff  hath  acknowledged  satisfaction 
on  record,  or  the  defendant  hath  brought  the  money 
into  Court."  [Coleridge  J.  Must  that  appear  on  the 
record?  The  giving  of  bail  would  not  so  appear:  is 
this  more  than  an  irregularity  ?]  In  the  Introduction  to 
Convoy's  Custodiam  Reports,  p.  9.,  it  is  said  that,  "  where 
outlawry  is  pronounced  after  judgment  in  civil  actions, 
there  it  cannot  be  superseded  nor  reversed  till  complete 
satisfaction  is  made  and  entered  up  on  the  rolL* 

Montague  Smith,  contra.    The  power  to  release  errors, 

(a)  Abolished  by  sect.  24  of  The  Common  Law  Procedure  Act,  1853 
{15  &  16  Viet.  c.  76.). 
(*)  8  Exch.  671.  (e)  4  Burr.  2539,  2540,  2541. 
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1855.  given  by  the  warrant  of  attorney,  does  not  extend  to 
Solomon  error  *n  the  execution.  [Lord  Campbell  C.  J.  Would 
Gkaham.  lt  not  aut^°"ze  &  release  of  error  committed  by  suing 
out  execution  after  a  year  and  a  day  from  the  judgment 
without  a  scire  facias?]  It  would  not  [Cromptan  J. 
What  do  the  words,  "any  writ,  warrant,  process,'9 
&c,  "or  other  proceeding  whatsoever,  of  or  any  way 
concerning  the  same"  judgment,  mean  ?  Erie  J.  Judg- 
ments used  to  be  entered  merely  with  an  incipitur, 
without  formal  writ  or  declaration :  that  defect  would  be 
protected  by  such  words.]  The  warrant  could  not,  for 
instance,  authorize  the  release  of  error  committed  by  an 
executor  suing  out  execution  without  a  scire  facias.  At 
any  rate,  the  proceeding  in  outlawry  is  distinct  from  the 
proceeding  in  which  the  principal  judgment  is  .obtained. 
The  death  of  the  outlaw  puts  an  end  to  it:  it  is  other- 
wise as  to  the  principal  judgment.  The  language  of  the 
warrant,  "  writ,  warrant,  process,  declaration,  plea,  entry," 
shews  that  what  were  contemplated  were  the  successive 
steps  in  the  principal  action.  [Cromptan  J.  It  may  be 
so :  then  there  are  the  words  "  or  other  proceeding  what- ' 
soever,  of  or  any  way  concerning  the  same :"  those  you 
will  say  must  be  ejusdem  generis.  Lord  Campbell  C.  J. 
If  not,  one  hardly  sees  where  the  power  is  to  stop.] 
General  words  in  a  release  are  always  controuled  by  the 
intent  apparent  on  the  instrument. 

The  objections  to  the  assignment  of  errors  turn  on 
mere  matters  of  practice.  [Lord  Campbell  C.  J.  I  feel 
that  very  strongly  as  to  the  payment  of  money  into 
Court;  but  must  we  not  take  notice  that  the  outlaw 
cannot  be  heard  by  attorney  ?]  The  payment  of  money 
into  Court  might  be  required  on  motion  :  but  the  objec- 
tion cannot  be  raised  on  the  record.     So  appearance  in 
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person  or  by  attorney  is  mere  matter  of  practice,  if  there  1855. 
be  such  a  rule  as  is  suggested.  But  an  appearance  by  Solomon 
attorney  is  good  [Erie  J.  I  believe  there  used  to  be  gb/ha*. 
a  difference  between  the  Courts  of  King's  Bench  and 
Common  Pleas  in  this  respect  (a).]  There  was;  and 
that  is  the  reason  why  staL  4  &  5  W.  Sf  M.  c.  18.  s.  3. 
speaks  only  of  the  King's  Bench.  One  of  the  grievances 
recited  in  the  preamble  is  that  "divers  persons  are  pro- 
secuted in  the  said  Court  of  King's  Bench  to  outlawries 
for  debts,  trespasses,  and  other  misdemeanors,  and  there 
is  no  reversing  such  outlawries  but  by  the  personal 
appearance  of  the  persons  outlawed,  so  that  the  persons 
arrested  upon  such  outlawries  (if  poor)  lie  in  prison  till 
their  deaths,  but  if  able,  it  costs  them  very  dear  to  revene 
the  same  outlawries."  That  cannot  be  confined  to  cases 
where  special  bail  was  required :  the  exception,  at  the 
end  of  sect.  3,  need  not  necessarily  be  applicable  in  all 
the  cases  contemplated  by  the  Legislature.  It  is  true 
that  the  Court,  in  Haddington  v.  Be  Melfont  (b),  lays  it 
down  that  outlawry  on  a  judgment  cannot  be  reversed 
without  personal  appearance :  but  that  was  not  necessary 
to  the  decision  of  the  case.  Commerett  v.  Beauclerk  (c), 
there  cited,  was  a  case  of  outlawry  on  mesne  process: 
and  there  Erie  J.  decided  that,  under  stat  4  &  5  W.$M. 
c.  18.  s.  8.,  the  outlaw,  if  he  appeared  by  attorney,  was 
bound  to  put  in  special  bail  on  obtaining  judgment  of 
reversal  of  outlawry  where  special  bail  was  requirable  in 
the  principal  action:  and  Boddington  v.  De  Melfont  (b) 
decided  only  that,  when  special  bail  was  not  so  requirable, 
the  outlawry  on  mesne  process  might  be  reversed  on 
common  appearance.    [Lord  Campbell  C.  J.    Beyond  all 

(a)  At  to  the  Exchequer,  see  Craig  ▼.  Levy,  1  Bxch.  570. 
(ft)  8  Bxch.  671.  (c)  1  Bail  C.  C.  3. 
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1855.  doubt,  in  criminal  cases  the  outlaw  conld  not  appear  by 
Solomon  attorney  to  reverse  the  outlawry.]  The  statute  exempts 
GftAHAn  treason  and  felony.  [Lord  Campbell  C.  J.  The  rule  is 
true  as  to  misdemeanours  also.]  The  exception  is  then 
not  very  intelligible.  But,  further,  the  plaintiff,  by 
pleading  over,  admits  the  defendant  to  be  in  Court. 
[Lord  Campbell  C.  J.  Can  we  avoid  looking  at  the 
whole  record?  Crompton  J.  You  would  rely  on  the 
necessity  of  taking  the  objection  at  the  proper  stage, 
according  to  the  analogy  of  the  necessary  order  of 
pleading,  as  shewn  in  Com.  Dig.  Abatement  (C).]  The 
pleading  over  a  release  of  the  errors  appears  to  be  a 
confession  of  the  errors :  if  so,  there  is  a  confession  that 
the  defendant  is  not  an  outlaw.  [Lord  Campbell  C.  J. 
It  cannot  be  more  than  a  confession  that  the  party  who 
is  an  outlaw  ought  not  to  have  been  made  so.]  If  issue 
had  been  taken  on  the  error  in  fact,  and  found  for  the 
defendant,  could  the  plaintiff  have  arrested  the  judgment 
of  reversal?  Suppose  an  infant  appears  by  attorney,  and 
the  opposite  party  goes  on  to  trial :  such  party  cannot 
object,  though  the  infant  may. 

Cowling,  in  reply.  The  objection,  that  if  the  power 
to  release  errors  be  construed  generally  there  will  be  no 
limitation  in  point  of  time,  applies  with  equal  strength 
to  each  view :  the  defendant  does  not  insist  that  it  applies 
to  nothing  done  after  judgment:  the  judgment  therefore 
cannot  be  the  dividing  point.  [Coleridge  J.  A  scire 
facias  is  not  a  new  action ;  Wright  v.  Nutt  (a),  cited  in 
Baddely  v.  Shafto(b).]  That  suggests  a  strong  argu- 
ment in  favour  of  the  present  plaintiff. 

(a)  1  T.  R.  388. 

(b)  8  Taw*.  434.    See  Agatrit  ▼.  Palmer.  5  M.  fr  G.  697. 
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The  mode  of  appearance  is  matter  of  substance.     An        1855. 
appearance  of  infant  by  attorney  is  error  on  the  record ;      Solomon 
and,  at  common  law,  the  right  to  take  advantage  of  it     qbaham. 
was  not  confined  to  the  infant ;  an  alteration  was  intro- 
duced by  stats.  21  Ja.  1.  c.  13.  s.  2.  and  4  Ann.  c.  16. 
s.  2. ;  notes  (4)  and  (5)  to  Foxwist  v.  Tremaine(a).  The 
pleading  over  does  not  get  rid  of  the  error :  the  same 
objection  would  apply  to  a  demurrer,  as  confessing  the 
error.     The  case  is  not  like  that  of  disability  of  person 
which  does  not  appear  unless  the  opposite  party  plead  it : 
here  the  Court  sees  in  the  first  instance  that  the  defend- 
ant is  an  outlaw.     The  objection  is  important :  if  it  is 
not  to  prevail,  the  outlaw  may  remain  abroad  and  still 
assign  error,  and  so  defeat  the  outlawry  which  is  sued 
out  for  the  purpose  of  enforcing  the  principal  judgment 

Cur.  adv.  vult 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court 

This  was  a  proceeding  in  Error,  to  reverse  an  outlawry 
after  final  judgment. 

The  assignment  of  error  stated  that  the  plaintiff  in 
error  "comes"  by  "his  attorney,  and  says;"  and  then 
proceeds  to  assign  error  in  fact,  the  validity  of  which  is 
not  disputed. 

The  defendant  in  error  demurred  to  this  assignment 
of  errors. 

Afterwards,  however,  the  defendant  in  error  pleaded 
a  release  of  errors,  executed  subsequently  to  the  de- 
murrer, by  the  attorney  under  a  power  to  release  errors, 
contained  in  a  warrant  of  attorney  to  confess  a  judgment, 

(a)  2  Wins.  Sound.  212  a. 
VOL.    V.  Y  E.    &   B. 


v. 
Graham. 
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1855.       under  which  the  judgment  in  the  case  had  been  entered 
8ou>nom      UP-     ^e  pl^1*^  in  error  replied,  setting  out  the 
original  warrant  of  attorney  and  release  at  length ;  to 
which  replication  the  defendant  in  error  demurred. 

On  the  argument  of  this  demurrer,  the  first  question 
for  our  consideration  was,  Whether  the  power  in  ques- 
tion was  confined  to  the  giving  a  release  of  any  error 
affecting  the  judgment  itself,  or  whether  it  extended 
to  any  proceeding  or  process  by  way  of  execution  or 
outlawry  after  the  judgment  so  obtained. 

On  looking  at  the  words  of  the  power,  we  are  of 
opinion  that  the  intention  was  merely  to  give  the  plain- 
tiff a  valid  judgment,  and  to  authorize  the  release  of 
any  error  affecting  such  judgment,  and  not  to  enable 
him  to  take  any  erroneous  proceeding  upon  the  judg- 
ment. 

The  words  of  the  authority  are :  "  for  me,  and  in  my 
name,  and  as  my  act  and  deed,  to  sign,  seal  and  execute 
a  good  and  sufficient  release  in  the  law  to  the  said 
Leon  Solomon,  his  heirs,  executors  and  administrators, 
of  all  and  all  manner  of  error  and  errors,  writ  and  writs 
of  error,  and  all  benefit  and  advantage  thereof,  and  all 
misprisions  of  error  and  errors,  defects  and  imperfections 
whatsoever,  had,  made,  committed,  done  or  suffered;  or 
to  be  had,  made,  committed,  done  or  suffered,  in,  about, 
touching  or  concerning  the  aforesaid  judgment,  or  in, 
about,  touching  or  concerning  any  writ,  warrant,  process, 
declaration,  plea,  entry,  or  other  proceeding  whatsoever, 
of  or  any  way  concerning  the  same." 

The  object  of  warrants  of  attorney  of  this'  nature 
being  to  give  the  security  of  a  judgment  in  as  little 
expensive  and  technical  a  mode  as  practicable,  such 
clauses  as  the  present  have  long  been  used.     This  mode 
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of  giving  the  security  of  a  judgment  being  carried  into  1855. 
effect  by  authorizing  the  attorney  to  receive  a  declara-  Solomon 
tion  at  once,  and  confess  a  judgment  without  process  or 
formal  proceeding,  it  was  evidently  necessary  to  guard 
against  any  advantage  being  taken  for  want  of  the  forms 
which  were  necessary  in  adverse  suits :  and  the  words, 
when  examined,  clearly  have  reference  to  defects  in 
such  matters  preceding  the  judgment.  They  follow 
very  accurately  the  steps  in  the  proper  order  in  which 
such  defects  might  be  supposed  likely  to  occur.  In 
mentioning  the  errors  which  might  be  released,  after 
those  touching  the  judgment,  the  principal  thing,  the 
warrant  of  attorney  proceeds  to  mention  the  other 
defects,  and  begins  with  the  writ,  by  which  suits  were 
ordinarily  commenced,  and  then  mentions  the  warrant 
to  prosecute  and  defend,  which  were,  in  ordinary  cases, 
to  be  entered  of  record.  The  want  of  an  original  writ 
and  of  warrants  of  attorney  were  matters  very  commonly 
assigned  for  error.  Then  follows  "process,"  referring 
probably  to  the  process  to  bring  in  the  party :  then  the 
declaration,  and  the  plea,  and  the  entry,  probably  of  the 
judgment  or  of  any  previous  proceeding ;  and  the  con- 
cluding expression,  "other  proceeding,"  must,  we  think, 
be  construed  to  mean  proceedings  of  the  same  kind. 
An  error  in  the  mode  of  enforcing  the  judgment  subse- 
quently does  not  seem  to  us  properly  within  the  words 
"  touching  or  concerning  the  last  mentioned  judgment" 
It  could  not  have  been  the  object  of  the  instrument,  or 
the  intention  of  the  parties,  to  be  collected  from  the 
language  used,  to  enable  the  attorney  to  release  an 
improper  use  of  the  judgment,  as  by  proceeding  by  an 
execution  not  given  by  law,  or  not  in  due  form  of  law, 
or  by  any  subsequent  erroneous  proceeding  under  the 

y  2 
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1855.  judgment.  The  real  object  was  to  give  the  security, 
Solomon  against  land,  goods  or  person,  which  a  valid  judgment 
gives.  And  we  think  that  the  words  and  apparent 
object  of  the  power  do  not  allow  us  to  give  to  the 
instrument  the  wide  construction  contended  for  by  the 
defendant  in  error. 

We  think,  therefore,  that  the  release  of  errors  was  not 
authorized  by  the  power  in  the  warrant  of  attorney; 
and  therefore  that  the  plea  of  release  of  errors  fails. 

It  was  contended,  however,  for  the  defendant  in  error, 
that,  even  if  the  plea  fails,  still  he  is  entitled  to  judg- 
ment on  the  ground  that  the  record  does  not  shew  that 
the  debt  had  been  satisfied,  or  that  the  plaintiff  had 
acknowledged  satisfaction  on  the  record ;  and  that  the 
record  shews  that  the  plaintiff  in  error  had  assigned 
error  by  attorney  instead  of  in  person. 

We  intimated  our  opinion,  in  the  course  of  the  argu- 
ment, that  the  payment  or  satisfaction  of  the  debt  was  a 
matter  of  practice :  and  the  counsel  for  the  plaintiff  in 
error,  as  to  this  part  of  the  case,  chiefly  relied  on  the 
point  of  the  assignment  of  error  being  by  attorney. 

It  was  said,  and  there  are  many  authorities  strongly 
supporting  the  argument,  that  it  was  necessary  that  the 
plaintiff  in  error  should  be  amenable  to  justice,  and 
should  appear  in  Court,  and  submit  himself  to  the 
authority  of  the  law,  and  perform  the  conditions  which 
the  Court  may  impose  upon  him.  It  was  said,  also, 
that  stat.  4  &  5  W.  Sf  M.  c.  18.  s.  3.  applies  merely  to 
cases  of  outlawry  before  final  judgment.  We  do  not, 
however,  find  any  distinct  authority  to  shew  that  the 
appearing  by  attorney  in  the  case  of  an  outlaw  is  matter 
of  error :  and  the  authorities,  as  far  as  we  can  find  any 
on  this  obscure  subject,  lead  to  the  contrary  conclusion. 
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In  Com.  Dig.  Attorney  (B  6.),  in  treating  of  a  case  of  1855. 
this  nature,  it  is  said :  "  If  a  man  appears  by  attorney,  sou>M0N 
where  by  reason  of  a  contempt,  &c.  he  ought  to  appear  GttAv,|AM. 
in  person,  it  is  not  error;  for  the  Court  may  dispense 
with  a  contempt  to  themselves.9'  It  is  clear  that  Lord 
Chief  Baron  Comyns  is  here  referring  to  cases  of  outlawry; 
for  he  immediately  proceeds  to  say :  "  So,  in  a  case  of 
extremity,  the  Court  may  connive  at  it,"  citing  Cro:  Ja. 
462  (a),  which  was  a  case  of  outlawry.  In  the  beginning 
of  the  section  (B  6.),  also,  he  has  treated  the  rule  as  to 
the  necessity  of  an  outlaw  appearing  in  person  as  a  case 
of  contempt ;  for  he  lays  down  the  rule  thus.  "  But  in 
any.  case,  where  the  patty  stands  in  contempt,  the  Court 
will  not  admit  him  by  attorney,  but  oblige  him  to  appear 
in  person.  As,  if  he  comes  in  by  a  cepi  corpus  upon 
an  exigent,"  "or,  be  outlawed."  It  appears  by  these 
passages  that  the  necessity  of  appearance  in  person  arises 
from  the  party  having  been  in  contempt,  and  not 
amenable  to  justice ;  and  that,  in  such  cases,  the  wrong 
appearance  is  not  matter  of  error  but  matter  of  practice, 
which  the  Court  may  dispense  with.  A  different  doc- 
trine is  laid  down  with  regard  to  an  infant,  who  by  law 
is  unable  to  make  an  attorney.  In  the  case  of  misnomer, 
which  also  must  be  pleaded  in  person,  we  find  it  laid 
down  in  Com.  Dig.  Abatement  (I  17.),  that,  "if  a  plea  of 
misnomer  by  attorney  be  received,  and  the  plaintiff 
demurs  to  it,  it  will  be  good :  for,  it  is  a  cause  for  refusal 
of  the  plea,  that  a  general  attorney  cannot  appear  for 
any  other  than  the  defendant;  but  it  is  no  cause  for 
demurrer  to  the  plea.  R.  by  all  the  Judges  assembled 
together,   M.   11  W.  3.  between   Creamer  and    Wicket 

(a)  Anonymous  case. 
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1855.  (reported  1  Ld.  Bay.  509 n)  (a).  We  think,  therefore, 
Solomon  that  the  weight  of  authority  is  against  the  present 
Gbaham.  objection  being  matter  of  demurrer  or  error.  And  we 
think  that,  where  the  party  has  pleaded  to  the  errors 
assigned,  and  treated  the  plaintiff  in  error  as  having  a 
proper  locus  standi  in  curia,  and  as  having  properly 
assigned  errors,  and  after  the  plaintiff  having  replied, 
and  after  a  demurrer,  and  issue  in  law  having  been 
joined,  we  do  not  think  that  we  can  treat  the  appearance 
of  the  plaintiff  in  error  by  attorney  as  erroneous,  so  as 
to  give  judgment  for  the  defendant  in  error  on  that 
ground. 

We  are  asked,  indeed,  by  both  parties  on  this 
record,  to  give  our  judgment  on  the  validity  of  the 
release  of  error.  If  the  proceeding  had  been  by  writ  of 
error,  we  could  not  have  quashed  the  writ  of  error. 
And,  the  proceeding  being,  as  we  suppose,  by  the  new 
mode,  of  handing  a  minute  to  the  officer,  we  do  not 
think  we  can  say  that  error  was  not  properly  brought. 
Any  judgment  for  the  defendant  in  error  on  this 
ground  must  be  in  the  nature  of  a  judgment  that  the 
plaintiff  should  take  nothing  by  his  proceeding  in  error 
by  reason  of  the  errors  having  been  assigned  in  an 
improper  manner,  and  there  being  no  person  properly 
authorized  to  demand  our  judgment  But,  for  the 
reasons  before  given,  we  think  that  the  wrong  appear- 
ance is  rather  a  matter  of  practice  than  of  error.  If, 
therefore,  we  were  to  give  any  judgment  at  present, 
we  should  decide  that  the  outlawry  must  be  reversed. 
Considering,  however,  the  many  and  strong  authorities 
that,  to  reverse  an  outlawry  of  this  nature,  the  plaintiff 

(a)   Oemer  r.  Wicket,  1  Ld.  Baym.  509. 
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must  appear  in  person,  and  also  remembering  how  im-       1855, 
portant  it  is  for  the  purposes  of  justice  that,  before  the      Solomon 
outlaw  obtains  his  pardon  and  regains  bis  legal  rights,      fl   v- 
he  should  render  himself  amenable  to  justice,  and  submit 
to  the  conditions  of  paying  the  debt  and  doing  what 
justice  requires  and  the  Court  thinks  fit  to  be  done  in 
the  particular  case,  and  thinking  it  very  probable  that, 
by  the  adoption  of  the  proceedings  under  the  recent 
Act,  the  attention  of  the  advisers  of  the  defendant  in 
error  was  not  called  to  the  point  in  sufficient  time,  we 
shall  direct  our  judgment  not  to  be  entered  up  until  the 
fourth  day  of  next  Michaelmas  Term.     This  will  give 
the  defendant  in  error  the  power  of  applying  to  set 
aside  the  proceedings  on  payment  of  all  the  costs  occa- 
sioned by  the  pleadings  which  have  been  unnecessarily 
incurred     But,  if  no  such  application  is  successfully 
made,  our  judgment  will  be  for  the  plaintiff  in  error, 
that  this  outlawry  be  reversed. 

In  the  next  Michaelmas  Term,  Cowling  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why,  upon  pay- 
ment of  the  costs  of  the  pleadings  subsequent  to  and 
occasioned  by  the  assignment  of  error,  the  memorandum 
of  error  in  fact,  and  the  assignment  of  errors,  and  all 
subsequent  proceedings  thereon,  respectively,  should  not 
be  quashed  or  set  aside,  on  the  grounds  that  the  said 
Sir  S.  Graham,  Baronet,  appeared  by  attorney  and  not 
in  person;  that  the  memorandum  was  delivered  by 
attorney;  that  the  assignment  was  made  by  attorney; 
and  that  the  said  Sir  S.  Graham  did  not  bring  the 
money  recovered  by  the  judgment  of  this  Court  into 
Court,  or  any  part  thereof,  or  pay  the  same  to  L. 
Solomon ;  and  why,  in  the  meantime,  proceedings  should 
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nol  be  stayed  as  to  entering  judgment  of  reversal  of 
outlawry,  or  otherwise. 

In  the  same  Term  {November  26th,  before  Lord 
Campbell  C.  J.,  Coleridge,  Wightman  and  Erie  Js.), 
Montague  Smith  and  Qaain  shewed  cause,  contending 
that  the  irregularity  was  waived  by  subsequent  pro- 
ceedings. [Lord  Campbell  C.  J.  Instead  of  being 
waived,  it  was  insisted  upon.] 

Cowling  was  not  called  upon  to  argue  in  support  of 
his  rule. 


Per  Curiam, 


Rule  absolute. 


Charles   James    Cooke   and    Thomas  Phipps 
Austin  against  Henry  Atkinson  Wildes. 


Where,  in  an     rpHE  declaration  stated  that,  at  the   time  &c,  the 

action  for  libel,    X 

defendant  in.  plaintiffs  carried  on,  and  still  carry  on,  the  business 

lists  that  tho 

publication  is 

privileged,  it  is  for  the  Judge  to  rule  whether  the  occasion  creates  a  privilege.     If  the 

occasion  creates  such  privilege,  but  there  is  evidence  of  express  malice,  eitner  from  extrinsic 

circumstances  or  from  the  language  of  the  libel  itself,  the  question  of  express  malice  should 

be  left  to  the  jury. 

Defendant  was  deputy  clerk  of  the  peace,  and  (under  stats.  2  &  3  W.  4.  e  45.  «.  55.,  56., 
6  &  7  Vict.  c.  18.  m.  49.,  54.)  submitted  to  the  quarter  sessions  his  account  of  the  expences 
of  printing  the  register  of  county  voters ;  and,  previously  to  this,  he  addressed  a  letter  to  a 
finance  committee  of  magistrates,  explaining  why  he  had  taken  away  the  contract  for  printing 
from  the  plaintiffs  (who  were  printers  whom  he  formerly  employed  for  the  purpose),  stating 
therein  that  he  thought  it  his  duty  to  report  the  circumstances, "  particularly  as  the  character 
and  conduct  of  the  persons  who  are  chiefly  employed  by  the  county  as  printers  and  stationers 
are  involved."  The  letter  then  stated  circumstances  to  shew  that,  as  appeared  from  a  com- 
parison with  terms  offered  by  other  printers,  plaintiffs  had  demanded  too  high  terms  upon 
grounds  not  supported  by  fact ;  and  it  concluded :  M  under  the  circumstances  I  have  stated, 
it  will  be  seen  that  I  had  no  alternative  but  to  adopt  the  course  I  have  taken,  rather  than 
submit  to  what  appears  to  have  been  an  attempt  to  extort  a  considerable  sum  from  the  county 
by  misrepresentation.*' 

Held :  that  the  occasion  was  privileged,  but  there  was  evidence,  from  the  language  of  the 
letter,  that  there  was  express  malice.  That  it  was  a  question  for  the  jury,  whether  there 
was  such  malice;  and  that  the  Judge  could  neither  nonsuit  nor  direct  a  verdict  for  the 
plaintiff. 
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of  printers,  in  copartnership,  and  had  been  employed  by        1855. 
the  clerk  of  the  peace  of  the  county  of  Kent  to  print       Cooke 
the  lists  of  voters  of  the  said  county.     Yet  defendant,    '  wiloes. 
falsely  and  maliciously  composed  and  publiehed  of  them, 
and  of  and  concerning  them  in  the  way  of  their  said 
business,  a  false,  scandalous,  malicious  and  defamatory 
libel,  in  the  form  of  a  letter  signed  by  and  in  the  name 
of  the  defendant,  containing  the  false,  scandalous,  mali- 
cious, defamatory  and  libellous  matters  following,  of 
and  concerning  the  plaintifft,  and  of  and  concerning 
them  in  the  way  of  their  said  business ;  that  is  to  say : 

"  It  is,  I  think,  my  duty  to  report  to  the  finance  com- 
mittee the  circumstances  under  which  I  have  been 
induced  to  place  the  printing  of  the  voters9  register  this 
year  in  the  hands  of  a  London  printer,  particularly  as 
the  character  and  conduct  of  the  persons  who  are  chiefly 
employed  by  the  county  as  printers  and  stationers" 
(meaning  the  plaintiffs)  "are  involved.  The  register 
was  first  printed  in  1850  by  Mr.  Sychelmore,  then  a 
printer  at  Maidstone,  whose  tender  was  about  the  same 
amount  as  was  made  by  Messrs.  Shaw,  the  well  known 
printers  in  Fetter  Lane ;  and  he  was  preferred  on  the 
ground  of  his  residing  on  the  spot,  which  afforded  the 
readiest  means  of  examining  the  proofs,  the  contract 
sum  being  120/.  for  16,000,  and  additions  or  deductions, 
if  under  or  over,  at  10*.  per  100  for  any  greater  or  less 
number  of  names.  Mr.  Sychelmore  printed  the  register 
for  the  following  year,  when,  he  having  left  the  town, 
Mr.  Hall  purchased  his  types,  and  was  appointed  to 
undertake  the  work  on  the  same  terms.  Mr.  Hall 
having  disposed  of  his  business  to  Messrs.  Cooke  §• 
Austin"  (meaning  the  plaintiffs),  "they  retained  the 
printing  on  the  same  terms  last  year.     The  amount  paid 


T. 

Wildes. 
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1855.       f<>r  ^  last  year  was  140Z.     Having  heard  nothing  to  the 
Ooozz       contrary,  I  assumed  that  the  contract  was  to  continue 
for  the  present  year*  but,  on  the  8th  of  September  last, 
Mr.   Cooke"  (meaning  the  plaintiff  C.    J.    Cooke  (a)) 
"  came  to  my  office  about  an  advertisement,  and  then 
observed   to   my  clerk,  Mr.  Harrison,  that,   in  conse- 
quence of  the  increase  in  the  price  of  paper,  they  ought 
to  have  an  additional  allowance.     I  was  not  in  the  office 
at  the  time;  and  Mr.  Harrison  advised  Mr.  Cooke  to 
see  me  on  the  subject     On   hearing  of  this  claim,  I 
took  means  to  ascertain  that  the  addition  to  the  price  of 
the  paper  could  not  exceed  2£     Mr.  Harrison  saw  Mr. 
Cooke  on  several  subsequent  occasions;  on  one  of  which 
he  said  he  had  ascertained  that,  on  account  of  the  addi- 
tional price  of  paper,  they  were  entitled  to  an  extra  sum 
of  lOi     He  reminded  Mr.  Cooke  that  I  had  not  seen 
him  as  intended ;  when  he  promised  to  do  so;  but  he  did 
not  call  again  until  the  25tb  of  September.     Mr.  Cooke 
then  represented  that  he  should  have  to  pay  10£  or  12i 
more  for  paper;  which  I  told  him  could  not  be  the  case, 
and  that  the  increase  could  not  amount  to  more  than 
2/.,  which  I  was  willing  to  allow  him.     Mr.  Cooke  in- 
sisted that  the  difference  was  at  least  10£,  and  said  he 
would  bring  a  letter  from  a  wholesale  stationer  to  shew 
that  the  fact  was  as  he  had  stated.     Mr.  Cooke  did  not 
repeat  his  visit   as   he   promised;   but,  on   the  2d  of 
October,  his  partner,  Mr.  Austin"  (meaning  the  plaintiff 
Thomas  Phipps  Austin)  "came   to   me,  and  admitted 
that  Mr.  Cooke  was  mistaken  about  the  increased  price 
of  paper,  which  was   trifling,  but  said   that  he  (Mr. 
Austin)  had  been  going  into  the  subject,  and  found  that 

(a)  The  inbeeqnent  inuendoes  identifying  this  party  are  omitted. 
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there  was  a  considerable  loss  on  the  contract  in  previous  1&55. 
years.  That  he  had  made  inquiries  of  several  of  the  Cooke 
principal  printers  in  London  as  to  -what  their  charges  wildeb. 
would  be,  and  shewed  them  a  copy  of  the  register;  that 
Messrs.  Rogerson  g-  Tuxford,  of  the  Strand,  would  not 
do  the  work  for  less  than  388/. ;  that  Mr.  Mills  of  Crane 
Court  required  300/. ;  and  that  Messrs.  Shaw  said,  as  a 
favor  to  them  (Messrs.  Austin  g-  Cooke),  they  would 
consent  to  print  the  register  without  any  profit,  but 
could  not  even  then  do  the  work  for  less  than  235/. 
Mr.  Austin"  (meaning  the  said  plaintiff)  "  then  said  he 
was  willing  to  take  200/.  for  the  work  rather  than  give 
up  the  employment,  but  wished  an  early  decision,  as 
otherwise  he  could  not  engage  to  complete  the  printing 
in  time.  Having  reason  to  believe  that  printing  the 
register  was  not  by  any  means  an  unprofitable  contract 
on  previous  terms,  I  wrote  to  Messrs.  Shaw,  with  a  copy 
of  their  tender  in  1850,  and  inquired  whether  they 
would  undertake  the  work  on  the  same  terms,  intimating 
that  any  little  addition  on  account  of  the  increase  in  the 
price  of  paper  would  not  be  objected  to.  I  received  an 
immediate  reply  that  they  were  willing  to  do  the  work 
on  terms  previously  proposed,  without  requiring  any 
addition  on  account  of  the  increased  price  of  paper. 
With  these  terms  I  closed  at  once,  and  informed  Messrs. 
Cooke  g-  Co"  (meaning  the  plaintiffs)  "  that  I  had  made 
an  arrangement  with  other  parties.  The  items  of  costs 
in  printing  the  register  are  so  few  and  simple,  being 
little  more  than  payment  to  the  printer*  for  their  time 
and  for  paper,  that  it  does  not  appear  reasonable  to 
suppose  that  Messrs.  Cooke  §•  Co"  (meaning  the  plain- 
tifls)  "could  have  been  so  long  ignorant  of  there  being 
a  loss,  had  such,  from  any  cause,  been  the  fact,  or  that 
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1855.  Messrs.  Hall  and  Syckelmore  should  have  made  no  com- 
Cooiw  plaint,  during  the  three  previous  years,  if  they  had 
Wildfs.  sustained  any  loss;  but  I  have  reason  to  believe  that 
there  has  been  a  very  fair  profit  on  the  contract. 
Messrs.  Cooke  jp  Austin"  (meaning  the  plaintiffs)  "  were 
aware  that  no  printer  in  Maidstone  has  at  present  a 
sufficient  stock  of  type  of  the  kind  used  in  printing  the 
register  to  be  able  to  do  the  work  within  the  short  time 
allowed ;  and  it  would  seem  that  they  thought  the  work 
could  not  be  done  in  London  for  so  small  a  sum  as  200/. 
It  would  certainly  be  much  mote  convenient  to  myself, 
and  would  save  some  expence,  by  having  the  register 
printed  in  Maidstone:  but,  under  the  circumstances  I 
have  stated,  it  will  be  seen  that  I  had  no  alternative  but 
to  adopt  the  course  I  have  taken,  rather  than  submit  to 
what  appears  to  have  been  an  attempt  to  extort  a 
considerable  sum  from  the  county  by  misrepresentation." 
That,  whilst  they  were  and  carried  on  such  business 
in  partnership,  as  aforesaid,  the  defendant,  in  a  certain 
discourse  which  he  had  then  of  and  concerning  the 
plaintiffs,  and  of  and  concerning  them  in  the  way  of 
their  said  business,  in  the  presence  and  hearing  of  divers 
persons,  then,  in  the  presence  and  hearing  of  the  said 
persons,  falsely  and  maliciously  spoke  and  published,  of 
and  concerning  the  plaintiffs,  and  of  and  concerning 
them  in  the  way  of  their  said  business,  the  false,  scan- 
dalous, malicious  and  defamatory  words  following,  that 
is  to  say"  &c.  (Here  followed  the  words  of  the  libel 
above  set  out)  By  means  of  the  committing  of  which 
said  grievances  the  plaintiffs  have  been  and  are  greatly 
prejudiced  in  their  said  business,  and  in  their  fame 
and  credit. 

Pica :  Not  guilty.     Issue  thereon. 


XVTII.  VICTORIA.  333 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  1855 
Middlesex  sittings  after  last  Hilary  Term,  it  appeared  Cooke 
that  the  plaintiffs  were  partners  in  the  business  of  wildkb. 
printers  at  Maidstone,  as  alleged  in  the  declaration ;  and 
that  defendant  was  deputy  clerk  of  the  peace  for  the 
county  of  Kent  The  defendant  had  employed  the 
plaintiffs  to  print  the  register  of  county  voters  for  1853. 
In  1854  he  withdrew  the  contract  from  plaintiffs,  and 
gave  it  to  Messrs.  Shaw,  printers  in  London.  At  the 
General  Quarter  Sessions  for  the  county,  held  on  24 tb 
October  1854,  a  report  of  The  Finance  Committee  of 
magistrates  was  read.  The  report  stated  that  the  com- 
mittee had  received  a  letter  from  the  clerk  of  the  peace 
concerning  the  printing  of  the  register  of  voters  for  the 
county,  and  that  that  letter  had  better  be  submitted  to 
the  Court  This  report  was  read  to  the  Court  by  the 
defendant,  as  officer  of  the  Court  The  chairman  of 
the  Quarter  Sessions  then  directed  the  defendant  to 
read  the  letter  to  the  Court,  which  the  defendant  did. 
It  was  addressed  "To  The  Finance  Committee,"  and 
commenced,  "  My  Lords  and  Gentlemen ;"  then  followed 
the  words  set  out  in  the  declaration ;  and  it  concluded 
thus:  "I  am,  My  Lords  and  Gentlemen,  Yours,  &c, 
H.  A.  Wildes.  October  5.  1854."  It  was  not  disputed 
that  the  defendant  was  the  author  of  this  letter,  that  he 
had  sent  it  to  The  Finance  Committee,  and  that  the 
Messrs.  Cooke  Sf  Austin  mentioned  in  the  letcer  were 
the  plaintiffs.  Afterwards,  and  before  the  trial,  the 
plaintiffs  circulated  among  the  magistrates  a  statement 
contradicting  and  explaining  the  allegations  in  the  letter, 
and  commenting  strongly  on  the  conduct  of  the  de- 
fendant in  making  such  statements.  The  defendant's 
counsel  demanded  a  nonsuit,  contending  that  the  pnbli- 
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1855.        cation  complained  of  was  a  privileged  communication. 

— The  Lord  Chief  Justice  expressed  an  opinion  that  the 

▼•  occasion  was  privileged,  but  that  the  concluding  words 

were  not  within  such  privilege :  but  he  reserved  leave 
to  move  as  after  mentioned.  A  verdict  was  given  for 
the  plaintiffs. 

In  last  Easter  Term,  Sir  F.  Thcsiger  obtained  a  rule 
to  shew  cause  why  a  verdict  should  not  be  entered  for 
the  defendant,  "  on  the  ground  that  the  letter  of  the 
defendant  declared  upon  was  a  privileged  communi- 
cation." 

In  the  same  Term  (a), 

Byles  Serjt,  Fhinn  and  Simon  shewed  cause.  The 
occasion  was  not  such  as  to  give  to  the  publication  of 
the  libel  the  character  of  a  privileged  communication. 
The  duty  of  the  defendant  arises  under  stat  2  &  3  JF.  4. 
c.  45.  ss.  55.,  56.  and  stat.  6  &  7  Vict  c.  18.  ».  49.,  54. 
He  is  to  cause  registers  of  the  voters  to  be  printed  on 
or  before  the  last  day  of  November;  and  his  expenses  are 
to  be  defrayed  by  order  of  Quarter  Sessions  out  of  the 
county  rate:  and,  for  that  purpose,  he  is  to  lay  his 
account  of  expences  before  the  Quarter  Sessions  held 
next  after  he  has  incurred  the  expences.  [Lord  Campbell 
C.  J.  The  Sessions  clearly  have  a  controuling  power : 
all  necessary  to  enable  them  to  exert  that  power  must 
be  privileged.]  Such  a  document  as  this  was  not 
necessary  for  that  purpose :  the  defendant  had  only  to 
shew  that  he  had  properly  incurred  the  expence :  it  was 
not  necessary  for  him  to  shew  why  he  had  employed 
one  printer  rather  than  another.     The  account  was  to 

(a)  May  2d,  1856.     Before  Lord  Campbell  C.  J.,  Wightman,  Erh  tnd 
Crompton  Ji. 
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be  given,  not  to  The  Finance  Committee,  but  to  the  1855. 
Quarter  Sessions.  [Lord  Campbell  C.  J.  The  privilege  Cooke 
allowed  in  Toogood  v.  Spyring  (a)  was  independent  of  Wildes. 
statute.]  It  is,  no  doubt,  true  that  the  performance  of 
a  moral  duty,  which  is  not  a  legal  duty,  may  raise  a 
privilege.  But,  admitting  that  here  the  defendant  was 
privileged  in  communicating  to  The  Finance  Committee 
the  facts  upon  which  he  had  been  induced  to  take 
away  the  contract  from  the  plaintiffs,  that  privilege 
clearly  does  not  protect  him  in  making  a  charge  of  an 
attempt  at  extortion.  In  Tuson  v.  Evans  (b)  defendant, 
in  a  discussion  with  the  agent  of  plaintiff  as  to  plaintiff's 
liability  to  pay  rent  to  defendant,  wrote  "  this  attempt 
to  defraud  me  of  the  produce  of  the  land"  " is  as  mean 
as  it  is  dishonest;*'  and  it  was  held  that  these  words 
were  not  privileged.  There  Littledale  J.,  in  the  course 
of  the  argument,  said :  "  Suppose  you  were  claiming  a 
chattel,  could*  you  impute  felony  ?"  Lewis  v.  Clement  (c) 
rests  on  the  same  principle;  and  so  does  Delegal  v. 
Highley  (d).  For  whatever  goes  beyond  the  privilege  a 
defendant  must  justify.  [Erie  J.  The  principle  seems 
to  be  that  defamatory  words  are  prima  facie  malicious : 
some  occasions  rebut  the  presumption  of  malice :  those 
are  called  cases  of  privileged  communication.  If  the 
words  be  more  defamatory  than  the  occasion  requires, 
that  again  raises  the  presumption  of  malice.  This 
appeare  from  Wright  v.  Woodgate  (e).]  That  is  so :  in 
that  case  the  whole  is  for  the  jury.  That  was  the  course 
pursued   in   Woodward  v.  Lander  (g);  and   the  same 

(a)  ICAf.fr  R.  181.  (b)  12  A.  *  E.  733. 

(e)  3  B.  &  Aid.  702. 

(d)  3  New  Co.  950.    (See  emta  at  4  New  Co.  zii.). 
(«)  2  C.  M.  fr  R.  573.  {g)  6  C.  fr  P.  548. 


336  TRINITY  TERM. 

1855.  rule  appears  from  Gilpin  v.  Fowler  (a).  The  words 
Cooke  which  are  in  excess  of  the  privilege  may  be  put  to  the 
Wildes  Jury  **  skewing  that  the  whole  is  malicious.  Tuson  v. 
Evans  (b)  indeed  goes  further :  it  was  there  held  that 
the  Judge  was  right  in  telling  the  jury,  as  matter  of 
law,  that  the  publication  was  libellous.  The  principle 
seems  to  be  that,  if  the  plaintiff  rely  only  on  the  words 
which  are  in  excess,  the  Judge  should  tell  the  jury  that 
those  words  in  themselves  are  libellous:  but,  if  the 
words  which  are  in  excess  are  relied  upon  as  shewing 
that  the  whole  is  malicious,  that  should  be  left  to  the 
jury.  The  former  is  what  the  plain tiffe  here  insist 
upon  :  the  Judge  therefore  did  rightly.  Where  there 
is  such  excess,  it  is  as  if  the  words  which  are  in 
excess  related  entirely  to  a  different  matter,  as  was  the 
case  in  Warren  v.  Warren  (c).  At  any  rate,  unless 
the  concluding  words  be  warranted  by  the  occasion, 
the  defendant  was  not  entitled  to  claim,  as  he  did, 
a  nonsuit ;  nor  can  there  be  a  verdict  for  the 
defendant 

Sir  F.  Thesiger  and  W.  Rose,  contra.  The  difficulty 
is  rather  as  to  the  application  of  the  rule  than  as  to  the 
rule  itself.  The  general  rule,  as  to  privileged  commu- 
nication and  express  malice,  as  has  been  shewn  from 
the  Bench,  is  explained  in  Wright  v.  Woodgate  (rf), 
especially  in  the  judgment  of  Parke  B.  It  is  for  the 
Judge  to  say  whether  the  occasion  privileges  the  com- 
munication. [Erie  J.  That  appears  from  Somervillc  v. 
Hawkins  (e),  which  made  an  alteration  in  the  law,  and 

(a)  9  Exch.  615.  (6)  12  A.  £  E.  733. 

(c)  1  C.  M.  fr  R.  250.  (d)  2  C.  M.  fr  R.  573. 

(«)   10  Com.  B.  583. 
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which  was  acted  upon  in  Taylor  v.  Hawkins  (a).]  Here  1855. 
fleets.  55,  56  of  stat.  2  &  3  W.  4.  c.  45.  made  it  the  CooKK 
duty  of  the  defendant  to  explain  to  The  Finance  Wl*DBB. 
Committee,  who  would  have  to  report  to  the  body  of 
magistrates,  the  reason  of  his  changing  the  printer. 
Then  the  question  is,  whether  the  language  of  the  pub- 
lication shews  express  malice.  By  the  word  u  extort" 
he  meant  merely,  as  the  context  shews,  that  it  appeared 
to  him  that  the  plaintiffs  had  required  a  higher  price 
than  the  circumstances  warranted;  and  this  he  was 
bound  to  explain.  A  necessary  part  of  the  explanation 
was  how  the  facts  influenced  his  own  view;  in  which 
respect  the  case  differs  from  Tuson  v.  Evans  (b).  In 
Taylor  v.  Hawkins  (a)  Lord  Campbell  C.  J.,  in  the 
course  of  the  argument,  said:  "May  not  he  state  the 
impression  on  his  own  mind?"  The  only  question 
would  be  as  to  whether  the  defendant  bona  fide  believed 
what  he  wrote;  Kershaw  v.  Bailey  (c),  Cockayne  v. 
Hodykisson  (d).  There  would,  no  doubt,  be  malice  if 
he  did  not :  but  the  plaintifis,  in  order  to  establish  this, 
were  bound  to  shew  something  inconsistent  with  bona 
fides,  not  merely  something  consistent  with  mala  fides ; 
Somervitte  v.  Hawkins  (<?),  Shipley  v.  Todhunter  (y).  But, 
even  if  such  was  the  nature  of  the  imputation,  it  was 
only  a  question  for  the  jury.  Tuson  v.  Evans  (b)  cannot 
be  reconciled  with  earlier  and  later  decisions.  The 
verdict  for  the  plaintiff  therefore  cannot  stand,  as  the 
Judge  took  the  case  into  his  own  hand*.  He  was  justi- 
fied in  declaring,  as  matter  of  law,  whether  the  whole 
communication  was  privileged  by  the  occasion :  but  he 
could  not,  if  the  occasion  conferred  a  privilege,  direct  as 

(a)  16  Q.  B.  30ft.  (6)  12  A.  ft»  E.  733. 

(•)  1  Exdu  743.  (d)  5C.fr  P.  643. 

(«)  10  Com.  B.  563.  (9)  7  C.  fir  P.  680. 

VOL.   V.  Z  E.   &   B. 
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1855.        matter  of  law  that  the  particular  sentence  shewed  express 
Cooib       malice. 
Wi^de..  Cur-  adv'  *"*• 

Lord  Campbell  C.  J.,  in  this  Term  (May  24th), 
delivered  the  judgment  of  the  Court 

This  was  an  action  for  a  libel,  tried  before  me  at  the 
sittings  after  last  Michaelmas  Term.  The  only  plea  was 
Not  guilty. 

It  appeared  that  the  plaintiffs  carry  on  the  business  of 
printers  at  Maidstone,  and  that  the  defendant  is  deputy 
clerk  of  the  peace  for  the  county  of  Kent  In  that 
capacity,  it  was  his  duty  to  employ  printers  to  print  the 
register  of  electors  qualified  to  vote  at  the  election  of 
members  to  represent  the  county  in  parliament,  the 
expence  of  which  is  to  be  defrayed  from  the  county 
rate,  and  to  be  allowed  by  the  justices  at  quarter  sessions. 
The  plaintiffs  had  been  employed  for  this  purpose  by 
the  defendant  in  former  years:  but,  in  the  year  1854, 
he  had  employed  another  printer  who  had  agreed  to  do 
the  work  at  a  lower  rate  than  that  which  they  bad 
required.  The  alleged  libel  was  a  letter  written  by  the 
defendant  to  The  Finance  Committee,  appointed  to 
superintend  such  expences.  The  Committee  annexed 
the  letter  to  a  report  they  made  upon  the  subject  to  the 
Quarter  Sessions ;  and,  at  the  October  Sessions,  it  was 
read  in  open  Court  by  the  defendant  as  part  of  the 
report 

The  plaintiffs*  case  being  closed,  the  defendant's 
counsel  applied  for  a  nonsuit,  on  the  ground  that  the 
letter  was  a  privileged  communication.  The  counsel 
on  the  other  side  denied  that  the  occasion  at  all  repelled 
the  inference  of  malice,  as  The  Finance  Committee  had 
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no  jurisdiction  on  the  subject;  and  insisted,  at  any  rate,       1855. 
that  the  defendant  had  exceeded  his  privilege  bj  obser-       CooKB  ~ 
rations  and  comments  to  be  found  in  the  letter;  and      w„v* 

W1LDF8. 

that  the  only  question  for  the  jury  was  the  amount  of 
the  damages.  For  this  Tuson  v.  Evans  (a)  was  cited  as 
an  authority  expressly  in  point  I  held  that  this  was 
an  occasion  where  the  defendant  was  privileged  to  state 
facts  which  were  pertinent  to  the  matter  to  be  investi- 
gated, and  which  he  believed  to  be  true,  although 
criminatory,  and  to  make  any  observations  fairly  arising 
out  of  them,  for  the  information  and  guidance  of  The 
Finance  Committee  and  the  justices  at  Quarter  Sessions: 
but  I  thought  that  he  had  exceeded  his  privilege  in  the 
conclusion  of  the  letter,  where  he  imputes  improper 
motives  to  the  plaintiffs  in  the  demand  which  they 
made,  and  accuses  them  of  an  "attempt  to  extort  a 
considerable  sum  from  the  county  by  misrepresentation*" 
I  was  not  requested  to  leave  the  question  to  the  jury,  . 
whether  the  alleged  excess  shewed  malice,  so  as  to 
deprive  the  defendant  of  the  protection  which  the 
occasion  afforded  him :  and,  following  the  course  which 
was  approved  of  under  similar  circumstances  in  Tuson 
v.  Evans  (a),  I  left  it  to  the  jury  to  say,  withqut  con- 
sideration of  privilege,  if  they  thought  the  letter 
defamatory,  what  should  be  the  amount  of  the  damages, 
reserving  leave  to  the  defendant  to  move  to  enter  a 
nonsuit  if  the  Court  should  be  of  opinion  that  I  ought 
to  have  nonsuited.  The  jury  found  a  verdict  for  the 
plaintiffs,  damages  50/. :  and,  a  rule  for  entering  a  non- 
suit having  been  granted  (£),  the  question  has  been  very 
learnedly  argued  before  us. 

(a)  12  A.  fr  E.  733. 

(I)  The  rule  was  drawn  up  for  entering  a  verdict  for  the  defendant 

z  2 
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1855.  We  are  of  opinion  that  the  occasion  of  writing  the 

Goon  fetter  addressed  by  the  defendant  to  The  Finance  Com- 
WiiDi*  mfrtee  primft  facie  rebuts  the  presumption  of  malice 
arising  from  the  use  of  criminatory  matter :  and,  if  we 
had  likewise  thought  that  the  defendant  in  this  letter 
clearly  had  not  exceeded  his  privilege,  we  should  have 
had  no  difficulty  in  now -making  the  rule  absolute  for 
entering  a  nonsuit.  We  fully  adhere  to  the  doctrine, 
laid  down  in  Somerville  v.  Hawkins  (a)  and  Taylor  v. 
Hawkins  (b\  that  it  is  matter  of  law  for  the  Judge  to 
determine  whether  the  occasion  of  writing  or  speaking 
criminatory  language,  which  would  otherwise  be  action- 
able, repels  the  inference  of  malice,  constituting  what  is 
called  a  privileged  communication :  and,  if  at  the  close 
of  the  plaintiffs  case  there  is  no  intrinsic  or  extrinsic 
evidence  of  malice,  that  it  is  the  duty  of  the  Judge  to 
direct  a  nonsuit  or  a  verdict  for  the  defendant,  without 
leaving  the  question  of  malice  to  the  jury,  as  a  different 
course  would  be  contrary  to  principle,  and  would  deprive 
the  honest  transactions  of  business  and  of  social  inter- 
course of  the  protection  which  they  ought  to  enjoy. 

But,  on  perusing  this  letter,  wc  can  by  no  means  take 
it  upon  ourselves  to  say  that  there  are  no  expressions  in 
it  which  do  not  exceed  the  limits  of  privilege,  and  which 
may  not  be  considered  evidence  of  malice.  The  whole 
letter  certainly  refers  to  the  subject  of  printing  the 
register;  and  no  irrelevant  calumny  is  introduced  into 
it:  but  it  contains  strictures  upon  the  motives  and 
conduct  of  the  plaintiffs,  which  the  facts  stated  may 
not  warrant,  and  which  may  be  considered  quite  unne- 
cessary to  vindicate  what  the  defendant  had  done  about 

(a)  10  Cm  B.  .083.  (6)  16  Q   B.  308. 


Cooke 

▼. 
Wildes. 
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the  printing  of  the  register,  and  could  be  of  no  service        1 355. 
to  The  Finance  Committee,  or  to  the  Quarter  Sessions, 
in  auditing  the  account*     Therefore  we  cannot  make 
the  rule  absolute  to  enter  a  nonsuit. 

We  are  next  to  consider,  whether  the  rule  ought  to 
be  simply  discharged,  so  as  that  the  verdict  for  the 
plaintifls  should  stand.  It  was  certainly  held  in  Tuson 
v.  Evans  (a),  where  there  was  a  communication  by  letter 
to  which  the  occasion  afforded  privilege,  that,  there 
being  a  comment  in  excess  of  the  privilege,  the  Judge 
was  justified  in  directing  the  jury  that  it  was  a  libel,  and 
leaving  to  them  only  the  question  of  damages.  But, 
upon  referring  to  other  authorities,  we  are  of  opinion 
that,  wherever  there  is  evidence  of  malice,  either  ex* 
trinsic  or  intrinsic,  in  answer  to  the  immunity  claimed 
by  reason  of  the  occasion,  a  question  arises  which  the 
jury,  and  the  jury  alone,  ought  to  determine.  This  has 
been  the  universal  course  where  extrinsic  evidence  of 
malice  has  been  adduced.  In  the  case  most  frequently 
occurring,  of  an  action  for  defamation  on  the  occasion 
of  giving  the  character  of  a  servant,  on  evidence  being 
given  of  declarations  by  the  defendant  of  spite  and  ill 
will  towards  the  plaintiff,  and  a  desire  to  injure  him, 
the  jury,  as  a  matter  of  course,  are  asked  whether  they 
believe  these  declarations,  and  what  effect  is  to  be  given 
to  them.  So  in  Wright  v.  Woodgate  (4),  where  intrinsic 
evidence  was  relied  upon,  the  same  course  was  pursued ; 
and  the  Court  of  Exchequer  held  that,  when  there  are 
expressions  in  the  publication  which  may  reasonably  be 
contended  to  prove  malice,  the  plaintiff  has  a  right  to 

(a)  12  A.  $  E.  733.  (6)  2  C.  M .  fr  R.  573, 
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1855.  have  the  whole  submitted  to  the  jury,  for  them  to  say 
Cooke  whether,  in  writing  and  publishing  it,  the  defendant 
Wn  i)E8  was  act*n8  honft  fide  or  maliciously.  "  The  Lord  Chief 
Baron  left  it  to  the  jury  to  say  whether  the  sentence" 
complained  of  as  exceeding  the  privilege  "  was  inserted 
with  an  intention  to  prejudice  the  plaintiff,  and  as  an 
imputation  on  his  moral  character,  or  whether  it  was 
written  without  any  malice ;  in  the  latter  case  he 
directed  them  to  find  for  the  defendant"  The  case 
being  brought  before  the  full  Court  on  a  rule  for  a  new 
trial,  the  law  was  thus  lucidly  expounded  by  Parke  B. 
"  In  the  present  case  it  became,  in  my  opinion,  incum- 
bent upon  the  plaintiff  to  shew  malice  in  fact  This  he 
might  have  made  out,  either  from  the  language  of  the 
letter  itself,  or  by  extrinsic  evidence,  as  by  proof  of  the 
conduct  or  expressions  of  the  defendant,  shewing  that 
he  was  actuated  by  a  motive  of  personal  ill  will.  If 
Lord  Abinger  had  meant  to  say  that  it  was  incumbent 
on  the  plaintiff  to  make  it  out  by  extrinsic  evidence 
only,  and  that  the  jury  could  not  look  at  the  letter  at 
all  for  the  purpose  of  drawing  such  a  conclusion,  I  think 
that  would  certainly  have  been  a  wrong  direction."  The 
same  doctrine  is  laid  down  by  Maule  J.,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  Gilpin 
v*  Fowler  (a).  Having  expressed  an  opinion  that  the 
occasion  did  not  make  out  a  case  of  privileged  com- 
munication, he  goes  on  to  say  that,  if  it  were,  there  was 
evidence  of  malice.  "  I  do  not  think  you  can  exclude 
the  particular  nature  of  the  libel  itself  from  the  jury 


(a)  9  Exch.  615.  The  passage  from  the  judgment  of  Maule  J.  was  read 
from  n  L.  J.  N.  S.  Exch.  156. 
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when  the  question  of  malice  is  raised.     It  would  be        1855. 
absurd  to  say  that  the  writing,  being  a  privileged  com-       cookk 
munication,  should  not  be  seen  by  them,  but  that  they      Wildes. 
were  to  find  their  verdict  on  the  other  facts  alone.     I 
think,  therefore,  that  it  was  fitting  that  the  terms  of  this 
libel  itself  should  be  submitted  to  the  jury."    "  If  it  was 
privileged,  still  there  was  evidence  of  malice." 

These  authorities,  we  think,  outweigh  the  decision  in 
Tuson  v.  Evans  (a),  which  passed  only  on  refusing  a  rule 
for  a  new  trial,  the  defendant's  counsel  rather  arguing 
that  there  had  been  no  excess  than  that  the  question 
should  have  been  left  to  the  jury. 

This  being  the  view  of  the  law  which  upon  deliberation 
we  take,  we  cannot  allow  the  verdict  to  stand  for  the 
plaintiffs  any  more  than  enter  a  nonsuit;  and  the  only 
rule  that  we  can  pronounce,  without  the  consent  of 
both  parties,  is  that  there  be  a  new  trial.  But,  as  the 
defendant  may  be  thought  to  have  transgressed  the 
bounds  of  privilege,  and  the  plaintiffs  had  published  a 
justification  of  their  conduct  to  the  world  before  bringing 
this  action,  we  would  recommend  them  to  agree  to  a  stet 
processus. 

A  stet  processus  was  entered  by  consent 

(a)  12  A.  £  E.  733. 
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Thomas  Sunderland  Harrison  against  Edwin 
Bush. 


A  communi- 
cation made 
bona  fide  upon 
any  subject 
matter  in 
which  the  party 


T^HE  first  count  charged  that  a  libel  was  published  by 
the  defendant  upon  the  plaintiff,  a  justice  of  peace 

for  the  county  of  Somerset,  acting  as  such,  of  and  con- 
communicating  cerning  him  as  and  being  such  justice  as  aforesaid. 
Jj^.^°*^£  There  was  a  second  count,  not  material  to  the  present 
to  which  he       decision. 

has  a  duty,  is 

privileged,  if 

made  to  a  person  having  a  corresponding  interest  or  duty,  although  it  contain  criminatory 

matter  which,  without  this  privilege,  would  be  slanderous  and  actionable.     And  this,  though 

the  duty  be  not  a  legal  one,  but  only  a  moral  or  social  duty  of  imperfect  obligation. 

Semite  that  this  applies  also  when  the  communication  is  made  to  a  person  not  in  fact 
having  such  interest  or  duty,  but  who  might  reasonably  be,  and  is,  supposed  by  the  party 
making  the  communication  to  have  such  interest  or  duty. 

Defendant  was  an  elector  of  the  borough  of  F.  in  the  county  of  £.,  and  an  inhabitant  of 
F.  He,  with  several  hundred  inhabitants  of  F.,  signed  and  transmitted  to  the  Home  Secretary  a 
memorial  complaining  of  the  conduct  ofplaintiff,  who  was  a  justice  of  £,  during  a  recent  elec- 
tion of  a  member  of  Parliament  for  F.  The  memorial  imputed  that  plaintiff  had  made  speeches 
inciting  to  a  breach  of  the  peace ;  and  that,  after  reading  the  Riot  Act,  he  had  given  orders 
to  a  roan  to  strike  persons  in  the  streets.  It  prayed  that  the  Secretary  would  cause  to  be 
made  such  an  inquiry  as  he  might  think  fit  into  the  conduct  of  plaintiff;  and  that,  on  the 
allegations  being  substantiated,  the  Secretary  would  feel  it  to  be  his  duty  to  recommend  to 
the  Queen  that  the  plaintiff  should  be  removed  from  the  commission  of  the  peace. 

Plaintiff  having  sued  defendant  as  for  a  libel,  evidence  was  given,  on  both  sides  respec- 
tively, to  establish  and  to  negative  ei press  malice.  The  jury  found  that  defendant  acted 
bon£  fide. 

Held :  that  defendant  was  entitled  to  the  verdict  on  the  plea  of  Not  guilty.  For  that, 
although  in  practice  the  advice  of  the  Keeper  of  the  Great  Seal  be  generally  acted  upon 
as  to  the  removal  of  justices,  the  memorial  might  be  considered  as  addressed  to  the  Queen 
through  the  Home  Secretary,  who  might  himself  have  caused  the  inquiry  to  be  made,  have 
communicated  with  the  Keeper  of  the  Great  Seal,  and  have,  in  effect,  recommended  the 
removal  of  plaintiff. 

The  defendant  had  pleaded  Not  Guilty,  and  a  justification  on  the  ground  that  the  alle- 
gations in  the  memorial  were  true.  The  plaintiff  gave  evidence  to  shew  express  malice  from 
the  conduct  of  the  plaintiff:  he  also  called  witnesses  to  prove  that  the  alleged  facts,  which 
took  place,  if  at  all,  in  a  town  of  which  defendant  was  an  inhabitant,  were  not  true.  The 
defendant  called  witnesses  to  prove  that  the  facts  were  true ;  and  some  of  these  witnesses 
deposed  to  facts  which  had  not  come  to  defendant's  knowledge  before  the  publication.  The 
verdict  was  for  the  plaintiff  on  the  first  issue,  on  the  ground  of  privilege,  and  for  the  defendant 
on  the  second  issue. 

Held:  that  defendant  was  entitled  to  the  costs  of  all  such  witnesses  called  by  him,  and 
the  plaintiff  was  not  entitled  to  the  costs  of  any  witness.  For  that  the  defendant,  being 
entitled  to  the  general  costs,  was  entitled  to  the  costs  of  all  such  witnesses  as  were  not  called 
exclusively  on  the  issue  on  which  be  failed ;  and  the  plaintiff  to  the  costs  only  of  such 
witnesses  as  were  called  exclusively  on  the  issue  on  which  he  succeeded :  and  that  all  the 
above  witnesses  were  material  to  the  issue  of  Not  guilty,  though  their  evidence  was  also 
material  to  the  issue  on  the  justification. 
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The  defendant  pleaded  Not  guilty ;  and  a  justification.        J855. 


Harrison 


Issues  thereon. 

The  case  was  tried  before   Crowder  J.,  at  the  last        BJ*H 
Wiltshire  assizes;  when  a  verdict  was  found  for  the 
plaintiff,  for  20*.  damages,  leave  being  reserved  to  move 
as  after  mentioned* 

In  last  Term,  Slade  obtained  a  rule  Nisi  for  entering 
a  verdict  for  the  defendant,  "  on  the  ground  that,  the 
jury  having  found  that  the  defendant  acted  bona  fide  in 
publishing  the  memorial  complained  of,  the  said  publi- 
cation was  a  privileged  communication,  and  the  verdict 
ought  to  have  been  entered  for  the  defendant"  In  the 
same  Term  (a), 

Kinglake  Serjt.  and  Phinn  shewed  cause;  and  Slade, 
Collier  and  F.  Edwards  were  heard  in  support  of  the  rule. 

The  facts  of  the  case,  and  the  nature  of  the  argu- 
ments, appear  so  fully  in  the  judgment,  that  it  is 
considered  sufficient  to  refer  to  it.  The  following 
authorities,  besides  those  noticed  in  the  judgment,  were 
mentioned ;  Coxhead  v.  Richards  (6),  Blackham  v.  Pugh(c\ 
Sims  v.  Kinder  (rf),  Bromage  v.  Prosser{e),  WrigJti  v. 
Woodgate  {g\  Pattison  v.  Jones  (A),  APDougall  v.  Cla- 
ridge(i),  Dunman  v.  Bigg(k),  McGregor  v.  Thwaiies  (l), 
Wenman  v.  Ash  (m). 

Cur.  adv.  vult. 

(a)  May  7th  and  8th,  1855.  Before  Lord  Campbell  C.  J.,  Coleridge, 
Wigktman,  Erie  and  Crompton  Jt. 

(ft)  2  Com.  B.  569. 

(e)  2  Com.  B.  611.  (See  Gardner  v.  Slade,  13  Q.  B.  796;  Taylor  v. 
Hawkins,  16  Q.  B.  308.) 

(<*)  1  C  fr  P.  279. 

(«)  1  C.  fr  P.  475.  673;  4  B.  fr  C.  247. 

(a)  2  C.  M.  fr  12.  573.  (A)  8  tf.  £  C.  578. 

(i)  I  Camp.  267.  (A;  1  Camp.  269. 

(/)  3  B.  fr  C.  21.  (m)  13  Com.  B.  836. 
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1855.  Lord  Campbell  C.   J.,  in  this  Term  {May  24th), 

Haruson     delivered  the  judgment  of  the  Court. 

BJgiu  This  was  an  action  for  a  libel,  tried  before  my  brother 

Crowder  at  the  last  Salisbury  assizes.     The  defendant 
pleaded  Not  guilty,  and  a  justification. 

It  appeared  that  Dr.  Harrison,  the  plaintiff,  before 
and  at  the  time  when  the  cause  of  action  accrued,  was 
a  justice  of  peace  for  the  county  of  Somerset,  and  was  in 
the  habit  of  acting  at  petty  sessions  held  in  the  borough 
of  Frame.  In  the  month  of  October  last,  there  was  a 
contested  election  for  a  member  to  represent  this 
borough  in  parliament.  During  the  election,  there  was 
much  excitement ;  many  windows  were  broken  by  the 
mob;  and  there  were  dangerous  riots  in  the  streets. 
The  defendant  was  an  elector  and  an  inhabitant  of  the 
borough;  and,  after  the  election  was  over,  he  and 
several  hundred  other  inhabitants  of  the  borough  pre- 
pared, signed  and  transmitted  to  Viscount  Palmerston  a 
memorial  complaining  of  the  conduct  of  the  plaintiff  as 
a  magistrate  during  the  election,  imputing  to  him  that 
he  had  made  speeches  directly  inciting  to  a  breach  of 
the  peace  ;  that,  after  reading  the  Riot  Act,  he  had  sent 
a  man  into  the  streets  armed  with  a  bludgeon,  and 
ordered  him  to  strike  any  person  he  might  meet,  indis- 
criminately; and  that  he  had  himself  violently  struck 
and  kicked  several  men  and  women.  The  memorial 
alleged  that  the  plaintiff  ought  not  to  be  allowed  to 
remain  in  Her  Majesty's  Commission  of  the  peace,  and 
concluded  thus.  "  Your  memorialists  therefore  earnestly 
pray  that  your  Lordship  will  cause  such  an  inquiry  to  be 
made  into  the  conduct  of  the  said  Dr.  Harrison  as  your 
Lordship  may  think  (it;  and  that,  on  the  allegations 
contained  in  the  memorial  being  duly  substantiated  and 
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verified,  your  Lordship  will  feel  it  to  be  your  duty  to        1855. 
recommend  to  Her  Majesty  that  the  said  Dr.  Harrison     hakribon 
be  removed  from  the  commission  of  the  peace."  BJ^H 

The  memorial  being  produced,  and  evidence  given 
that  it  was  signed  by  the  defendant  and  transmitted  by 
him  to  the  office  of  the  Secretary  of  State,  the  plaintiff 
appeared  as  a  witness  for  himself,  and  denied  the  truth 
of  the  criminatory  allegations  in  the  memorial.  He  was 
followed  by  other  witnesses  to  the  same  effect.  At  the 
close  of  the  plaintiff's  case,  the  defendant's  counsel 
applied  for  a  nonsuit,  which  the  learned  Judge  (we 
think  very  properly)  refused  to  direct.  Assuming  that 
the  occasion  of  presenting  the  memorial  prima  facie 
repelled  the  inference  of  malice  arising  from  crimi- 
natory matter  which  the  memorial  contained,  that  this 
comes  within  the  category  of  privileged  communications, 
and  that,  in  the  absence  of  all  evidence  to  prove  express 
malice,  the  Judge  would  have  been  justified  in  directing 
a  nonsuit,  evidence  bad  been  given  that,  to  the  know- 
ledge of  the  defendant,  allegations  contained  in  the 
memorial  were  false.  Here  was  evidence  of  express 
malice ;  and  a  question  of  fact  had  arisen  for  the  deci- 
sion of  the  jury,  whether  the  defendant  in  presenting  the 
memorial  had  acted  bona  fide  or  maliciously. 

The  trial  proceeded  ;  and  a  great  number  of  wit- 
nesses were  called  for  the  double  purpose  of  proving  the 
justification,  or  at  all  events  of  satisfying  the  jury  that 
the  defendant  had  acted  bona  fide.  Some  part  of  the 
libel  was  left  uncovered  by  the  justification. 

The  learned  Judge  said  that,  on  the  authority  of 
Blagg  v.  Start  (a),  he  should  rule  that  the  memorial  to 

(«)  10  Q.  B.  899. 
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1855.  the  Secretary  of  State  was  not  a  privileged  communica- 
Haruson~~  ^on>  but  would  reserve  leave  to  the  defendant  to  move 
Bosh.  to  enter  a  verdict  for  him,  if  the  jury  found  bona  fides. 
On  this  point,  he  desired  them  to  consider  "whether 
the  memorial  was  got  up  and  signed  by  defendant 
honestly  for  the  purpose  which  is  stated  in  it,  or  whether 
the  defendant  had  any  bye  motive  ?  If  they  found  bona 
fides  or  not,  they  would  assess  damages;  but  these 
would  vary  as  they  thought  defendant  was  actuated 
more  or  less  by  any  malicious  feeling.  If  he  acted  alto- 
gether bona  fide,  damages  would  be  very  considerably 
modified."  The  jury  found  a  verdict  for  the  plaintiff, 
damages  20*.,  saying:  "We  consider  it  a  bona,  fide 
memorial." 

A  rule  has  been  obtained  to  enter  a  verdict  for  the 
defendant;  and  this,  we  think,  ought  to  be  made 
absolute. 

During  the  argument,  a  legal  canon  was  propounded 
for  our  guidance  by  the  plaintiff's  counsel ;  and  this  we 
are  willing  to  adopt,  as  we  think  that  it  is  supported  by 
the  principles  and  authorities  upon  which  the  doctrine 
of  privileged  communications  rests.  "  A  communica- 
tion made  bon&  fide  upon  any  subject  matter  in  which 
the  party  communicating  has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  although  it 
contain  criminatory  matter  which,  without  this  privilege, 
would  be  slanderous  and  actionable."  In  the  present 
case,  little  need  be  said  to  shew  that  the  communicator 
had  both  an  interest  and  a  duty  in  the  subject  matter  of 
the  communication.  Assuming  that  Dr.  Harrison  had 
misconducted  himself  as  a  magistrate  in  the  manner 
alleged,  all  the  electors  and  inhabitants  of  Frome  had 
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suffered  a  grievance  by  a  magistrate  having  fomented  ]855. 
the  riot  instead  of  quelling  it,  and  having  endangered  harribow 
instead  of  protecting  life  and  property  within  the 
borough.  They  have  an  interest  that  they  may  not 
longer  remain  subject  to  the  jurisdiction  of  a  magistrate 
who  so  violates  the  law.  Again,  if  Dr.  Harrison  had  so 
misconducted  himself  as  a  magistrate,  he  had  committed 
an  offence ;  and  it  was  the  duty  of  those  who  witnessed 
it  to  try  by  all  reasonable  means  in  their  power  that  it 
should  be  inquired  into  and  punished.  "Duty,"  in  the 
proposed  canon,  cannot  be  confined  to  legal  duties 
which  may  be  enforced  by  indictment,  action  or  man- 
damus, but  must  include  moral  and  social  duties  of 
imperfect  obligation.  One  mode  of  proceeding  for  this 
offence  would  have  been  by  applying  to  us  for  a  criminal 
information,  and  seeking  to  have  the  offender  punished 
by  fine  and  imprisonment.  But  another,  which,  though 
milder,  may  be  more  effectual,  is  to  try  by  lawful  and 
constitutional  means  to  have  the  offender  removed  from 
his  office,  without  calling  down  upon  him  the  sentence 
of  a  criminal  Court.  In  this  land  of  law  and  liberty, 
all  who  are  aggrieved  may  seek  redress ;  and  the  alleged 
misconduct  of  any  who  are  clothed  with  public  authority 
may  be  brought  to  the  notice  of  those  who  have  the 
power  and  the  duty  to  inquire  into  it,  and  to  take  steps 
which  may  prevent  the  repetition  of  it. 

But  it  was  hardly  contended  that  this  memorial  would 
not  have  been  a  privileged  communication  if  it  had 
been  addressed  to  a  public  functionary  possessing  the 
direct  power  of  removing  a  magistrate  from  the  commis- 
sion of  the  peace.  The  great  stress  of  the  argument  for 
the  plaintiff  has  been,  that  the  defendant  and  his  co-me- 
morialists mistook  their  course ;  that  they  ought  to  have 
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1855.  addressed  the  memorial  to  the  Keeper  of  the  Great  Seal ; 
Hahrison  anc*  ^at»  ty  addressing  it,  although  with  good  faith  and 
according  to  the  advice  they  received  from  the  Under- 
secretary of  State,  to  Lord  Palmerstony  who  could  not 
proprio  vigore  dismiss  a  magistrate  from  the  commission 
of  the  peace,  they  are  liable  to  this  action,  and  might  be 
convicted  as  libellers. 

We  think  that  we  are  not  called  upon  at  present  to 
decide  how  far  an  honest  mistake  in  seeking  redress 
subjects  a  person  to  civil  or  criminal  responsibility :  and 
we  give  no  opinion  on  the  question  whether  action 
or  indictment  could  be  maintained  against  individuals 
living  under  the  jurisdiction  of  a  county  court  judge  in 
the  county  palatine  of  Lancaster,  who  should  bona  fide 
present  a  criminatory  memorial  against  him  to  the  Lord 
High  Chancellor,  praying  for  his  removal,  instead  of 
presenting  it  to  the  Chancellor  of  the  Duchy  of  Lan- 
caster, in  whom,  and  in  whom  alone,  the  power  of 
removing  him  is  vested  (a) ;  or  how  it  would  be  if  a 
gentleman,  asked  by  letter  for  the  character  of  a  servant, 
should  bond  fide  write  an  answer  stating  acts  of  dishonesty 
and  immorality  committed  by  the  servant,  and  by  mistake 
address  it  to  another  person  different  from  the  inquirer, 
although  of  the  same  name. 

After  great  deliberation  which  we  have  bestowed  upon 
the  subject  out  of  respect  for  the  authority  of  Blagg  v. 
Sturt  (£),  we  are  of  opinion  that  the  defendant  fell  into 
no  mistake  whatever  in  the  course  which  he  adopted, 
and  that,  although  he  might  have  addressed  the  me- 
morial to  the  Lord  Chancellor,  in  which  case  it  certainly 

(a)  Stat.  9  &  10  Vict.  e.  95.  c.  18.     See  Ex  parte  Ramshay,  18  Q.  B. 
173. 
\Jb)  10  Q.  B.  89i>. 
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would  have  been  privileged,  it  is  equally  privileged  being        1855. 
addressed  to  the  Secretary  of  State.  Harrison 

The  fallacy  of  the  plaintifPs  reasoning  arises  from  the  bvbh. 
unfounded  assumption  that  in  point  of  law  a  justice  of 
the  peace  is  appointed  and  may  be  removed  by  the  Tx>rd 
Chancellor  under  a  power  similar  to  that  by  which  he 
appoints  and  removes  county  court  judges.  Legally  and 
constitutionally,  a  justice  of  the  peace  is  appointed  and 
is  removed  by  the  Sovereign,  acting,  as  in  every  other 
exercise  of  the  prerogative,  by  the  advice  of  a  responsible 
minister.  Although  the  Queen's  pleasure  is  not  actually 
taken  in  practice  on  the  appointment  of  a  justice  of  the 
peace,  he  is  supposed  to  be  appointed  by  Her  as  much 
as  a  Judge  of  the  superior  Courts;  and  the  commission 
of  the  peace  under  which  the  quarter  sessions  are  held 
is  Her  commission  as  much  as  the  commission  of  oyer 
and  terminer  or  other  commission  under  which  the 
Judges  sit  at  the  assizes.  So,  if  a  supersedeas  under  the 
Great  Seal  goes  to  remove  a  magistrate  from  the  commis- 
sion of  the  peace,  although  practically  issued  by  the 
Lord  Chancellor  without  any  command  by  the  Queen, 
it  is  in  point  of  law  the  act  of  the  Sovereign  as  much  as 
was  the  removal  of  the  Chief  Justice  of  this  Court ,  in 
those  times  when  such  removals  were  among  the  usual 
acts  of  Government,  before  the  Judges  of  the  superior 
Courts  were  made  irremoveable  except  by  the  joint 
address  of  the  two  Houses  of  Parliament.  If  we  are  to 
take  judicial  notice  that  the  appointment  and  removal  of 
magistrates  is  generally  left  to  the  Keeper  of  the  Great 
Seal,  we  are  bound  to  consider  that  he  is  only  a  respon- 
sible adviser  of  the  Crown  in  the  exercise  of  this 
prerogative.  There  can  be  no  doubt  that  a  bona  fide 
petition  to  the  Queen  for  the  removal  of  a  magistrate  by 
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1855.  an  aggrieved  party  living  under  his  jurisdiction  would 
be  a  privileged  communication.  Her  Majesty  might 
direct  an  inquiry  to  be  made  into  the  conduct  of  the 
magistrate;  and,  the  allegations  of  the  petition  being 
duly  substantiated  and  verified,  the  Lord  Chancellor,  by 
Her  authority,  might  issue  the  requisite  supersedeas 
under  the  Great  Seal.  This  memorial  to  the  Secretary 
of  State,  praying  him  to  inquire  and  "  to  recommend  to 
Her  Majesty  that  the  said  Dr.  Harrison  be  removed 
from  the  commission  of  the  peace,"  is  substantially 
equivalent  to  such  a  petition.  Her  Majesty  could  not 
personally  make  the  inquiry:  and,  upon  a  petition 
addressed  to  Her  Majesty,  She  might  direct  the  inquiry 
to  be  made  by  one  of  Her  principal  Secretaries  of  State, 
and  through  him  communicate  with  the  Lord  Chancellor. 
The  office  of  secretary  of  state  is  one  of  very  ancient 
date.  He  was  in  fact  the  king's  private  secretary  with 
the  custody  of  the  king's  signet,  and  was  the  ordinary 
channel  of  communication  between  the  sovereign  and 
the  subject  The  duties  of  the  office  till  the  reign  of 
Henry  8th  were  performed  by  a  single  person.  Thence, 
till  the  reign  of  George  3,  there  were  generally  two,  who 
each  did  all  the  duties  of  the  office  according  to  a 
geographical  division  of  the  globe.  Since  then,  till  very 
lately,  there  were  three,  having  separate  departments: 
the  Home,  the  Foreign  and  the  Colonial.  And  now  a 
fourth  is  added,  for  War.  They  are  all  appointed,  as 
the  single  secretary  of  stale  formerly  was,  by  mere 
delivery  to  them  of  the  seals  of  office,  each  being  capable 
in  point  of  law  of  performing  the  duties  of  all  the  depart- 
ments, and  the  offices  still  being  so  much  considered  one 
and  the  same  that,  upon  a  removal  from  one  department 
to  another,  a  member  of  the  House  of  Commons  does 
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not  vacate  his  seat  In  practice,  to  the  Secretary  of  1855. 
State  for  the  Home  Department  (the  office  filled  by  Harrison 
Lord  Palmerston  when  the  memorial  was  presented  to  bush. 
him)  belongs  peculiarly  the  maintenance  of  the  peace 
within  the  Kingdom,  with  the  superintendance  of  the 
administration  of  justice  as  far  as  the  Royal  prerogative 
is  involved  in  it.  Patents,  charters  of  incorporation, 
commissions  of  inquiry,  and  commissions  of  the  peace, 
pass  through  his  hands.  It  is  his  duty  to  see  that  the 
sentences  of  all  Courts  of  criminal  judicature  are  rigidly 
carried  into  effect,  except  where  mitigated  by  the  Royal 
prerogative  of  mercy :  and  it  is  chiefly  by  his  advice 
that  the  exercise  of  this  prerogative  is  guided.  Hence 
he  is  in  frequent  communication  with  the  Judges,  who 
preside  in  the  Central  Criminal  Court  and  at  the 
assizes,  and  with  magistrates  all  over  the  Kingdom. 
He  is  himself  a  magistrate,  and  has  a  power  of  commit- 
ment to  prison  by  warrant  for  just  cause.  See  Entick 
v.  Carringtonifl).  How  can  it  be  said  that  such  a 
functionary  has  not  a  corresponding  duty,  when  a 
memorial  such  as  that  which  we  are  considering  is 
presented  to  him  ?  We  conceive  that,  in  the  discharge 
of  his  duty,  he  might  have  caused  the  inquiry  prayed  for 
to  have  been  made ;  and  that,  the  allegations  being  duly 
substantiated  and  verified,  he  might  have  communicated 
upon  the  subject  with  the  Lord  Chancellor,  and  done 
what  would  have  amounted  to  a  recommendation  to 
Her  Majesty  that  the  said  Dr.  Harrison  be  removed 
from  the  commission  of  the  peace. 

Considering  this  as  virtually  a  communication  to  the 
Queen  through  Her  Secretary  of  State,  it  cannot  be 

(«)  2  Wilt.  275. 
VOL.   V.  2   A  S.  &  B. 
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1855.       way  for  redress."    So,  in  the  famous  Greenwich  Hospital 
Harrison     ^ase  (a)>    Captain    Baillie   had    presented    memorials, 

B|^  reflecting  on  Lord  Sandwich,  to  the  directors  and  to 

the  governors  of  the  hospital,  and  to  the  lords  of  the 
Admiralty;  yet  this  Court  discharged  with  costs  the  rule 
which  had  been  obtained  against  him  for  a  criminal 
information,  without  nicely  considering  whether  he  could 
fully  substantiate  all  that  he  had  alleged,  or  what  remedy 
could  be  afforded  to  him  by  those  to  whom  he  appealed, 
being  convinced  that  he  bona  fide  complained  of  a 
grievance,  and  bona  fide  sought  redress.  In  these  two 
cases,  had  Captain  Carr  and  Lord  Sandwich  proceeded 
by  action  for  a  libel,  we  conceive  that  the  defence  would 
have  been  equally  available.  Fairman  v.  Ives(b)  was 
such  an  action.  The  defendant  had  presented  a  petition 
to  Lord  Palmerston,  then  Secretary  at  War,  complaining 
that  Captain  Fairman,  the  plaintiff,  an  officer  in  the 
army,  had  dishonourably  refused  to  pay  a  debt  due  to 
the  petitioner,  arising  out  of  some  bill  transactions  very 
discreditable  to  the  plaintiff,  the  petition  concluding  with 
a  prayer  that  Captain  Fairman  might  be  ordered  "to 
discharge  this  debt  Now,  in  this  case  it  is  clear  that 
neither  the  Secretary  at  War  nor  the  King  had  power 
to  order  Captain  Fairman  to  pay  the  money.  Yet 
Lord  C.  J.  Abbott,  who  tried  the  cause,  directed  the 
jury,  "that  if  they  thought  that  the  petition  contained 
only  a  fair  and  honest  statement  of  facts,  according  to 
the  understanding  of  the  party  who  sent  it,  they  ought," 
under  the  plea  of  Not  guilty,  "  to  find  a  verdict  for  the 
defendant"    To  this  opinion  Lord  C.  J.  Abbott  adhered 

(a)  Rex  v.  Baillie,  21  How.  St.  Tr.  1. 
(6)  5B.&AU.  642. 
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when  the  question  was  brought  before  the  Court  in  1855. 
banc,  saying :  "  I  think  that  it  was  a  good  answer  to  habrison 
the  action,  upon  the  plea  of  Not  guilty,  for  the  defen-  %l'BHm 
dant  to  shew  that  the  paper  in  question  was  addressed 
to  the  Secretary  at  War,  bona  fide  for  the  purpose 
of  obtaining  redress,  and  not  for  the  purpose  of  slander- 
ing the  plaintiff."  Holroyd  J.  agreed  that  the  publica- 
tion was  justified  by  the  occasion,  saying :  "  Here,  the 
defendant  having  a  just  claim  against  the  plaintiff,  an 
officer  in  the  army,  and  who,  therefore,  in  some  measure, 
is  subject  to  the  control  of  the  Secretary  at  War,  applies 
by  petition  to  the  latter,  in  order  to  obtain,  through  his 
interference,  the  payment  of  his  debt."  We  may  observe 
that  a  magistrate  is  surely  as  much  under  the  control  of 
the  Secretary  of  State  as  an  officer  in  the  army  is  under 
the  control  of  the  Secretary  of  War,  who  only  superin- 
tends the  financial  affairs  of  the  army.  Mr.  Justice 
Holroyd  considered  that  it  was  enough  if  the  petition 
had  been  presented  bona  fide,  "for  the  purpose  of 
obtaining  redress,"  without  considering  whether  the 
functionary  to  whom  it  was  presented  had  the  power 
to  grant  redress;  and  he  recognised  the  case  of  Cleaver 
v.  Sarraude(a\  which  carries  considerably  further  the 
doctrine  of  the  occasion  repelling  the  presumption  of 
malice.  The  language  of  Best  J.,  in  Fairman  v.  Ives(b)9 
is  particularly  applicable  to  the  present  case.  "The 
circumstances  under  which  this  letter  was  sent  rendered 
it  a  privileged  communication.  It  was  an  application 
for  the  redress  of  a  grievance,  made  to  one  of  the  King's 
ministers,  who,  as  the  defendant  honestly  thought,  had 
authority  to  afford  him  redress.  And  this  may  be  done 
without  hazard  of  an  action  or  prosecution,  if  the  appli- 

(a)  Cited  in  M'Dougallv.  Clatidge,  1  Camp,  268. 
(*)  6  B.  J-  Aid  642. 
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1855.       cation  be  made  bona  fide  with  a  view  to  obtain  redress 
Harbison     f°r  some  injury  received,  or  to  prevent  or  punish  some 

Bosh.  public  abuse.*  "  Petitions  to  the  King  upon  matters 
upon  which  the  Crown  cannot  directly  interfere*  "fall 
within  the  same  rule." 

The  same  principles  may  be  educed  from  Toogood  v. 
Spyririg(a),  Somerville  v.  Hawkins  (A),  and  other  leading 
cases  in  which  the  doctrine  of  privileged  communication 
is  discussed  We  think  that  these  authorities  conside- 
rably outweigh  the  reasoning  of  the  Court  in  Blagg  v. 
Sturt  (c)  on  the  incapacity  of  the  Secretary  of  State  to 
give  redress;  and  that,  as  the  defendant  is  found  by  the 
jury  on  reasonable  evidence  to  have  presented  the 
memorial  to  the  Secretary  of  State  bona  fide  for  the 
purpose  of  obtaining  redress,  we  are  bound  to  say  that 
he  is  not  a  libeller,  and  to  give  judgment  in  his  favour. 

Rule  absolute. 

Arney%  for  the  plaintiff,  afterwards,  in  Michaelmas 
Term  1855,  obtained  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  Master  should  not  be  at  liberty  to 
review  his  taxation  of  costs. 

In  the  affidavit  on  which  the  rule  was  obtained  it  was 
deposed  that  the  defendaut  pleaded  the  general  issue, 
and  a  justification  on  the  ground  of  the  truth  of  the 
allegations  in  the  memorial.  That,  at  the  trial,  plaintiff 
had  in  attendance,  exclusive  of  himself,  thirty  eight  wit- 
nesses :  two  to  prove  the  publication ;  the  remainder,  with 
one  or  two  exceptions,  to  prove  the  falsehood  of  the  alle- 
gations of  the  libel ;  and  of  this  remainder  sixteen  were 
called,  and  gave  evidence  to  that  effect  That,  at  the 
close  of  plaintiff's  case,  defendant  applied  for  a  nonsuit, 

(a)  lC.Af.fr  R.  181.  (6)  10  Com.  B.  583. 

(c)  10  Q.  B.  899. 
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on  the  ground  that  the  memorial  was  privileged:  but  1855. 
that  the  learned  Judge  refused  to  nonsuit,  holding  the  Harrison- 
communication  not  privileged,  but  reserving  the  point  B*jH> 
That  defendant  then  called  many  witnesses  to  prove 
the  truth :  that  the  evidence  of  many  of  these  did  not 
appear  to  have  been  known  to  the  defendant  at  the 
time  of  the  publication;  and  that  the  Master,  on  inquiry 
in  the  usual  way,  would  find  this  to  be  so.  That  the 
Judge  left  to  the  jury:  First,  whether  the  memorial 
complained  of  was  a  libel ;  Secondly,  whether  the  justi- 
fication was  proved  or  not;  Thirdly,  whether  the  me- 
morial was  signed  and  transmitted  by  the  defendant  in 
good  faith.  That  the  jury  found  for  plaintiff  on  both 
issues,  and  found  also  that  the  defendant  had  acted  bona 
fide.  That  this  Court  afterwards  ordered  a  verdict  to 
be  entered  for  the  defendant  on  the  plea  of  Not  guilty. 
That  both  parties  carried  in  their  bills  of  costs.  That 
plaintiff  did  not  include  any  costs  in  respect  of  the 
witnesses  called  to  prove  the  publication,  but  did  include 
all  the  costs  occasioned  by  those  witnesses  who  had 
been  called  by  him,  or  attended  at  his  instance,  to  prove 
the  falsehood  of  the  allegations.  That  defendant's  bill 
included  all  the  witnesses  subpoenaed  by  him.  That 
the  Master,  after  the  plaintiff's  attorney  had  contended 
for  an  opposite  view,  refused  to  allow  the  costs  of  any 
of  the  plaintiff's  witnesses,  and  allowed  the  costs  of  all 
the  defendant's  witnesses  (with  the  exception  of  some 
who  were  disallowed  on  the  ground  that  the  number  in 
attendance  was  unnecessarily  large),  including  those 
whose  evidence,  it  was  alleged,  came  to  defendant's 
knowledge  after  the  publication.  It  was  also  assumed 
by  the  Court,  from  the  recollection  of  the  notes  of  the 
learned  Judge,  that  the  plaintiff  had  adduced  evidence 
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1855.        to  prove  that  the  defendant  had  refused  to  meet  him  in 
Harrison     consultation ;  and  that  the  facte  had  occurred,  if  at  all,  in 
BiTm         !^e  town  °^  Frame,  of  which  the  defendant  was  an  inha- 
bitant 

In  the  following  Hilary  Term  (January  12th,  185  6) 

Slade,  Collier  and  Lush  shewed  cause.  The  general 
rule,  as  laid  down  in  LvsKs  Practice,  691,  2  (2d  ed.),  is 
that,  "if  on  the  whole  record  the  result  is  against  the 
plaintiff— as  if  in  an  action  for  a  trespass  the  defendant 
pleads  not  guilty  and  a  justification,  and  fails  on  the 
first  plea  but  recovers  on  the  second,  or  vice  versa — the 
defendant  has  his  whole  costs  except  those  which  relate 
to  the  plea  on  which  he  has  failed,  and  minus  the 
plaintiffs  costs  of  thfrt  issue.  And  in  taxing  the  costs 
of  the  issues  as  distinct  from  the  general  costs  of  the 
cause  (inasmuch  as  the  former  are,  as  it  were,  the  ex- 
ception), none  are  included  therein  but  what  relate 
exclusively  to  such  issues;  while,  on  the  other  hand, 
none  are  excepted  from  the  general  costs  but  such  as 
relate  exclusively  to  such  issues.  Hence,  if  some  of  the 
plaintiff's  witnesses  were  called  to  speak  as  well  on  the 
issue  found  for  him,  as  on  those  found  against  him,  and 
were  material  on  both;  he  is  entitled  to  the  costs  of 
them  as  parts  of  the  general  costs  of  the  cause :  while 
the  witnesses  of  the  defendant  are  disallowed  to  him 
altogether,  if  they  were  not  called  to  speak  exclusively 
as  to  the  issues  on  which  he  succeeded."  For  this, 
Richards  v.  Cohen  (a),  Knight  v.  Woore  (ft)  and  Crowtlter 
v.  Elwell  (c)  are  cited.  Now  here  the  witnesses  called 
for  the  plaintiff  and  defendant  who  gave  proof  as  to  the 

(a)  1  Dowl  P.  C.  533.  (b)  6  Dowl.  P.  C.  487. 

(c)  6  Dowl  P.  C.  697. 
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truth  or  falsehood  of  the  allegations  in  the  memorial  \S55. 
were,  no  doubt,  witnesses  on  the  second  issue,  upon  ""h^rmon  ~ 
which  the  defendant  failed :  but  they  were  not  exclu-  B^H 
sively  so;  they  were  also  witnesses  on  the  first  issue, 
because  the  evidence  of  the  falsehood  went  to  prove 
that  there  was  express  malice,  so  as  to  negative  the 
claim  of  privilege;  and  the  evidence  offered  to  shew 
the  truth  met  this.  Suppose  the  plea  of  justification  to 
be  off  the  record,  all  those  witnesses  would  still  be  wit- 
nesses as  to  the  issue  on  the  first  plea.  It  will  be  argued 
that  at  any  rate  the  witnesses  for  the  defendant  who 
deposed  to  facts  not  within  the  knowledge  of  the 
defendant  at  the  time  of  publication  were  not  material 
to  shew  the  want  of  malice.  But,  if  the  falsehood 
shewed  the  malice,  whatever  tended  to  shew  that  there 
was  no  falsehood  at  all  tended  to  disprove  that  inference 
of  malice.  The  bona  fides  was  in  question  on  the  first 
issue ;  notes  (1)  and  (d)  to  Lake  v.  King  (a) :  and  the 
real  facts  are  material  in  this  view ;  and  then  evidence 
of  the  falsehood,  given  on  the  part  of  the  plaintiff,  lets 
in  evidence  of  the  truth  on  the  part  of  the  defendant ; 
per  Lord  Ellenborough  in  Brown  v.  Croome  (ft).  The 
evidence  given  in  this  case,  on  the  part  of  the  plaintiff, 
to  shew  the  falsehood  was  that  which  justified  the 
learned  Judge  in  refusing  to  nonsuit,  as  shewn  by  the 
judgment  in  banc  in  this  case. 

Kinglake  Serjt,  Dovill  and  Arney,  contriL  It  is 
now  to  be  assumed  that  there  was  privilege  unless 
express  malice  was  proved.  But  malice  is  a  state 
of  mind;  and  no  fact  could   influence  the  defendant's 

(a)  l  Wm$.  Sound.  130.  (6)  2  Stark.  297.  298. 
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1855.        state  of  mind  which  had  not  come  to  his  knowledge. 
Harrison     0°  the  other  hand,  if  the  defendant  actually  believed 

Bush.  *he  ^cts»  l^e  non-existence  of  the  facts  would  not  prove 
malice.  [Coleridge  J.  The  falsehood  is  one  step  in  the 
proof  of  express  malice.]  It  is  a  step  which  does  not 
advance  the  plaintiffs  case,  unless  it  be  also  shewn  that 
the  falsehood  was  known  to  the  defendant.  In  East 
v.  Chapman  {a)  evidence  of  the  truth  was  admitted  in 
mitigation  of  damages  only,  no  justification  being  pleaded. 
In  Cockayne  v.  Hodgkisson  (b)  a  tenant,  at  the  request  of 
his  landlord,  gave  the  landlord  information  that  a  party 
desiring  to  become  the  landlord's  gamekeeper  sold  the 
landlord's  game:  an  action  was  brought  by  that  party 
against  the  tenant;  and  Not  guilty  only  was  pleaded.  Lord 
Wensleydale  (then  Mr.  Justice  Parhe)  admitted  evidence 
that  a  rumour  to  this  effect  had  reached  the  tenant,  but 
would  not  receive  evidence  that  the  rumour  was  true. 
That  was  on  the  ground  that  the  truth  was  immaterial 
except  as  shewing  on  what  ground  the  defendant  acted. 
[Crompton  J.  In  that  case  no  evidence  of  the  falsehood 
appeals  to  have  been  given  on  the  part  of  the  plaintiff.] 
Here  the  evidence  given  on  the  part  of  the  plaintiff,  of  the 
falsehood,  was  given  to  negative  the  justification.  The 
Judge  is  to  decide  whether  the  occasion  of  the  pub- 
lication confers  a  privilege:  then  the  question  is  as 
to  the  bon&  fide  belief,  which  is  for  the  jury ;  Fairman 
v.  Ives  (c),  Pattison  v.  Jones  (rf),  Fountain  v.  Boodle  (e). 
The  facts,  independently  of  the  belief,  are  immaterial 
so  far  as  the  jury  is  concerned.  If,  in  an  action  for 
giving  a  bad  character  of  a  servant,  the  servant  gives 

(a)  Moo.  &  M.  46.  (6)  5  C.  $■  P.  543. 

(c)  5  B.  $■  Aid.  642.  (d)  Q  B.fr  C  578. 

(e)  3  Q.  B.  5. 
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evidence  to  prove  the  falsehood,  the  master,  on  a  plea        1855. 
of  Not  guilty,  cannot  insist  upon  facts  which  came  to     Harrison  ~ 
his    knowledge    after    the    character    was    given.      A        BJgH 
counsel  is  privileged    in  uttering  injurious  matter  to 
individuals,  if  he  do  so  in  the  discharge  of  his  duty ; 
Flint  v.  Pike  (a) :  this  defence  would  not  be  met  by 
proof  that  the  matter  was  untrue.     [Lord  Campbell  C.  J. 
The  question  would  be,  whether  he  was  bona  fide  pur- 
suing his  instructions :  I  do  not  know  that  you  could  im- 
port any  personal  knowledge  of  the  facts  by  the  counsel.] 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
taxation  was  right,  and  that  this  rule  should  be  dis- 
charged. The  plea  of  Not  guilty  was  successful;  and 
therefore  the  plaintiff  is  entitled  to  all  the  costs,  except 
those  which  were  incurred  exclusively  on  the  other 
issue.  The  question  therefore  is,  whether,  under  the 
circumstances  of  the  trial,  the  witnesses  allowed  to 
the  defendant  and  disallowed  to  the  plaintiff  were 
material  on  the  issue  of  Not  guilty.  I  am  of  opinion 
that  they  were  all  so.  The  action  was  brought  for  the 
publication  of  a  memorial  which  we  all  held  to  be  pri- 
vileged by  the  occasion,  there  being  nothing  on  the  face 
of  the  memorial  which  took  it  out  of  the  privilege. 
The  plaintiff,  therefore,  ought  to  have  been  nonsuited  if 
he  had  not  given  evidence  of  express  malice ;  for  then 
there  would  have  been  nothing  for  the  jury.  The 
plaintiff  did  give  evidence  of  express  malice,  that  de- 
fendant would  not  meet  the  plaintiff  in  consultation; 
and,  further,  what  appears  to  me  very  material,  he  gave 
evidence  to  shew  that  the  facts,  which  had  taken  place, 

(a)  A  B.^C.  473. 


Bosh. 
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1855.  if a*  ft"*  iQ  l^e  (own  of  Frame,  of  which  the  defendant 
Iiaibjiox  was  an  inDabitant,  had  not  really  occurred,  so  that  the 
defendant  most  have  been  cognizant  of  the  allegations 
being  false.  Therefore  all  the  evidence  given  by  the 
plaintiff,  although  applicable  to  the  plea  of  justifica- 
tion, were  applicable  also  to  the  plea  of  Not  guilty; 
and  therefore  all  the  witnesses  called  on  the  part  of  the 
defendant  were  material  to  meet  the  case  of  malice  so 
set  up.  But  it  is  said  that  some  of  the  facts  proved  by 
the  witnesses  for  the  defendant  were  not  shewn  to  have 
come  to  the  knowledge  of  the  defendant  But  they  all 
were  supposed  to  have  taken  place  in  Frome;  and  I 
cannot  say  that  any  of  this  evidence  was  not  material 
to  disprove  malice,  although  some  of  it  might  have  been 
given  in  support  of  the  plea  of  justification  which  failed. 

Coleridge  J.  I  am  of  the  same  opinion.  There 
were  two  issues;  that  on  Not  guilty  was  found  for  the 
defendant,  and  that  on  the  justification  for  the  plaintiff. 
The  plaintiff  should  be  allowed  for  such  witnesses  as 
were  called  exclusively  in  support  of  the  second  issue ; 
the  defendant  should  be  allowed  for  all  such  witnesses  as 
were  called  upon  both  issues.  One  way  of  trying  this 
question  is,  to  suppose  the  plea  of  justification  not  on 
the  record,  and  that  there  is  only  the  plea  of  Not  guilty. 
As  the  occasion  privileged  the  publication,  the  plaintiff 
had  to  give  evidence  of  express  malice.  To  do  this,  he 
was  entitled  to  prove  that  the  allegations  in  the  libel 
were  untrue.  I  do  not  say  that  the  mere  fact  of  the  false- 
hood of  the  allegations  would  prove  express  malice.  I 
agree  that  the  material  question  was  as  to  the  state  of 
the  defendant's  mind.  But  proof  of  the  falsehood  is 
one  step  towards  shewing  the  state  of  mind.     I  do  not 
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1855. 
Harrison 


see   how  the  defendant    could  have  objected,    if   the 

plaintiff  had  said :  "  I  will  prove  to  the  jury  that  the 

allegations  are  untrue ;  and,  though  I  cannot  prove,  by        n  »• 
m  Bush. 

direct  evidence,  that  the  defendant  knew  of  the  false- 
hood, I  shall  call  upon  the  jury  to  infer  that  he  did." 
How  could  such  evidence  have  been  excluded  ?  So  far, 
therefore,  as  regards  the  plaintiff's  witnesses,  it  appears 
to  me  that  they  were  not  called  exclusively  upon  the 
second  issue.  Then  what  was  the  defendant  entitled  to 
prove  by  way  of  answer?  The  plaintiff  having  offered 
evidence  of  the  falsehood,  the  defendant  was  entitled  to 
shew  the  truth. 

Wightman  J.  For  the  purpose  of  this  question,  we 
may  suppose  that  there  is  only  a  plea  of  Not  guilty.  It 
appears  to  me  that  the  witnesses  on  the  part  of  both  the 
plaintiff  and  defendant  might  properly  be  considered  as 
material.  Prima  facie,  the  publication  was  privileged. 
It  was  therefore  incumbent  on  the  plaintiff  to  shew  that 
it  was  not  made  bona  fide :  and,  for  this  purpose,  it  was 
competent  to  him  to  shew  that  the  allegations  were  false 
in  point  of  fact.  That  alone  would  not  have  been 
sufficient;  but  it  would  be  a  step  towards  shewing  that 
the  defendant  was  actuated  by  improper  motives.  No 
doubt  such  evidence  would  also  go  to  disproving  the 
justification;  still  it  would  be  evidence  on  the  plea  of 
Not  guilty.  Surely  then,  the  defendant  was  entitled  to 
call  evidence  to  rebut  this  ;  and  that,  not  merely  by 
evidence  of  witnesses  who  had  communicated  the  facts 
to  him,  but  also  by  the  evidence  of  those  who  simply 
proved  the  facts. 

Crompton  J.     I  am  quite  of  the  same  opinion.     The 
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1855.  plaintiff  succeeds  on  one  issue;  tbe  defendant  on  the 
Hamusom""  other:  the  defendant  has  the  general  costs ;  the  plaintiff 
Bora.  those  only  which  relate  exclusively  to  the  issue  on  which 
he  has  succeeded.  It  is  not  disputed  that  the  master 
has  adopted  the  right  rule  so  far.  So  that  the  question 
is,  Whether  the  witnesses  are  material  to  the  one  issue, 
or  exclusively  applicable  to  the  other.  I  think  the 
evidence  of  the  defendant  was  material  on  the  issue 
upon  Not  guilty.  The  proof  of  the  falsehood  goes  to 
the  malice;  the  proof  of  the  truth  will  be  an  answer  to 
that.  The  proof  of  the  falsehood  would  go  a  great  way, 
sometimes  all  the  way,  towards  shewing  malice.  For 
instance,  in  an  action  brought  by  a  servant  for  giving 
him  a  bad  character,  the  proof  that  the  facts  imputed 
did  not  exist  would  go  a  great  way  towards  shewing 
knowledge  of  the  falsehood  on  the  part  of  the  master. 
Then  the  defendant  has  a  right  to  be  prepared  to  answer 
such  proof.  If  that  had  been  left  unanswered,  and  it 
had  been  suggested  to  the  jury  that  there  was  malice, 
because  the  charge  was  not  true,  the  jury  might  well 
have  come  to  a  conclusion  different  from  that  at  which 
they  did  arrive. 

Rule  discharged. 
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1855. 


William  Siggers  against  Thomas  Sutton 
Evans. 


THIS  was  an  issue,  directed  by  Crowder  J.  in  a  cause  H.  executed 
*  a  deed  of 

of  Hubbard  v.  Evans  (the  present  defendant).     The  assignment 
issue  stated :  That  plaintiff  affirms  and  defendant  denies  his  property 
"that,  on  the  23d  day  of  August  a.d.  1854,  being  the  %  *£££? 
time   of  the  delivery  to  the  sheriff  of  the  county  of  o°her'cRreditorV. 
Sussex  of  a  writ  of  execution  called  a  fieri  facias,  before  **-  *8nt  £is 

*  deed  to  S , 

then  issued  by  the  said  Thomas  Sutton  Evans  out  of  this  wi*J"  wl»°» 

"  #  he  had  not 

Court  upon  a  judgment  in  an  action  in  which  Charles  previously 

communicated 

John  Hubbard  was  the  plaintiff  and  the  said   Thomas  on  the  subject. 

_  S  received 

Sutton  Evans  was  the  defendant,  and  directed  to  the  the  deed  on 
sheriff,  certain  goods  and  chattels,  seized  by  the  said  and.^nthat^ 
sheriff  under  color  of  the  said  writ,  were  the  property  of  mYn\aCredjtor 

the  said  William  Siegers:  and  this  Court  is  desirous  of  <*«  delwwed 
**  a  fi.  fa.  to  the 

ascertaining  the  truth  by  the  verdict  of  a  jury:  and  both  8Jjeriff-    <>n 
parties  pray  that  the  same  may  be  inquired  of  by  the  s.  wrote  to  H.t 

signifying  his 

country.      Venire.  assent    On 

On  the    trial,  before   Lord  Campbell  C.  J.,  at   the  tween  s.  and 
London  sittings  after  last  Michaelmas  Term,  it  appeared  creditor^hlf 
that  the  plaintiff,  a  creditor  of  Hubbard,  claimed  under  {j^a^^* 
a  deed  of  assignment  of  the  goods  of  Hubbard,  in  trust  for  J?"?^4 
plaintiff  and  the  other  creditors  of  Hubbard :  and  that     Held :  that 

r  S.  was  entitled 

the  defendant  was  an  execution  creditor  in   an  action  to  the  pro- 
brought  by  Hubbard  against  Evans,  in  which,  Hubbard  deed  not  being 

""  revocable  by 

/?.,  inasmuch 
as  it  was  for  the  benefit,  in  part,  of  the  trustee  8. ;  and  &'s  assent  not  being  nocessary  to 
vest  the  property  in  himself,  for  the  same  reason. 
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1855.  having  failed,  Evans  had  issued  a  fi.  fa.  for  the  costs.  The 
Siggers  other  parts  of  the  case  were  stated  as  follows  by  Lord 
EvANi.  Campbell  C.  J.  in  delivering  the  judgment  after  mentioned. 
"  Hubbard  had  executed  the  deed  in  "question  (a)  on 
the  19th  day  of  August  1854,  and  had  left  it  in  the 
hands  of  his  attorney,  stating  that  he  would  communicate 
it  to  his  creditors  himself.  On  the  22d  day  of  August, 
he  wrote  to  the  plaintiff,  communicating  to  him  that  he 
had  executed  the  deed.  On  the  next  day,  at  one 
o'clock,  the  plaintiff,  who  resided  within  one  day's  post, 
received  this  letter;  and  he  answered  it,  announcing  his 
assent,  by  the  post  of  the  24th,  the  following  day.  In 
the  mean  time,  at  four  o'clock  on  the  23d  (the  day  on 
which  the  plaintiff  received  Hubbard's  letter),  the  writ 
of  fieri  facias  at  the  suit  of  the  defendant  against  Hub- 
bard was  delivered  to  the  sheriff.  The  jury  found 
'that  the  deed  was  honest  and  bona  fide.'"  The  Lord 
Chief  Justice  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  move  as  after  mentioned. 

In  last  Hilary  Term,  Couch  obtained  a  rule  to  shew 
cause  why  a  verdict  should  not  be  entered  for  the  de- 
fendant, "  on  the  ground  that  the  assignment  to  the 
plaintiff  was  void  as  against  the  defendant."  In  last 
Term  (4), 

O' Mallet/  shewed  cause.  The  assignment  is  not 
simply  a  conveyance  to  the  plaintiff  in  trust  for  others, 
but  a  conveyance  in  trust  for  himself  as  well  as  others, 
he  being  a  creditor  of  the  party  conveying,  and  therefore 

(a)  Exempted  from  stat  17  &  18  Viet.  c.  36.  by  wet  7. 

(6)  April  25th,  1855.  Before  Lord  Campbell  C.  J.,  Erie  and  Cromp- 
to*  Js. ;  and  April  26th,  1855,  before  Lord  Campbell  C.  J.,  Wightman, 
Erie  and  Crompton  Js. 
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a  cestui  que  trust  as  well  as  a  trustee.  It  is  therefore  1855. 
not  necessary  to  consider  whether,  if  the  plaintiff  were  Sl6GERg 
a  mere  trustee,  Hubbard's  deed  would  be  a  voluntary  ^vaxs. 
conveyance.  The  authorities  on  this  point  are  collected 
in  Harland  v.  Binks  (a).  There  the  deed  of  assignment 
conveyed  to  a  trustee  not,  as  here,  himself  a  creditor : 
but  it  was  held  to  be  irrevocable  because  some  of  the 
creditors,  for  whose  benefit  it  was  made,  had  orally  ex- 
pressed themselves  to  be  satisfied,  although  no  creditor 
had  executed  the  deed.  The  party  impugning  the  deed 
in  that  case  relied  on  Garrard  v.  Lord  Lauderdale  (b). 
There  Shadwell  V.  C,  referring  to  Wattwyn  v.  CWto(c), 
gave  an  opinion  that  Lord  Eldon  had  considered  that, 
"  where  a  person  does,  without  the  privity  of  any  one, 
without  receiving  consideration,  and  without  notice  to 
any  creditor,  himself  make  a  disposition,  as  between 
himself  and  trustees,  for  the  payment  of  his  debts,  he  is 
merely  directing  the  mode  in  which  his  own  property 
shall  be  applied  for  his  own  benefit,  and  that  the  general 
creditors,  or  the  creditors  named  in  the  schedule,  are 
merely  persons  named  there  for  the  purpose  of  shewing 
how  the  trust  property  under  the  voluntary  deed,  shall 
be  applied  for  the  benefit  of  the  volunteers."  Now  in 
Harland  v.  Binks  (a)  the  Judges  of  this  Court  clearly 
considered  Garrard  v.  Lord  Lauderdale  (b)  to  be  capable 
of  being  supported  only  upon  the  fact  that  the  creditors 
were  in  no  way  privy  to  the  assignment.  In  Acton  v. 
Woodgate  (d)  Leach  M.  B.  questions  the  propriety  of  a 

(a)  15  Q.  5.713.  (b)  3  Sim.  1. 

(c)  3  Mer.  707;  more  fully  stated  in  3   Sim.  7—11.     (See   Wigram 
V.  C.  in  Kirwan  v.  Daniel,  5  Hart,  499.) 

(d)  2  MyL  fr  K.  492. 

vol.  v.  2  b  e.  &  b. 
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1855.  view  which  seemed  to  have  been  taken  in  Garrard  v. 
Siggers  Lord  Lauderdale  (a),  namely,  that  a  communication  to 
Evans.  ^e  creditore  by  the  trustees  would  not  defeat  the  power 
of  revocation ;  and  he  points  out  that  such  a  communi- 
cation might  induce  the  creditors  "to  a  forbearance  in 
respect  of  their  claims,  which  they  would  not  otherwise 
have  exercised."  In  Sugderis  V.  $  P.  p.  929  (11th  ed.), 
c.  xxi.  sect.  1,  8.  16,  17,  the  law  is  thus  stated.  "  A 
conveyance  for  payment  of  debts  generally,  to  which  no 
creditor  is  a  party,  nor  any  particular  debts  expressed, 
is  a  fraudulent  conveyance  within  this  statute9  (27  Eliz. 
c.  4  (ft)  ),  "against  a  subsequent  purchaser  for  valuable 
consideration.1'  The  conveyance  therefore  in  this  case 
was  not  voluntary  or  revocable ;  and,  that  being  so,  it 
vested  the  estate  in  the  creditor  trustee,  without  any 
assent  on  his  part  The  assignee,  had  he  had  no  inte- 
rest, would  have  been  a  trustee  for  Hubbard,  the  assignor; 
but  still  the  legal  property  would  have  passed.  It  passes 
here;  but  the  trusts  are  no  longer  the  same.  [Lord 
Campbell  C.  J.  If  he  were  the  only  cestui  que  trust, 
his  assent  would  be  unnecessary:  but  is  that  so  when 
the  deed  imposes  an  onerous  trust  ?]  A  communication 
with  a  single  creditor,  such  as  the  trustee  himself  is  in 
this  instance,  is  enough  to  make  the  conveyance  valid : 
then  the  assent,  whenever  given,  relates  back  to  the 
conveyance ;  Dunlop  v.  Higgins  (c).  [Lord  Campbell 
C.  J.  Suppose  the  sheriff  to  seize  before  the  assent  is 
given:  can  he  be  made  a  wrong  doer  by  relation?] 
That  is  not  necessarily  an  absurdity  (rf):  if  A.  distrains 

(a)  3  Sim.  1. 

(6)  Made  perpetual  by  sUt  39  Eliz.  c.  18.  m.  31.,  32. 

(e)  1  H.  L.  Ca.  381. 

(d)  See  Co.  Lit.  150.  a.;  Butler  and  Baker's  Can,  3  Rep.  25  a.  29  b. 
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for  Zf.'s  benefit,  and  the  property  is  afterwards  seized  by        1855. 
C,  and  after  that  2?.  assents  to  Ah  act,  C  is  liable  to  B.      SlGGER8 
The  law  indeed  presumes  that  the  assent  will  be  given.       ev**n8# 
In  Acton  v.  Woodgate  (a)  Leach  M.  R.  appears  to  think 
the  communication  to  the  creditor  sufficient;  and  that 
view  was  taken  by  Wtgram  V.  C.  in  Kirwan  v.  Daniel  (b). 

Couch,  contra.  The  argument  on  the  other  side 
appears  to  rely  entirely  on  the  fact  that  the  assignee 
was  himself  a  creditor.  But  that  was  the  case  in  Acton 
v.  Woodgate  (a),  where,  nevertheless,  the  deed  was  held 
revocable.     There  Leach  M.  R.  said  :  "  It  is  established  » 

by  the  authorities  which  have  been  referred  to,  that,  if  a 
debtor  conveys  property  in  trust  for  the  benefit  of  his 
creditors  to  whom  the  conveyance  is  not  communicated, 
and  the  creditors  are  not,  in  any  manner,  privy  to  the 
conveyance,  the  deed  merely  operates  as  a  power  to  the 
trustees,  which  is  revocable  by  the  debtor,  and  has  the 
same  effect  as  if  the  debtor  had  delivered  money  to  an 
agent  to  pay  his  creditors,  and,  before  any  payment 
made  by  the  agent,  or  commnnication  by  him  to  the 
creditors,  had  recalled  the  money  so  delivered. "  [Lord 
Campbell  C.  J.  That  is  the  view  which  we  took  in 
Harland  v.  Sinks  (c).]  In  Acton  v.  Woodgate  (a)  the 
trustees,  who  were  creditors,  and  the  debtor  who  had 
assigned,  were  parties  to  the  second  deed,  which 
operated  in  revocation  of  the  first.  [Lord  Campbell 
C.  J.  That  is,  the  trustees  renounced,  and  consented 
to  the  revocation  by  the  debtor.]  But  it  is  essential  to 
the  argument  on  the  other  side  that  the  deed  of  assign- 
ment should  be,  not  only  unrevoked,  but  such  as  cannot 

(a)  2  Myl  £  K.  492.  (6)  5  Hart,  493.  500. 

(c)  15  Q.  B.  713. 

2  b  2 
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1855.       be  revoked.     [Lord  Campbell  C.  J.     Such  as  cantiot  be 
SiGr.ERs~  revoked  without  the  assent  of  the  assignees.]     It  must 
EvANg.       ^  absolute,  so  that  the  trustee  has  not  the  power  of 
casting    off  his    duty  to   the   creditors,  else  it  is  not 
good  against  an  execution   creditor.     [Lord  Campbell 
C.  J.     It  may  well  be  revocable,  as  far  as  his  own 
interest  is  concerned,  by  his  consent,  and  by  the  consent 
of  the  other  creditors  if  there  be  any].     There  must 
be,  not  only  bona  fides,  but  a  good  consideration :  else 
the  deed  is  voluntary  and  invalid  against  an  execution 
creditor.     The  important  point  of  time  is  that  of  the 
delivery  of  the  writ  to  the  sheriff:  if,  at  that  time,  the 
assignee  was  not  absolutely  bound  to  accept  the  assign- 
ment, it  was  then  revocable,  and  the  right  of  the  execution 
creditor  must  prevail.     Nothing  is  sufficient  to  make  a 
consideration  except  such  an  assent  by  a  creditor  as 
would  make  it  compulsory  on  him  to  adopt  the  arrange* 
ment.     [Cromptan  J.     Do  not  you  put  that  too  largely? 
Is  not  the  principle  this:  that,  as  long  as  the  assignee 
is  a  mere  mandatory  of  the  assignor,  the  assignor  may 
revoke?]     Siggers,  at  the  time  of  the  delivery  of  the 
writ,  had  not  become  more  than  a  mere   mandatory. 
[Erie  J.     It  may  happen  that  the  sheriff  seizes  for  the 
purpose  of  levying  a  sum  less   than  the  value  of  the 
goods  seized,  they  being  mortgaged  under  a  bill  of  sale 
to  secure  a  debt  also  below  their  value :  yet  there  the 
mortgagee  keeps  all.     Lord  Campbell  C.  J.    And  that, 
though  the  bill  of  sale  was  given  for  the  express  purpose 
of  defeating  the  execution].     This  is  the  case  of  an  as- 
signee, not  of  a  mortgagee :  the  mortgagee  gets  only  the 
amount  of  his  debt ;  the  assignee  gets  all  that  is  assigned. 
[Erie  J.     The  assignor  is  entitled  to  the  surplus :  but 
1  do  not  believe  that  an  execution  creditor  ever  gets 
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that  surplus.]  The  necessity  of  the  acquiescence  of  1855. 
creditors  is  thus  put  by  Sugden  C.  in  Field  v.  Lord  Siggers 
Donoughmore  (a).  "  It  is  not  absolutely  necessary  that  evanb. 
the  creditor  should  execute  the  deed;  if  he  had 
assented  to  it,  if  he  had  acquiesced  in  it,  or  acted 
under  its  provisions,  and  complied  with  its  terms,  and 
the  other  side  expressed  no  dissatisfaction,  the  settled 
law  of  the  Court  is,  that  he  is  entitled  to  its  benefits." 
[Lord  Campbell  C.  J.  That  would  be  applicable  here,  if 
Sigger8  were  not  a  creditor ;  and  that  would  agree  with 
our  view  in  Harland  v.  Sinks  (b).  But  here  we  have  a 
power  coupled  with  an  interest.]  There  must  be  a  binding 
engagement  between  the  trustee  and  the  cestui  que 
trust.  [Lord  Campbell  C.  J.  That  is  necessary  in  order 
to  make  available  the  interest  of  a  creditor  who  is  not  a 
trustee.]  Borland  v.  Binks  (J)  was  decided  much  on 
the  authority  of  Williams  v.  Everett  (c),  the  principle  of 
which  case  is  explained  by  Parke  B.,  in  Brind  v.  Hamp- 
shire (d)y  to  be  that  "  the  direction"  (to  an  agent  to  hand 
over  a  bill  of  exchange  remitted  to  the  agent)  "  remains 
countermandable  by  the  remitter  until  it  is  executed, 
either  by  the  actual  delivery  of  the  chattel  or  money  to 
the  remittee,  or  by  some  binding  engagement  entered 
into  between  the  agent  and  the  remittee,  which  gives 
the  latter  a  right  of  action  against  the  former."  The 
same  principle  was  acted  upon  in  Malcolm  v.  Scott  (e). 
[Lord  Campbell  C.  J.  There  was  no  attornment  in  those 
cases.]  Nor  was  there  any  here,  before  the  delivery  of 
the  writ.     And  Hubbard  clearly  did  not  mean  to  part 

(a)  l  Dr.  t  W.  (Iri*h)  227.  {b)  15  Q.  B.  713. 

(c)  14  Eat,  582.  (<0  1  M.  fr  W.  365.  372. 

(e)  5  Exch.  601. 
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1855.  with  his  property  till  he  obtained  the  assent  of  Siggers. 
s,G0EEg  It  is  suggested  that  the  assent  is  to  be  presumed,  because 
Evans.  ^e  ^gDroent  k  for  the  benefit  of  the  party ;  but  that  fact 
does  not  appear;  a  burthen  is  imposed  on  him.  [Lord 
Campbell  C.  J.  Of  paying  himself.]  Of  paying  himself 
a  part,  and  the  rest  proportionably  to  the  other  creditors. 
There  might  have  been  property  enough  to.  satisfy  the 
execution  creditor  and  Siggers  in  full,  but  no  more* 
[Crompton  J.  In  all  the  cases  it  is  taken  for  granted 
that  the  assent  of  any  creditor  is  enough,  without  that 
of  the  trustee:  Equity  will  find  a  trustee.].  That  shews 
that  there  must  be  an  assent  in  the  character  of  creditor ; 
here  there  was  no  such  assent  before  the  delivery  of  the 
writ.'  [Erie  J.  "Assent"  is  an  ambiguous  word:  it 
may  mean  an  external  act  or  a  resolution  of  the  mind.] 
There  must  be  an  act  of  assent ;  something  on  which  a 
Court  of  equity  can  lay  hold,  to  compel  the  assignee  to 
act.  That  may  perhaps  in  some  cases  be  supplied  by  a 
lapse  of  time,  coupled  with  other  circumstances :  here 
there  is  no  lapse  of  time  sufficient  to  raise  the  implica- 
tion :  nothing  to  shew  that  the  creditor  abstained  from 
enforcing  other  remedies,  which  is  what  Leach  M.  R.  (a) 
and  Wigram  V.  C.  (b)  suggest  It  is  contended  that 
the  notification  of  the  assent  would  relate  back  to 
the  time  of  the  assignment :  but  it  relates  back  only  to 
the  time  of  assent ;  Adams  v.  Lindsell  (c).  There  can 
be  no  relation  such  as  to  prejudice  interests  which  have 
existed  in  the  meantime.  [Erie  J.  referred  to  Owen  v. 
Body  (d).] 

Cur.  adv.  vult. 

(a)  2  M.  fr  K.  495.  (6)  5  Hare,  500. 

(c)  1  B.  fr  Aid.  681.  (d)  bA.bE.  28. 
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Lord   Campbell  C.   J.,  in  this  Term  {May  26th),       1855. 
delivered  the  judgment  of  the  Court.  Siggebs  ~~ 

This  was  an  issue  in  an  interpleader  case,  between       £F]["Hi. 
the  plaintiff,  claiming  under  a  deed  of  assignment  of  the 
goods  of  one  Hubbard  in  trust  for  himself  and  the  other 
creditors  of  Hubbard,  and  the  defendant,  the  execution 
creditor  in  an  action  against  Hubbard  (a). 

It  appeared,  at  the  trial,  that  &c.  (his  Lordship  here 
stated  the  facts  as  ante,  p.  368).  And,  a  verdict  having 
passed  by  the  direction  of  the  Judge  for  the  plaintiff,  a 
rule  was  obtained  to  enter  a  nonsuit  (6)  pursuant  to 
leave  reserved  at  the  trial. 

The  point  to  be  decided  being,  Whether  the  title 
to  the  goods  had  passed  to  the  plaintiff  under  the 
deed  before  the  delivery  of  the  writ  to  the  sheriff,  two 
questions  arose,  which  it  is  important  to  keep  distinct : 
First,  whether,  under  the  circumstances,  the  deed  re- 
mained a  voluntary  conveyance,  revocable  by  the 
assignor  without  any  trust  having  been  created,  accord- 
ing to  the  doctrine  in  Garrard  v.  Lord  Lauderdale  (c) 
and  Acton  v.  Woodgate  (d)>  recognised  as  law  in  Smith 
v.  Keating  (e)  and  Harland  v.  Sinks  (g) ;  and,  secondly, 
supposing  the  deed  not  voluntary  as  being  revocable  with- 
in those  decisions,  whether  the  title  vested  in  the 
assignee  under  the  deed  before  any  actual  assent 
expressed  by  him  to  take  the  goods  and  accept  the 
duty  of  the  trust 

On  the  first  question,   the  doctrine  by  which   it  is 


(a)  Hubbard,  it  will  have  been  seen,  was  the  plaintiff  in  the  original 
action ;  and  the  present  dofendant  was  defendant  there. 
(6)  It  appears  that  the  rule  was  to  enter  a  verdict  for  the  defendant, 
(e)  3  Sim.  1.  (d)  2  My  I.  fr  K.  492. 

(e)  6  Com.  B.  136.  (<7>  15  Q.  B.  713. 


V. 

Evans. 
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1855.  sought  to  avoid  the  deed  is,  that,  where  a  man  makes  a 
Siggers  conveyance  of  his  property  to  trustees  in  favour  .of  his 
creditors  of  his  own  accord  without  a  previous  bar- 
gain and  without  communication  to  them,  the  deed  is 
revocable  and  void  as  against  creditors,  as  a  voluntary 
conveyance;  and,  therefore,  although  the  trustees  may 
assent  to  it,  yet  it  has  no  operation  to  pass  the  property 
as  against  an  execution  until  a  trust  has  been  created 
in  favour  of  the  creditors  under  the  deed.  The  Courts 
of  equity  have  held,  and  Courts  of  law  appear  to  have 
followed  their  holding,  that  the  trustees  in  such  cases 
are  mere  mandatories,  in  whose  hands  property  has  been 
placed  for  the  purpose  of  distribution  amongst  the 
particular  persons  named  in  the  deed.  And  the  well 
known  principle  has  been  adopted,  that  a  party  placing 
money  in  the  hands  of  a  third  person  for  distribution 
amongst  creditors  or  others  has  a  right  to  countermand 
and  revoke  the  destination  of  the  funds,  as  being  merely 
in  the  hands  of  his  agent  or  mandatory,  until  some  right 
has  been  created  in  the  parties  who  were  to  benefit 
bv  the  distribution. 

The  authorities  will  be  found  clear  and  decisive  as 
to  the  principles  on  which  the  rule  is  supposed  to  be 
founded,  and  as  to  the  deed  ceasing  to  be  voluntary  and 
revocable  within  the  rule  when  the  trust  is  created :  but 
some  difference  of  opinion  appears  to  have  existed  as 
to  whether  an  actual  expression  of  assent  to  the  deed  on 
the  part  of  some  one  or  more  of  the  creditors  is  or  is 
not  necessary. 

The  argument  on  the  part  of  the  defendant  rested  on  the 
proposition  that  the  deed  remains  revocable  and  volun- 
tary until  an  actual  assent  to  the  deed  on  the  part  of  some 
one  or  more  of  the  creditors  is  given :  and  it  was  con- 


XVIIL   VICTORIA.  377 

tended  that  an  implied  assent  would  not  be  sufficient  1855. 
The  authority  relied  upon  for  this  position  is  the  opinion  g,GGER8 
said  to  have  been  expressed  by  Vice  Chancellor  ShadtceU  Ev*"N8 
in  Garrard  v.  Lord  Lauderdale  (a),  that  a  communica- 
tion would  not  be  sufficient  without  an  assent  This, 
however,  was  a  mere  dictum  of  that  learned  Judge,  and 
was  not  necessary  for  the  decision  of  the  case:  and  it  will 
be  found  that  Sir  John  Leach,  when  Master  of  the  Rolls, 
in  Acton  v.  Woodgate  (J),  and  Vice  Chancellor  Sir  James 
Wigram,  in  the  late  case  of  Kirtcan  v.  Daniel  (c),  appear 
to  have  entertained  a  contrary  opinion.  WiglUman  J., 
in  the  last  case  on  this  subject,  Harland  v.  Binks  (</), 
founded  his  judgment  on  its  not  being  necessary  that 
the  creditor  in  such  case  should  have  irrevocably  bound 
himself  to  come  in  under  the  deed,  and  appears  to  have 
thought,  in  conformity  with  what  was  thrown  out  by 
Sir  John  Leach  and  Sir  James  Wigram,  that  a  com- 
munication of  the  trust,  by  reason  of  which  the  creditor 
may  not  have  pursued  his  remedy,  or  his  position  may 
have  been  altered,  was  sufficient  to  make  the  deed  no 
longer  revocable.  On  these  authorities,  we  should  have 
entertained  great  doubt  whether  the  deed  might  not  be 
considered  as  free  from  the  objection  of  its  being  re- 
vocable and  void  against  creditors,  under  Lord  JEldon's 
rule,  even  if  the  present  had  been  the  case  of  a 
creditor  to  whom  the  trustee  under  the  deed  had  given 
notice.  But  we  do  not  consider  it  necessary,  for  the 
purpose  of  the  present  case,  to  decide  whether  there 
must  be  an  actual  assent,  or  whether  the  communica- 
tion to  the  f  reditor  is  not  sufficient,  inasmuch  as  we 
think  that  the  doctrine  of  the  deed  being  considered  a 

(a)  3  Sim.  1.  ,         (6)  2  Myl.  fr  K.  492. 

(o)  5  Hare,  500.  (rf)  15  Q.  B.  721. 


Evans. 
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1855.  mere  power  in  the  hands  of  a  mandatory  or  agent, 
gfGaEM  revocable  until  the  deed  is  communicated  by  the  agent 
or  assented  to  by  the  creditor,  does  not  apply  to  a 
case  where  the  deed  is  made  to  one  who  has  a  beneficial 
interest  under  it.  Such  a  person  cannot  be  considered 
as  a  mere  mandatory  within  the  rule  as  to  revocation  as 
laid  down  by  I-ord  Eldon  in  Wallwyn  v.  Coutts  (a),  and 
referred  to  by  Sir  L.  Shadwell  in  Garrard  v.  Lord 
Lauderdale  (b)  as  the  foundation  of  his  decision.  That 
rule  is  that,  where  a  person  does,  without  the  privity 
of  any  one,  without  receiving  consideration,  and  with- 
out notice  to  any  creditor,  himself  make  a  disposition,  as 
between  himself  and  trustees,  for  the  payment  of  his 
debts,  he  is  merely  directing  the  mode  in  which  his  own 
property  shall  be  applied  for  his  own  benefit,  and  that 
the  general  creditors,  or  the  creditors  named  in  the 
schedule,  are  merely  persons  named  there  for  the 
purpose  of  shewing  how  the  trust  property  under  the 
voluntary  deed  shall  be  applied  for  the  benefit  of  the 
volunteers  (c).  Sir  John  Leach  speaks  of  the  rule  as 
shewing  that,  where  the  conveyance  is  not  communi- 
cated to  the  creditors,  and  they  are  not  in  any  way 
privy  to  the  conveyance,  it  has  merely  the  same  effect 
as  if  the  debtor  had  delivered  money  to  an  agent  to  pay 
his  creditors,  in  which  case  he  might,  before  payment  or 
communication  by  the  agent  to  the  creditors,  have  re- 
called the  money  so  delivered.  And  the  Judges  of  this 
Court,  in  Harland  v.  Sinks  (rf),  treat  the  rule  as  depend- 
ing on  the  principle  of  the  right  of  the  assignor  to  revoke 
whilst  the  money  is  in  the  hands  of  an  ag§nt,  according 

(a)  3  Afer.  707 ;  3  Sim,  7.  (6)  3  Sim.  1. 

(e)  See  judgment  in  Garrard  v.  Lord  Lauderdale,  3  Sim.  12. 
(J)  15  Q.  B.  713. 
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to  the  case  of  Williams  v.  Everett  (a)  and  other  cases  of       1855. 
the  same  description.     It  is  too  late  now  to  consider  how       Siggem 
far  the  principle  of  the  right  to  revoke  the  authority  of      Evans. 
an  agent  was  properly  applicable  at  law  to  a  case  where 
a  legal  interest  was  intended  to  pass  under  the  deed. 
In  equity,  where  the  real  intention  of  the  transaction  is 
looked  at,  it  has  long  been  established  that,  the  object 
being  that  the  party  shall  distribute  as  agent,  the  prin- 
cipal may  revoke  till  the  agent  has  bound  himself  to 
the  creditor:    and    Courts  of  law   have  followed  the 
decisions  of  the  Courts  of  equity  in  this  respect. 

We  do  not  think,  however,  that  we  ought  to  extend 
this  principle  by  applying  it  to  a  case  where  the  party 
taking  the  legal  interest  under  the  deed  had  also  a 
beneficial  interest.  In  such  a  case,  it  seems  impossible 
to  treat  him  as  a  mere  mandatory.  No  assent  of  any 
third  party  as  creditor  to  come  in  under  the  deed  can 
be  necessary  to  perfect  his  title ;  and  he  seems  to  have 
a  right  to  claim  directly  under  the  deed  as  a  party  taking 
a  legal  and  equitable  interest,  and  not  as  a  mere  man- 
datory who  must  obey  the  directions  and  is  subject  to 
the  revocation  of  the  orders  of  his  principal.  It  was 
said,  indeed,  that  in  Acton  v.  Woodgate  (b)  the  trustees 
were  creditors :  but  in  that  case  they  did  not  choose  to 
claim  under  the  first  deed ;  and  they  may  be  considered 
as  renouncing  any  title  under  it,  which  they  had  a  clear 
right  to  do.  And  the  creditors  who  were  held  not  to 
be  necessary  parties  had  refused  to  come  in  under  that 
deed.  The  point  as  to  the  trustees  being  creditors  was 
not  taken  in  that  case ;  and  there  was  enough  to  decide 
the  case  in  favour  of  the  trustees  claiming  under  the 

(«)  14  Eatt,  582.  (6)  2  Myl  fr  K.  493. 
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1855.        second  deed,  without  reference  to  the  question  we  are 
S.GOEEs      now  considering. 

Evans.  ^e  *"*  t*lftt  We  cannot  ^old  *at  l^s  ^e€^»  which 

is  made  to  a  creditor  as  trustee  for  himself  and  others, 
could  be  revoked  by  the  assignor  after  it  was  communi- 
cated to  the  assignee,  or  that  it  was  a  void  deed  within 
the  rule  referred  to. 

It  remains  to  consider,  whether,  without  reference  to 
the  point  above  disposed  of,  the  deed  required  the 
assent  of  the  trustees  before  the  delivery  of  the  writ  to 
the  sheriff,  to  give  it  effect  as  against  the  execution  of 
the  defendant. 

It  was  admitted  that  the  general  rule  of  law  is  that 
the  assent  of  a  party  to  a  deed  conveying  property  to 
him  is  to  be  presumed:  but  it  was  said  that  deeds  con- 
veying property  upon  "onerous  trusts"  do  not  operate 
to  pass  the  property  without  some  act  of  assent. 

We  do  not  agree  to  this  distinction.  There  is  no 
doubt  that  a  grant  of  goods,  like  any  other  common 
law  conveyance  operating  by  grant,  passes  the  property 
without  assent.  In  Butler  and  Baker's  Case  (a)  it  is 
said :  "  The  same  law  of  a  gift  of  goods  and  chattels,  if 
the  deed  be  delivered  to  the  use  of  the  donee,  the  goods 
and  chattels  are  in  the  donee  presently,  before  notice  or 
agreement;  but  the  donee  may  make  refusal  in  pais, 
and  by  that  the  property  and  interest  will  be  devested." 
The  question,  as  to  whether  property  passed  by  a 
surrender  subject  to  be  devested,  or  whether  it  did 
not  pass  until  assent,  was  discussed  and  settled  in  the 
important  case  of  Thompson  v.  Leach  (b).  In  that  case 
three  Judges,  against  the  opinion  of  Ventris  J.,  held  that 

(a)  3  Bep.  25  a.  26  b.  (b)  2  Vent.  198. 
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the  estate  did   not  pass  by   a  surrender  without  the         1855. 
assent  of  the   surrenderee.     The  case    seems  to  have      Siggers 
proceeded   upon  a  supposed  distinction  between  con-      Evans. 
veyances  by  way  of  surrender  and   deeds    operating 
merely  by  way  of  grant :  and  the  general  rule,  as  to 
common  law  conveyances  operating  by  way  of  grant, 
does   not  seem  to    have  been  disputed.     The    House 
of  Lords,  however,  on  a  writ  of  error,   reversed   the 
judgment,  and  gave  judgment  according  to  the  opinion 
of  Ventris  J.,  holding  that  the  estate  did  pass.     That 
was  a  very  strong  case ;  for  the  effect  of  the  surrender 
was  to  bar  a  contingent  remainder,  which  would  other- 
wise have  become  vested  by  the  birth  of  the  son  which 
happened  before  the  assent  of  the  surrenderee. 

Of  this  general  proposition,  then,  there  can  be  no 
doubt.  And  it  seems  to  have  been  adopted  as  a  rule 
of  law,  from  the  earliest  times,  for  the  purposes  of  con- 
venience, that,  as  generally  grants  are  for  the  benefit  of 
the  grantee,  he  may  come  in  at  any  time  and  say  "  I 
claim  by  the  deed,"  if  he  has  done  nothing  to  shew  a 
dissent ;  but  that  he  has  the  full  power,  if  he  has  done 
no  act  to  assent,  to  say  that  he  declines  and  will  have 
nothing  to  do  with  the  deed  if  he  is  charged  with  any 
burthen  arising  from  it,  or  does  not  choose  to  take  under 
it.  Then,  is  there  any  distinction  in  the  case  of  what  is 
called  an  "  onerous  trust  ?"  No  authorities  to  make  out 
any  such  general  proposition  were  cited  before  us.  In 
the  case  of  bankruptcy,  it  has  been  held  ( Copeland  v. 
Stephens  (a)  ),  from  the  peculiar  nature  of  the  power  of 
the  commissioners  and  of  the  interest  of  the  assignees, 
that  they  do  not  take  a  lease  so  as  to  discharge  the 

(a)   I  B.  $•  Aid.  593. 
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1855.  bankrupt  before  their  assent:  but  this  was  expressly 
sIogers  Put  by  fcke  Court  upon  the  peculiar  and  exceptional 
Evans  nature  of  the  case  of  bankruptcy.  See  also  what  is  said 
by  Abbott  C.  J.,  in  the  case  of  Williams  v.  Bosanquet  (a), 
as  to  the  judgment  in  Copeland  v.  Stephens  (b)  not  being 
intended  to  affect  a  case  like  Williams  v.  Bosanquet  (a), 
as  indeed  Lord  Ellenborough  had  expressly  said  in  his 
judgment  in  Copeland  v.  Stephens  (&).  The  present 
case  is  also  clearly  distinguishable  from  the  cases  in 
equity,  as  to  the  acceptance  of  trusts  by  trustees  who 
have  a  right  to  say  that  they  have  done  no  act  to  accept 
the  trust 

On  the  other  hand,  there  are  authorities  bearing 
directly  on  the  point  that,  in  the  case  of  what  were 
clearly  "  onerous  trusts,"  the  estate  would  pass  subject 
to  the  trustee  choosing  afterwards  to  disclaim.  In 
Smith  v.  Wheeler  (c),  relied  on  and  stated  at  length  by 
Bayley  J.  in  delivering  the  opinion  of  this  Court  in 
Small  v.  Marxoood  (<?),  a  man  had  made  an  assignment 
by  deed  of  a  beneficial  interest  in  a  rectory  to  two  trus- 
tees, upon  trust  for  himself  for  life,  and,  after  his  decease, 
for  the  payment  of  debts,  and  for  raising  other  sums  on 
other  trusts.  The  trustees  had  no  notice  of  the  assign- 
ment until  after  his  death,  when  one  assented  and  the 
other  disclaimed.  It  appeared  that  the  assignor  had 
committed  treason,  and  been  attainted  eleven  years 
before  his  death.  The  question  was,  whether  anything 
more  than  the  trust  for  his  own  life  was  forfeited.  And 
this  depended  on  whether  any  estate  passed  by  the  deed 
without  the  assent,  the  title  of  the  Crown  having  inter- 
vened between  the  execution  of  the  deed  and  the  assent : 

(a)  1  B.  $•  B.  238.  249.  (6)  1  B.  $-  Aid.  593. 

(c)  1  Vent.  128.  (d)  9  B.  &  C.  300.  306. 
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and  it  was  held  that  the  title  of  the  Crown  was  barred  1855. 
by  the  deed  without  any  assent.  In  Townson  v.  Tichell(a)9  SlGGER5 
which  was  the  case  of  a  devise  (where  the  same  general  Evans. 
principle  of  the  prim&  facie  vesting  subject  to  a  subse- 
quent disclaimer  prevails),  as  also  in  Doe  dem.  Smyth  v. 
Smyth  (A),  there  was  considerable  discussion  as  to  the 
nature  of  the  disclaimer  necessary  to  devest  the  estate. 
And  the  question  of  "onerous  trusts"  was  brought  before 
the  Court.  And  the  Court  gave,  as  one  of  the  reasons 
for  holding  a  disclaimer  in  pais  necessary,  that,  where 
the  trusts  are  onerous,  it  might  be  very  hard  if  a  dis- 
claimer on  record  or  by  deed  were  necessary,  clearly 
recognising  the  rule  that  some  disclaimer  or  dissent  was 
necessary  to  prevent  the  usual  rule  applying.  Almost 
every  conveyance,  in  truth,  entails  some  charge  or  obli- 
gation which  might  be  onerous  in  the  way  of  covenant 
or  liability ;  and  we  think  it  much  safer  that  one  general 
rule  should  prevail,  than  that  the  Courts  should  be  asked 
in  each  particular  instance  if  the  deed  may  not  be  con- 
sidered onerous,  and  that  doubts  should  be  raised  as  to 
the  particular  moment  at  which  the  deed  operates  by  the 
assent  of  the  grantee. 

In  the  present  case,  the  deed  not  appearing  to  us  to 
have  been  revocable  by  Hubbard,  the  assignor,  when  the 
writ  was  delivered  to  the  sheriff,  and  the  plaintiff  appear- 
ing to  us  to  have  a  right  to  claim  the  property  as  having 
passed  to  him  at  once  by  the  deed,  we  think  that  the 
plaintiff  is  entitled  to  our  judgment,  and  that  the  rule  to 
enter  a  nonsuit  must  be  discharged. 

Rule  discharged. 

(a)  3  B.  fr  Aid.  31.  (6)  6  B.f  C.  112. 
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Tuesday, 
June  12th. 


Simeon  Warburg  against  William  Owen 
Tucker. 


Defendant, 
being  indebted 
to  plaintiff, 
assigned  to 
him,  as  secu- 
rity, an  in- 
surance on 
defendant's 
life,  and  an 
insurance  on 
the  life  of 
defendant's 
wife,  and 
covenanted 


rpHE  declaration  stated  that,  on  29th  May  1854,  by  a 
deed  made  between  defendant  of  the  one  part  and 
plaintiff  of  the  other  part,  after  reciting  that  defendant 
was  entitled  to  a  policy  of  assurance  on  his  own  life  in 
The  West  of  England  Life  Assurance  Office,  bearing  date 
7th  March  1849,  for  the  sum  of  1000£,  and  under  the 
annual  premium  of  46£  Os.  I0d.,  and  also  to  another 
policy  of  assurance  on  his  own  life  in  the  same  office, 

(1)  to  pay  the 

premiums,  (2)  bearing  date  6th  March  1850,  for  the  sum  of  500/.,  and 

not  pay  them,  under  the  annual  premium  of  232.  16a.  3d.,  and  also  to 

pay^henTand  a  policy  of  assurance  on  the  life  of  Matilda  Elizabeth 

woul^repay  Tucker  his  wife,  in  the  same  office,  bearing  date  5th 

^  wSntiff  jAVr^  1854»  for  the  SUm  °f  1000i»  and  under  the  annual 

sued  defendant  premium  of  50/.    19*.   2rf. ;   and  that  defendant  was 

on  this  cove-       * 

nant, assigning,  indebted  to  plaintiff  in  the  sum  of  2450/.  for  moneys 

as  breaches  of 

covenant, (l)  advanced,  and  arrears  of  interest  thereon  to  that  day: 

had  not  paid  He,  defendant,  did  thereby  assign   unto  plaintiff,  his 

andP(?)mthatS'  executors,  administrators  and  assigns,  all  those  the  said 

notCpa\dDtohad  t^iree  policies  of  assurance  respectively   thereinbefore 

plaintiff  pre-  particularly  mentioned,  and  the  full  benefit  and  advan- 

mmms  paid         r  j 

by  plaintiff  in     tage  of  the  s*id  policies  respectively,  and  the  said  several 

defendant's 

default.   De-    sums,  1000/.,   50021,  and   1000/.,   thereby  respectively 

fendant,  to 

the  whole 

declaration,  pleaded  his  bankruptcy  and  certificate,  averring  that  they  had  occurred  after  the 

execution  of  the  deed,  but  not  that  they  had  occurred  after  the  breaches  had  taken  place. 

Held,  on  demurrer  to  the  plea :  that  the  plea  gave  no  answer  to  the  declaration,  neither 
of  the  plaintiff's  claims  being  a  debt  payable  upon  a  contingency,  within  sect.  177  of  The 
Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Viet.  c.  106.),  nor  a  liability  to  pay  money 
upon  a  contingency,  within  sect.  178. 
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assured,  and  all  other  moneys  (if  any)  to  become  pay-  1855. 
able  by  virtue  of  the  said  policies,  or  any  of  them,  and  wabbubg 
all  the  right,  title,  interest,  property,  claim  and  demand  xucieb. 
whatsoever,  both  at  law  and  in  equity,  of  defendant  to, 
in,  upon  or  out  of  the  same  premises,  and  each  of  them, 
to  have,  hold,  receive  and  take  the  said  policies  and 
moneys,  and  all  other  the  premises  thereby  assigned  or 
expressed  so  to  be,  unto  the  plaintiff,  his  executors, 
administrators  and  assigns,  subject,  nevertheless,  to  the 
proviso  for  redemption  thereinafter  mentioned,  whereby 
it  was  provided  and  agreed  that,  if  defendant,  his  execu- 
tors, administrators  or  assigns,  should  pay  or  cause  to  be 
paid  to  plaintiff,  his  executors,  administrators  or  assigns, 
the  said  principal  sum  of  2450/1  on  29th  August  then 
next,  with  interest  for  the  same  in  the  meantime,  as 
therein  mentioned,  according  to  the  covenant  for  pay- 
ment thereof  thereinbefore  contained,  then  and  there- 
upon or  at  any  time  thereafter,  plaintiff,  his  executors, 
administrators  or  assigns  should  and  would,  upon  the 
request  and  at  the  expence  of  defendant,  his  executors, 
administrators  or  assigns,  reassign  the  said  several  poli- 
cies and  premises  thereinbefore  assigned  or  expressed  so 
to  be,  unto  defendant,  his  executors,  administrators  or 
assigns,  as  he  or  they  should  direct,  free  from  incum- 
brances by  plaintiff,  his  executors,  administrators  or 
assigns,  made  or  committed  And  defendant  did  there- 
by, for  himself,  his  heirs,  executors  and  administrators, 
covenant  with  the  plaintiff,  his  executors,  administrators 
and  assigns,  that  he,  the  defendant,  his  heirs,  executors 
and  administrators,  should  thenceforth  duly  and  punc- 
tually pay,  or  cause  to  be  paid,  the  annual  premiums 
and  other  sum  or  sums  of  money  (if  any)  which  should 
from  time  to  time  become  payable  for  keeping  on  foot 
vol.  v.  2  c  e.  &  B. 
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1855.  the  aforesaid  policies  thereinbefore  assigned  or  expressed 
Warburg  so  to  be:  and  it  was  thereby  declared  that,  in  case 
Tucker  defendant,  his  heirs,  executors  or  administrators,  should 
neglect  to  make  such  payments  as  aforesaid,  it  should 
be  lawful  for  plaintiff,  his  executors,  administrators  or 
assigns,  to  pay  or  advance  all  premiums  or  other  sums  of 
money  which  might  become  payable  for  keeping  on  foot 
the  said  policies  of  assurance  respectively,  or  for  effect- 
ing or  keeping  on  foot  any  new  policy  or  policies  in 
lieu  thereof.  And  that  defendant,  his  executors,  admi- 
nistrators or  assigns,  would  on  demand  pay  to  plaintiff, 
his  executors,  administrators  or  assigns,  all  moneys  (if 
any)  so  paid  or  advanced  by  him  as  last  aforesaid,  with 
interest  thereon,  at  the  rate  of  4t  per  centum  per  annum, 
from  the  time  or  respective  times  of  the  same  having 
been  expended*  And,  although  all  conditions  precedent 
and  necessary  matters  and  things  on  the  part  of  plaintiff 
have  been  done,  performed  and  happened,  so  as  to 
entitle  him  to  have  the  annual  premiums  hereinafter 
mentioned  paid  by  defendant  and  repaid  to  plaintiff  by 
defendant,  yet  defendant  did  not  pay  or  cause  to  be  paid 
divers  annual  premiums  which,  after  making  the  said 
deed,  became  payable  for  keeping  the  said  policies  on 
foot,  and  neglected  so  to  do:  and,  although,  after 
defendant  had  so  neglected,  plaintiff  duly  paid  and 
advanced  the  said  premiums,  whereof  defendant  after- 
wards had  notice,  and  plaintiff  duly  demanded  payment 
of  the  moneys  so  advanced,  yet  defendaut  did  not  pay 
the  same  or  any  interest  thereon. 

Plea,  that  at  the  time  of  the  making  of  the  deed,  and 
thence  and  until  and  at  the  filing  of  the  petition  after 
mentioned,  defendant  was  a  trader  liable  to  be  made  a 
bankrupt,   and  carried    on   business,  for  six  calendar 
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months  next  immediately   preceding  the  filing  of  the        1855. 
petition,  within  the  jurisdiction  of  the  Court  of  Bank-     Wabbitrg 
ruptcy  for  the  district.    That,  after  making  the  deed,  he      tweem. 
filed  a  declaration  of  insolvency,  and,  within  two  months 
of  that,  petitioned  for  adjudication  in  bankruptcy  in  the 
said  Court.     The  plea  then  shewed  the  proper  proceed- 
ings in  bankruptcy,  that  defendant  was  adjudged  bank- 
rupt, surrendered,  &c. ;  and  that,  before  the  commence- 
ment of  this  suit,  the  commissioner  of  the  Court  allowed 
the  certificate  of  conformity  and  for  discharge,  which 
defendant  thereupon  then  obtained,  and  which  thence 
hitherto  had  been  in  full  force. 

Demurrer.     Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Term  (a). 

Atherton,  for  the  plaintiff.  The  claim  was  not  prove- 
able  under  the  bankruptcy.  The  question  arises  upon 
sect  178  of  The  Bankrupt  Law  Consolidation  Act,  1849 
(12  &  13  Vict  c.  106.);  for  the  case  is  not  that  of  "any 
debt  payable  upon  a  contingency"  within  sect.  177: 
that  was  decided  in  Toppin  v.  Field  (fl),  upon  sect.  56 
of  stat.  6  G.  4.  c.  16.,  which  corresponds  with  sect.  177 
of  8tat  12  &  13  Vict  c.  106.  In  that  case  there  was 
an  assignment  of  a  policy  of  life  assurance  by  the  bank- 
rupt, and  a  covenant  by  him  to  pay  the  premiums,  with 
power  to  the  assignee  to  pay  them  if  the  bankrupt  did 
not,  and  a  covenant  by  the  bankrupt,  in  that  event,  to 
repay  the  assignee.  The  words  of  sect  178  are  "a 
liability  to  pay  money  upon  a  contingency  which  shall 
not  have  happened,  and  the  demand  in  respect  thereof 

(a)  June  1st  Before  Lord  Campbdl  C.  J.,  Coleridge,  Brk  and  Qwmp- 
ton  Js. 

(6)  4  Q.  B.  386. 

2   C   2 
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1855.  shall  not  have  been  ascertained  before  the  filing  of  such 
Warburg  petition :"  and  the  party  with  whom  the  liability  has 
Tucker.  *)een  contracted  is  to  "be  admitted  to  claim  for  such 
sum  as  the  Court  shall  think  fit;"  "and  after  the  con- 
tingency shall  have  happened,  and  the  demand  in 
respect  of  such  liability  shall  have  been  ascertained,  he 
shall  be  admitted  to  prove  such  demand,  and  receive 
dividends  with  the  other  creditors,  and,  so  far  as  practi- 
cable, as  if  the  contingency  had  happened  and  the 
demand  had  been  ascertained  before  the  filing  of  such 
petition,"  not  disturbing  former  dividends  &c.  Now  it 
is  to  be  observed  that  it  might  have  been  enough  for 
the  Court,  in  Toppin  v.  Field  (a),  to  have  decided  the 
case  upon  the  principle  that  there  was  not  a  contingent 
debt  at  all :  but  they  go  on  to  shew  that  the  claim  is 
for  unliquidated  damages.  That  being  so,  the  only 
question  is  whether  unliquidated  damages  are  within 
sect.  178  of  stat  12  &  13  Vict.c.  106.  Such  damages 
cannot  come  within  the  words  "liability  to  pay  money 
upon  a  contingency."  The  plea  being  here  pleaded  to 
the  whole  declaration,  the  plaintiff  must  recover  if  there 
be  any  breach  which  it  fails  to  answer.  The  first  breach 
is  by  the  defendant  not  paying  the  premiums.  He  was 
not  liable  to  pay  them ;  only,  if  he  did  not,  the  policy 
would  be  lost.  How  can  the  value  of  such  an  event  to 
the  assignee  of  the  policy  be  calculated  ?  The  policy  is 
assigned  only  as  a  pledge  for  payment  for  a  debt:  it 
does  not  represent  the  value  of  the  debt.  The  liability, 
if  there  be  one,  to  pay  the  money  is  contracted,  not 
with  the  assignee  of  the  policy,  but  with  the  assurance 
office.     If  the  assignor  paid  the  assignee  his  debt,  it 

(a)  4  Q.  B.  386. 


XVIII.    VICTORIA.  389 

would  be  immaterial  to  the  assignee  whether  the  policy  \S55. 
were  kept  alive  or  not :  but  the  contingency  of  the  pay-  "y^^iJi^"" 
ment  or  nonpayment  of  the  debt  is  not  the  sort  of  Mucker. 
contingency  contemplated  in  sect,  178.  As  to  the 
latter  breach:  the  contingency  contemplated  by  sect.  178 
is  the  happening  of  some  single  event  upon  which  the 
liability  accrues,  once  for  all :  but  here  there  would  be 
periodical  contingencies,  because  it  is  only  upon  the 
payment  of  the  premiums  by  the  plaintiff  that  the 
liability  would  arise  at  all,  and  then  it  would  arise  toties 
quoties.  By  the  proviso  at  the  end  of  sect  178,  unless 
the  claim  be  converted  into  a  proof  within  six  months 
of  the  filing  of  the  petition,  the  claim  may  be  expunged: 
and  the  certificate  discharges,  under  sect  200,  only 
"from  all  claims  and  demands  made  proveable  under 
the  bankruptcy."  Nor  is  the  view  for  which  the  plaintiff 
contends  such  as  to  destroy  the  effect  of  sect  178. 
Hankin  v.  Bennett  (a)  furnishes  an  instance  to  which 
the  provision  would  be  applicable.  The  defendant  there 
was  a  surety  who  had  entered  into  a  bond  conditioned 
to  pay  such  costs,  if  any,  as  should  be  incurred  by  the 
obligee  in  a  suit  then  pending:  after  the  defendant's 
bankruptcy,  the  suit  was  finally  determined  against  the 
obligee,  and  the  costs  were  taxed.  It  was  held  that  this 
was  not  a  contingent  debt,  under  stat  6  G.  4.  c.  16. 
s.  56.;  but  the  Court,  adverting  to  stat.  12  &  13  Vict, 
c.  106.  *.  178.,  considered  it  a  contingent  liability.  In 
In  re  WtUis  (b)  a  liability  arising  in  respect  of  a  gua- 
rantee for  payment  of  a  debt,  the  default  not  occurring 
till  after  the  guarantor's  bankruptcy,  was  held  to  be 
proveable  under  sect  56  of  stat  6  G.  4.  c.  16. ;  and  the 

{a)  8  Exch.  107.  (»)  4  Exch.  630. 
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1855.  Court  referred  to  Ex  parte  Myers  (a>  Those  appear  to 
Warburg  b*  the  extreme  cases  in  which  the  two  provisions  are 
Tucker,  applicable.  But  the  case  here  is  as  if  the  defendant 
had  covenanted  that  he  would  repair  a  house  which  he 
had  mortgaged.  That  case  was  put  in  Toppin  v. 
Field  (b)  in  answer  to  an  argument  that,  as  the  original 
debt  was  proveable,  the  liabilities  accruing  on  the 
assignment  of  the  policy  and  the  covenants,  being  in 
the  nature  of  accessories  to  the  debt,  might  also  be 
proved:  and  the  Court  gives  a  similar  illustration.  In 
that  case  Atwood  v.  Partridge  (c)  and  Thompson  v. 
Thompson  (d)  were  relied  upon.  In  Atwood  v.  Part- 
ridge (c)  the  bankrupt  had  covenanted  for  payment  of 
the  premiums  upon  a  policy  made  to  secure  a  debt  from 
A.  to  B.;  in  Thompson  v.  Thompson  (d)  the  bankrupt 
had  covenanted  to  pay  the  instalments  of  an  annuity  in 
case  of  the  default  of  the  grantor:  in  each  case  it  was 
held  that  the  certificate  was  no  bar.  [Lord  Campbell 
C.  J.  We  followed  Thompson  v.  Thompson  {d)  unani- 
mously in  Amott  v.  Holden  (e)9  though  we  were  not 
unanimous  as  to  its  applicability  to  the  facts  of  the 
latter  case.]  In  South  Staffordshire  Railway  Company 
v.  Burnside  (g)  it  was  attempted,  but  unsuccessfully,  to 
treat  a  liability  to  pay  such  calls  as  the  Company  should 
make  a  case  within  sect.  56  of  stat  6  G.  4.  c.  16. 

WUles,  contra.  No  previous  decision  is  applicable  to 
the  present  case:  the  Legislature  clearly  intended,  by 
the  introduction  of  sect  178,  to  enlarge  the  privilege  of 

(a)  Mont.  £  BL  229.  (6)  4  Q.  B.  386. 

(c)  4  Bing.  209. 

(d)  2  New  Ca.  168.    See  Thomptm  r.  Whatley,  16  Q.  B.  189. 

(e)  18  Q.  B.  593.  (g)  5  Exch.  129. 
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the  bankrupt,  and  to  make  him,  in  all  respects,  a  new  1855. 
man  upon  his  obtaining  a  certificate  of  conformity.  The  Warburg 
object  was  to  remove  the  difficulties  which  had  arisen  on  tuceee. 
the  previous  enactments.  The  main  ground  of  decision 
in  Toppin  v.  Field  (a)  was  that  there  was  no  debt,  con- 
tingent or  other:  the  words  "the  person  with  whom 
such  debt  has  been  contracted,"  in  sect.  56  of  stat 
6  G.  4.  c.  16.,  were  totally  inapplicable  to  that  case: 
but  there  are  no  such  words  in  sect.  178  of  stat  12  &  13 
Fkt  c.  106.  [Coleridge  J.  The  difference  is  between 
debt  and  liability.]  That  is  a  very  important  difference, 
because  a  man  may  be  liable  to  pay  money  to  one  to 
whom  he  owes  nothing.  It  is  said  that  the  amount 
cannot  be  ascertained.  But  sect.  178  allows  the  claim 
"for  such  sum  as  the  Court  shall  think  fit."  [Lord 
Campbell  C.  J.  What  sum  should  you  think  fit  here,  if 
you  were  the  Court?]  It  might  be  calculated  from 
the  tables.  [Crompton  J.  How  soon  would  it  ripen 
into  proof?  Coleridge  J.  Do  you  assume  that,  if  the 
defendant  did  not  pay  the  premium  in  1855,  he  would 
pay  no  other?]  In  Ex  parte  Broadley  (b)  it  was  held 
not  to  be  an  objection  to  proof  in  respect  of  inctalments 
of  an  annuity  that  they  were  contingent.  This  case, 
however,  can  certainly  not  be  put  exactly  on  the  footing 
of  an  annuity ;  that  would  be  inconsistent  with  Toppin 
v.  Field  (a).  [Lord  Campbell  C.  J.  Is  this  security  to 
be  handed  over?]  Why  may  it  not  remain  in  the 
covenantee's  hands  as  security  ?  The  Legislature  seems 
not  to  have  allowed  the  difficulty  as  to  disturbing  pre- 
vious dividends  to  interfere  with  the  bankrupt's  claim 
to  be  discharged;  sect.  173,  &c.     Suppose  a  series  of 

(a)  4  Q.  B.  386.  (b)  2  Mont.  D.  &  De  G  524. 
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1855.  persons  covenanted  each  to  pay  premiums  for  successive 
Warburg  years  respectively :  that  would  manifestly  be  a  liability 
Tuckke.  °f  which  the  value  might  be  calculated ;  and  the  cove- 
nantee's relation  to  each  would  be  that  of  a  person 
with  whom  the  covenantor  had  contracted  the  liability. 
[Lord  Campbell  C.  J.  Suppose  the  original  debtor  in 
that  case  were  to  pay.]  That  raises  no  difficulty  which 
is  not  common  to  all  cases  of  sureties  liable  to  pay  in 
future.  That  the  damages  are  unliquidated,  because  it 
does  not  appear  but  that  the  original  debt  may  be  paid, 
is  no  answer;  In  re  Willis  (a).  It  is  said  that  the 
claim  may  be  expunged  if  proof  be  not  made  in  six 
months:  that  would  be  the  fault  of  the  creditor,  who 
might  call  on  the  Court  to  estimate  his  claim,  and  then 
prove.  [Crompton  J.  The  claim  is  to  be  expunged 
"either  in  whole  or  in  part:"  that  seems  rather  to 
favour  your  argument]  And  the  proof  is  to  be  made 
"so  far  as  practicable:"  that  shews  that  a  precise  cal- 
culation was  not  anticipated.  The  two  breaches  here 
differ  no  more  than  a  breach  for  non-repair  differs  from 
a  breach  for  non-repair  after  notice.  [Erie  J.  In  one 
of  these  breaches,  the  measure  of  damages  would  be 
the  value  of  the  policy ;  in  the  other,  the  money  paid. 
Lord  Campbell  C.  J.  Would  the  plaintiff  be  entitled  to 
recover  damages  for  the  forfeiture  when  he  might  have 
kept  the  policy  alive  ?]  That  would  raise  a  nice  ques- 
tion, whether  he  lost  his  right  of  recovery  by  not  doing 
what  it  was  intended  should  be  at  his  option. 

Atherton,  in  reply.     The  argument  on  the  working  of 
the  section  has  been  addressed  to  the  question  of  claim : 

(a)  4  Exeh.  530. 
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but  the  difficulty  arises  on  the  proof  which  is  to  be        1855. 
made  after  "  the  demand    in    respect  of  such  liability     Warburg 
shall  have  been  ascertained."     The  proviso  at  the  end       tucker. 
of  the  section  cannot  apply  to  a  series  of  proofs:  the 
singular,  by  sect  276,  may  include  several  matters,  but 
not  if  "there  be  something  in  the  subject  or  context 
repugnant :"  here  there  is  such  repugnancy. 

Cur.  adv.  vulL 


Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  turns  entirely  upon  the  construction  of  the 
178th  section  of  the  Bankrupt  Act,  12  &  13  Vict.  c.  106. : 
for  the  defendant's  counsel  very  properly  admitted  that, 
since  Toppin  v.*Field(a)  and  other  decisions  to  the  same 
effect,  there  is  no  other  statutable  enactment  by  which 
it  can  be  contended  that  the  plea  may  be  supported. 
Successive  Bankrupt  Acts  have  progressively  increased 
the  classes  of  demands  to  which  a  certificate  under  a 
bankruptcy  is  a  discharge ;  and  the  framer  of  the  last 
Act  seems  to  have  wished  that,  by  the  new  section  which 
he  has  introduced,  a  certificate  should  be  a  bar  to  all 
liabilities  whatsoever  arising  before  the  bankruptcy,  so 
that  the  certificate  should  enable  the  bankrupt  to  start  a 
new  man,  without  the  risk  of  any  claim  rising  up  against 
him  in  respect  of  any  contract,  obligation  or  engagement  \ 
he  had  ever  entered  into  before  his  bankruptcy,  however 
great  the  difficulty  might  be  in  enabling  those  who  had 
or  might  have  future  or  contingent  or  unliquidated 
claims  upon  him  to  come  in  under  the  bankruptcy,  and, 
proving  the  probable  value  of  their  claims  at  the  time  of 

(a)  4  Q.  B.  386. 


Tucker. 
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1855.  the  bankruptcy,  to  receive  along  with  other  creditors 
Warburg"  a  proportional  dividend.  A  considerable  progress  has 
been  made  in  extending  the  protection  of  the  certificate 
to  antecedent  demands:  but  the  object  does  not  yet 
seem  to  us  to  be  completely  effectuated;  and  we  think 
that  the  liability  in  respect  of  which  the  present  action 
was  brought  still  remains  undischarged. 

By  deed  between  these  parties,  the  defendant,  as  a 
security  for  a  debt  of  2450/.,  due  from  him  to  the 
plaintiff,  assigned  to  the  plaintiff  three  policies  of  in- 
surance, one  for  1000/.  on  the  defendant's  own  life, 
under  the  annual  premium  of  46/.  0*.  10d.,  another  on 
his  own  life  for  50021,  under  the  annual  premium  of 
23£  16*.  3d.,  and  a  third  on  the  life  of  his  wife  for 
1000/.,  under  the  annual  premium  of  50/.  19$.  2d. ;  and 
he  covenanted  punctually  to  pay  the  annual  premiums 
on  the  policies  assigned :  and  it  was  declared  that,  if  he 
should  neglect  to  make  such  payments,  it  should  be 
lawful  for  the  plaintiff  to  pay  the  premiums  which  might 
become  payable  for  keeping  on  foot  the  said  policies 
respectively,  or  for  effecting  or  keeping  on  foot  any 
other  policy  or  policies  in  lieu  thereof;  and  that  the 
defendant  would,  on  demand,  pay  to  the  plaintiff  all 
moneys  so  paid,  with  interest  The  declaration,  in  very 
general  terms,  assigns  two  breaches :  first,  that  the  de- 
fendant did  not  pay  the  premiums  on  the  policies ;  and, 
secondly,  that,  although  the  plaintiff  had  advanced  the 
premiums  to  keep  the  policies  on  foot,  the  defendant  had 
not  on  demand  repaid  him  the  amount  To  the  whole 
declaration  the  defendant  pleads  his  certificate  under  a 
fiat  in  bankruptcy,  sued  out  against  him  subsequent  to 
the  execution  of  the  deed,  without  even  alleging  that  it 
was  subsequent  to  the  breaches. 
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It  appears  to  us  quite  clear  that  the  certificate  can  be        1855. 
no  bar  as  to  the  first  breach*     The  covenant  to  pay  the      Warburg 
premiums  of  insurance  on  the  three   policies  did  not      ttckbr. 
constitute  "a  liability  to  pay  money  upon  a  contingency." 
The  covenant  is  absolute ;  and  the  machinery  provided 
for  admitting  a  claim  and  proof  under  this  section  is 
wholly  inapplicable  to  such  a  demand. 

Although  there  may  be  more  doubt  as  to  the  second 
breach,  we  likewise  think  that  on  this  likewise  the  plain- 
tiff is  entitled  to  our  judgment  We  do  not  consider 
the  objection  relied  upon  by  the  plaintiff's  counsel,  that 
the  covenant  from  which  the  demand  originates  was  to 
pay  money  to  the  insurance  offices  and  not  to  the  plaintiff 
personally,  to  be  fatal.  The  statute  speaks  of  "a  liabi- 
lity" contracted  by  a  bankrupt  "to  pay  money  upon  a 
contingency  which  shall  not  have  happened,  and  the 
demand  in  respect  thereof  shall  not  have  been  ascer- 
tained before  the  filing  of  such  petition/'  without  saying 
that  the  liability  must  be  to  pay  directly  to  a  creditor. 
Here  the  payment  ought  to  have  been  by  the  defendant 
to  the  insurance  offices,  but  for  the  benefit  of  the  plaintiff 
as  a  creditor,  that  the  security  for  his  debt  might  be 
preserved;  and,  the  plaintiff  having  himself  paid  the 
premiums,  or  having  reinsured  after  the  policies  assigned 
had  been  forfeited,  the  defendant  was  directly  to  repay 
him  the  amount  of  the  sums  so  advanced,  with  interest 
But  we  do  not  think  that  provision  is  made  by  the 
section  for  a  case  like  this,  where  there  are  to  be  succes- 
sive payments  on  successive  contingencies  during  the 
whole  of  the  lives  of  two  individuals  and  the  life  of  the 
survivor.  The  plaintiff,  in  seeking  a  remedy  under  the 
fiat,  must  first  have  made  a  claim  for  such  a  sum  as  the 
Court  should  think  fit.     It  is  difficult  to  say  on  what 
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1855.  principle  the  Court  could  proceed  in  fixing  this  sum, 
Warburg  But,  supposing  a  sum  to  be  fixed,  insuperable  difficulties 
TVcker.  present  themselves  before  the  plaintiff  could  be  en- 
titled to  receive  dividends  with  the  other  creditors. 
The  successive  contingencies  here,  on  which  the  de- 
fendant becomes  liable  in  consequence  of  the  breach  of 
the  covenant,  are  the  non-payment  by  the  defendant  of 
the  annual  payment  of  the  premium  from  year  to  year  on 
each  of  the  three  policies,  the  plaintiffs  paying  these  pre- 
miums or  reinsuring  after  the  polices  were  forfeited,  and 
the  plaintiff  making  a  demand  upon  the  defendant  for 
the  amount  of  the  money  so  advanced.  But  the  section 
seems  to  contemplate  only  the  happening  of  one  con- 
tingency whereupon  the  whole  demand  in  respect  of  the 
liability  shall  be  ascertained ;  and  thereupon  "  he  shall  be 
admitted  to  prove  such  demand,  and  receive  dividends 
with  the  other  creditors."  Suppose  that  there  had  been  a 
single  default  on  the  part  of  the  defendant  in  non- 
payment of  one  annual  premium  on  one  policy ;  it  would 
only  be  by  reason  of  this  default  that  the  plaintiff  could 
make  a  demand  and  be  entitled  to  a  dividend.  Not- 
withstanding the  defendant's  bankruptcy  and  certificate, 
he  might  pay  or  cause  to  be  paid  all  the  other  premiums 
according  to  his  covenant;  and  the  contingencies  on 
which  subsequent  payments  were  to  be  made  by  him  to 
the  plaintiff  might  never  happen.  The  section  seems 
to  contemplate  and  to  make  provision  only  for  one 
demand,  depending  upon  the  happening  of  one  con- 
tingency. The  question  here  is  whether  the  certificate 
is  a  bar  in  respect  of  payments  made  by  the  plaintiff  by 
reason  of  any  and  all  breaches  of  the  covenant  which 
had  occurred  before  the  bringing  of  this  action,  or  which 
may  occur  at  any  time  during  the  lives  of  the  defendant 
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and  his  wife  or  the  life  of  the  survivor.  Now  for  the  1855. 
happening  of  subsequent  contingencies  on  which  a  fresh  Warburg 
liability  under  the  covenant  would  attach  no  provision  tuckrr. 
appears  to  be  made ;  so  that  there  could  be  no  further 
proof;  and  for  subsequent  breaches  no  dividend  could 
be  obtained.  The  words  "so  far  as  practicable"  occur: 
but  they  are  only  applicable  to  the  receipt  of  dividends 
by  reason  of  one  contingency  having  happened.  Our 
attention  was  likewise  properly  drawn  to  the  words  in 
the  proviso,  "  that  where  any  such  claim  shall  not  have, 
either  in  whole  or  in  part,  been  converted  into  a  proof 
within  six  months"  &c,  the  claim  may  be  expunged. 
But  this  appears  to  us  to  refer  only  to  successive  proofs 
upon  the  happening  of  one  contingency  in  respect  to  one 
demand,  and  not  at  all  to  justify  successive  proofs  upon 
successive  contingencies  for  a  long  or  indefinite  period 
of  time.  Indeed  this  construction  would  be  wholly 
inconsistent  with  the  established  ptocedute  under  the 
bankrupt  laws,  whereby  the  property  of  the  bankrupt  is 
equally  distributed  among  all  his  creditors,  and  the 
duties  of  the  assignees  and  all  acting  under  the  fiat  are 
with  reasonable  dispatch  to  be  brought  to  a  conclusion. 

In  any  attempt  to  admit  the  covenantee  in  such  a 
case  to  have  a  value  put  upon  the  whole  covenant,  and 
to  receive  dividends  with  the  other  creditors,  the  diffi- 
culties appear  equally  insuperable  as  those  which  induced 
the  Court  of  Common  Pleas  to  hold  in  Thompson  v. 
Thompson  (a),  and  this  Court  in  Amott  v.  Holden  (b), 
that  the  surety  for  the  payment  of  an  annuity  was  not 
discharged  by  his  certificate. 

(a)  2  New  Co.  168.  (6)  18  Q.  B.  593. 
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1555.  I*  ■PPcarf  to  Qs»  therefore,  that  to  effect  the  complete 

Wautilc     discharge  of  a  bankrupt  from  all  liability  in  respect  of 

Tc^n_      such  a  deed  as  this  the  farther  interposition  of  the 

Legislature  is  still  necessarr;    and   that  in   this  case 

we  are  bound   on  both  bleaches  to    give   judgment 

for  the  plaintiffl 

Judgment  for  the  plaintiff  (a). 

(«    See  Tmmmf  v.  PTWrr,  16  C— -  B.  401. 
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CASES 

ARGUED    AND    DETERMINED 


1855. 


IN 


TRINITY    VACATION, 

XVHI.  &  XIX.  VICTOKIA  (a). 


The  Judges  of  the  Court  of  Queen's  Bench  who  sat  in 
Banc  in  this  Vacation  were : 
Coleridge  J.  I  Erle  J. 

WlGHTMAN  J.  CROMPTON  J. 


IN  THE  EXCHEQUER  CHAMBER. 
(In  Error  from  the  Queen's  Bench.) 
James  Holden  Alletne,  Alexander  McGeachy  Saturday, 

'  June  \Gth. 

Alletne    and   Thomas   Dopping    Buchanan 
D'Arcy  against  The  Queen. 


HTHE  plaintiffs  in  error,  having  been  convicted  on  an  a  writ  of  error 
indictment  for  conspiracy,  were  sentenced  by  the  t>v  a  person 

convicted  of  a 
misdemeanour 
in  the  Queen's  Bench ;  and  judgment  of  reversal  for  non-joinder  in  error  was  entered  up  in 
the  Exchequer  Chamber.    Subsequently  the  Queen's  Bench,  by  rule,  quashed  the  writ  of 

(a)  The  Court  of  Queen's  Bench,  in  pursuance  of  notice  given  in  Trinity 
Term,  sat  in  banc  on  June  18tb,  19th  and  20th ;  and  they  also,  in  pursuance 
of  notice  given  in  this  Vacation  (see  stat.  17  &  18  Vict  c.  125.  «.  95.),  sat 
in  banc  on  June  21st,  22d,  23d,  and,  for  the  purpose  only  of  delivering 
judgments,  30th. 
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1855.  Queen's  Bench  to  various  terms  of  imprisonment.     A 

Alleyne  w"1  of  error  was  sued  out;  and  judgment  of  reversal  for 

The  Queen.  non-j°inder  was  entered  up  on  the  roll.     In  Michaelmas 

,    .  Term,  the  Court  of  Queen's  Bench  made  absolute  a 

error  as  having  ^ 

been  impro-      rule  for  quashing  the  writ  of  error,  on  the  ground  that  it 

perly  issued  for  n  °  #  ° 

the  purpose  of  had  been  sued  out  with  a  view  to  a  compromise  and  for 

effecting  a 

compromise,  the  purpose  of  enabling  such  compromise  to  be  effected  (a), 
error,  assign-  This  rule  of  the  Queen's  Bench  was  entered  on  the 
andDjudgmen™  judgment  roll,  and  the  transcript,  below  the  entry  of  the 
remainedupon  judgment  of  the  Court  of  Error ;  in  all  other  respects  the 
roU^anf  ™anl-  JU(%ment  r°N  anc*  transcript  remained  unaltered.  The 
cript;and        two  AUeynes  {IfArcy  having  died)  surrendered,   and 

an  entry  was     subsequently  sued  out  a  fresh  writ  of  error,  and  deli- 
made  of  the 
rale  of  the        vered  an  assignment  of  errors  which,  in  addition  to  the 

quashing  the     common  errors,  assigned  errors  in  the  proceedings  of  the 

The  prisoner     Court  of  Queen's  Bench  in  quashing  the  first  writ  of 

freth  wrVof     error  after  the  judgment  of  the  Court  of  Exchequer 

error,  and  as-     Chamber.        . 

signed  errors 

both  in  the 

indictment 

and  in  the  rule       Wehby,  in   last  Term,   on  affidavits  of  these  facts, 

of  the  Queen's      ......     ^  .         „.  ,         •   .     .,-    . 

Bench.    The  obtained  in  this  Court  a  rule  calling  on  the  plaintiffs  in 

obtained  a  error  to  shew  cause  why  the  entry  of  the  judgment  of 

the  Exchequer  tne  Exchequer  Chamber  should  not  be  expunged  from 

£££?&  the  Jud8ment  ro11  and  transcript. 

entry  of  the 
judgment. 

Held:  that,  the  Court  of  Queen's  Bench  having,  in  the  exercise  of  its  equitable  juris- 
diction, quashed  the  first  writ  of  error  for  matter  dehors  the  record,  that  writ  and  the 
judgment  under  it  were  both  void  and  gone,  and  ought  not  to  remain  on  the  record  :  that 
the  rule  of  the  Queen's  Bench  being  for  matter  dehors  the  writ  was  not  examinable  in 
error,  and  ought  not  to  appear  on  the  record :  and  that  the  rule  to  expunge  the  judgment 
might  be  made  absolute  in  its  terms,  as  the  writ  of  error,  on  which  it  was  founded,  was 
absolutely  avoided.  Aliter,  if  the  writ  of  error  had  been  merely  voidable ;  in  which  case 
the  rule  would  have  been  misconceived  as  not  embracing  it. 


(a)  See  Regina  v.  Alleyne,  4  E.  £  B.  186. 


The  Queen. 
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Bramwell  and  Willes  now  shewed  cause  (a).  The  1855. 
record  as  it  stands  contains  a  true  account  of  what  has  alleynk 
happened.  The  rule  of  the  Queen's  Bench,  quashing  Thft  Jn 
the  writ  of  error,  may  be  right  or  may  be  wrong :  but 
the  plaintiffs  in  error  seek  to  question  it,  if  necessary, 
in  the  House  of  Lords,  as  was  done  in  King  v.  Sim- 
monds  (b).  The  proposed  amendment  is  with  a 
view  of  depriving  them  of  the  opportunity  of  doing  so. 
[Parke  B.  The  Court  of  Queen's  Bench,  in  the  exer- 
cise of  its  equitable  jurisdiction,  quashed  the  writ  of 
error  for  matter  dehors  the  record.  The  propriety  of 
a  decision  of  a  Court  of  law  in  the  exercise  of  its  equit- 
able jurisdiction  cannot  be  inquired  into  in  a  Court  of 
error;  Mellish  v.  Richardson  (c).  The  entry  of  the 
rule  on  the  record  is  therefore  idle;  and  is  objectionable, 
not  because  it  is  a  false  entry,  but  because  it  is  an  entry 
of  matters  that  ought  not  to  appear  on  the  record.] 
Then,  supposing  the  entry  of  the  rule  of  Queen's  Bench 
on  the  record  to  be  idle,  there  is  on  the  record  a  writ  of 
error  justifying  a  judgment  of  this  Court,  and  a  judg- 
ment of  this  Court  The  prosecutor,  by  matter  in  pais, 
informs  this  Court  that  an  inferior  Court  has  made  a 
rule:  but  how  can  that  invalidate  the  judgment  of  this 
Court?  [fPUUams  J.  A  writ  of  error  is  at  once  a  certi- 
orari to  bring  the  transcript  of  the  record  into  the  Court 
of  error,  and  a  commission  to  the  Judges  of  that  Court 
to  examine  into  that  record,  and  affirm  or  reverse  the 
judgment  according  to  law.  Whilst  the  writ  of  error  in 
this  case  existed  the  transcript  was  brought  here ;  and, 
though  the  writ  of  error  has  been  quashed,  it  remains 

(a)  Before  Parke,  Alderson,  Piatt  and  Martin  Bs.,  and  Maule,  CrettweU, 
Crowder  and  William*  J s. 

(b)  1  H.  L.  Ca.  754.  (c)  I  CI.  £  F.  224. 
VOL.   V.                                      2D  E.    &   B. 
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1855.  bere(a).  Whilst  that  writ  still  existed  judgment  was 
Alliynb  pronounced.  Now  the  commission  under  which  that 
The  Queen  judgment  was  pronounced  has  been  annulled.  Why 
should  not  the  judgment,  which  is  no  longer  authorized, 
be  removed  from  our  record?]  It  would  be  hard  to 
deprive  of  protection  parties  who  may  have  acted  under 
the  judgment.  Besides,  the  rule,  in  that  view,  is  mis- 
conceived; it  should  have  been  to  strike  out  the  entry  of 
the  writ  of  error.  It  is  laid  down  in  2  Chitty's  Archbold 
(8th  ed.)  p.  1275,  that  the  application  to  set  aside  pro- 
ceedings "  should  go  to  the  commencement  or  root  of 
the  irregularity  complained  of,  and  this  should  appear 
in  the  rule  or  summons." 

Wehby  and  H.  Hawkins,  in  support  of  the  rule.  The 
writ  which  was  the  foundation  of  the  judgment  being 
gone,  the  judgment  goes  too.  Any  one  who  acted 
under  it  whilst  valid  may  justify  his  act ;  Smallcombe 
v.  Oliver  (b) :  but  it  should  not  remain  on  the  record  to 
prejudice  any  one  in  future.  The  prosecutor  has  no 
interest  in  seeking  to  remove  the  first  writ  of  error  or 
the  first  assignment  of  errors  from  the  record,  as  they 
do  not  prejudice  him.  He  asks  to  remove  the  only  part 
which  does  prejudice  him,  namely  the  judgment 

Parke  B.  We  are  all  of  opinion  that  the  rule  must 
be  made  absolute.  There  can  be  no  question  that  the 
entry  of  the  proceeding  of  the  Court  of  Queen's  Bench 
in  the  exercise  of  its  equitable  jurisdiction  ought  not  to 
have  been  entered  on  the  record.  The  first  writ  of 
error  was  partly  a  certiorari  to  remove  the  record,  partly 

(a)  See  note  (1)  to  Jacques  v.  Cetsar,  2  Jfnu.  Sound.  100  a. 
(6)  13  M.  $  W.  77. 
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a  commission  to  examine  into  errors.     The  jurisdiction        1855. 
to  set  aside  a  writ  of  error  for  matter  dehors  the  record     Alleynb 
is  not  in  this  Court.     Formerly  it  was  in  the  Court  of   The  qmbn# 
Chancery;  now  it  is  in  any  one  of  the  three  superior 
Courts  of  common  law ;   Garrard  v.   Tuck  (a).     That 
being  so,  the  writ  of  error  has  been  quashed  by  a  Court 
having  competent  jurisdiction  to  do  so;  and,  that  being 
done,  this  application  is  made  to  the  equitable  jurisdic- 
tion of  this  Court  to  remove  the  entry  of  the  judgment, 
which  was  pronounced  under  a  commission  to  examine 
errors,  now  made  of  no  effect    Any  one  who  acted  under 
the  judgment  may  justify  under  it;  for  it  was  good  when 
given :  and  the  power  to  justify  will  not  be  prejudiced 
by  striking  out  the  entry  of  the  judgment     Then  it  is 
argued  that  the  judgment  cannot  be  struck  out  if  the 
entry  of  the  first  writ  of  error  and  assignments  of  error 
are  left,  because  it  is  said  that  these  were  the  root  of  the 
irregularity.     But  there  is  a  great  difference  between  an 
irregularity  and  a  nullity.     In  all  the  cases  referred  to 
as  authorities  in  the  passage  cited  from  2  Chittys  Arch- 
bold,  1275,  what  was  called  the  root  of  the  irregularity 
was  something  not  void,  but  merely  irregular.      If  it 
were  acquiesced  in  it  would  become  valid ;  and  if  it  had 
become  valid  the  matter  which  it  was  sought  to  remove 
would  have  been  quite  regular:  and  for  that  reason  it 
was  improper  to  seek  to  remove  a  regular  matter  on 
account  of  an  irregularity  in  something  precedent  which 
was  left  capable  of  being-valid.     But  the  same  reason 
does  not  apply  when  the  precedent  matter  is  absolutely 
void.     We  can  therefore  set  aside  the  judgment  only ; 
and  the  prosecutor  has  confined  his  application  to  that 

(a)  8  Com.  B.  254.  258. 
2   D   2 
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Alleyne 

▼. 
The  Qceen. 
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which  alone  prejudiced  him.  If  the  counsel  for  the 
plaintiffs  in  error  think  that  they  are  prejudiced  by  the 
other  entries  remaining  on  the  record,  we  will  strike 
them  out  also.  Regularly,  a  separate  application  should 
be  made :  but,  to  save  expence,  this  rule  may  be  drawn 
up  absolute  to  expunge  them  all,  if  the  plaintiffs  in  error 
request  it.     If  not,  it  will  be  absolute  only  to  the  extent 

prayed. 

Rule  absolute  (a). 


(a)  The  rule  was  driwn  up  in  the  terms  prayed.  A  separate  role 
obtained  by  WtUhy,  to  set  aside  the  assignment  of  errors  on  the  second 
writ  of  error,  was  discharged,  on  the  plaintifi  in  error  consenting  to  strike 
out  those  assignments  which  alleged  errors  in  the  proceedings  of  the 
Queen's  Bench  in  quashing  the  first  writ  of  error. 


Tuetday> 
Jun*  19th. 


In  the  matter  of  the  arbitration  between  Robert 
Lord  and  Edward  Turner  Lord." 


SCOWLING  in  last  term  obtained,  on  behalf  of  E.  F. 
Lord,  a  rule  Nisi  for  an  attachment  against  Robert 
Lord  for  not  fulfilling  the  award  of  James  Clegg. 

The  two  Lords  had  executed  a  deed  by  which  they 
bound   themselves  to  submit  to  the  award  of  Charles 
Milne  and  Joseph  Schofield,  and,  if  they  should  not  agree, 
then  to  keep  the  award  of  "  such  third  person  as  they,  the 
the  submission,  said  arbitrators,  shall,  by  writing  under  their  hands,  to  be 
minion,  with  a  indorsed  on  these  presents,  and  either  before  or  after  the 

memorandum 
signed  by  A. 

and  B.  on  it,  appointing  C.  umpire,  was  made  a  rule  of  Court ;  and  a  rule  Nisi  for  an 
attachment  for  not  fulfilling  an  award  of  C,  which  was  regular  on  the  face  of  it,  was 
obtained.  By  affidavits  it  was  made  to  appear  that  A.  and  B  did  not  sign  the  memorandum 
appointing  C.  at  the  same  time,  or  in  each  other's  presence. 
On  these  affidavits  the  Court  discharged  the  rule. 


By  deed  all 
matters  in 
difference  were 
submitted  to 
the  award  of 
A.  and  B.  or 
such  third 
person  as  they 
should  appoint 
as  umpire,  by 
writing  under 
their  hands,  to 
he  indorsed  on 
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said  arbitrators  have  disagreed  or  become   unable  to        1855. 
make  their  award  in  the  premises,  indifferently  nomi-         Lord 
nate,  elect  and  appoint  as  umpire  in  and  concerning  the        LoBD. 
premises,  so  as  such  umpire  do  make  his   award  in 
writing,"  &c. 

On  this  submission  was  indorsed  the  following  memo- 
rial :  "  We,  the  within  named  Charles  Milne  and  Joseph 
Schqfield,  do  hereby  nominate  and  appoint  James  Clegg, 
of  "  &c.,  "  to  be  umpire,  pursuant  to  the  within  named 
provisions,  as  witness  our  hands  this  second  day  of 
January 9  1854  :  Charles  Milne,  Joseph  Schqfield."9  The 
submission,  with  this  memorandum  on  it,  was  made  a 
rule  of  Court.  The  rule  for  the  attachment  was  ob- 
tained on  the  usual  affidavits  of  the  making  of  the  award 
by  Clegg  and  of  the  service  of  it  on  R.  Lord. 

Cause  was  shewn  on  the  last  day  of  last  term  (a)  on 
affidavits  filed  on  that  day.  One  was  an  affidavit  by 
Charles  Milne,  the  arbitrator  named  in  the  submission ; 
who  deposed  that  the  memorandum  appointing  James 
Clegg  as  umpire,  indorsed  on  the  submission  "  and  pur- 
'  porting  to  be  signed  by  myself  and  Joseph  Schqfield, 
the  other  umpire  (4)  named  in  the  said  deed  of 
reference,  was  not  made  or  signed  by  me  and  the  said 
Joseph  Schqfield  at  the  same  time  or  in  each  other's 
presence ;  but  that  when  I  signed  the  same  the  name 
Joseph  Schqfield  was  affixed  thereto.'9 

No  other  part  of  any  of  the  affidavits  used  on  either 
side  bore  upon  this  point 

Dowdeswell  shewed  cause ;  and  Cowling  was  heard  in 
support  of  the  rule. 

Cur.  adv.  vult. 

(a)  Before  Lord  Campbell  C.  J.,  Coleridge,  Erie  and  Grampian  Jf. 
(6)  Sic. 
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1855.  Coleridge  J.  now  delivered  judgment 

jjORD  This  was  a   rule   for  an    attachment    for    non-per- 

l£RDm  formance  of  an  award ;  among  other  causes  shewn 
against  it  was  the  invalidity  of  the  appointment  of  the 
umpire  by  whom  it  was  made.  It  appeared  by  the  sub- 
mission that  the  parties  had  bound  themselves,  in  case 
the  two  arbitrators  first  appointed  should  not  agree, 
to  perform  the  award  of  such  third  person  as  the 
said  arbitrators  should  by  writing  under  their  hands, 
to  be  indorsed  on  the  submission,  appoint  as  umpire. 
A  disagreement  had  taken  place  between  the  arbitrators; 
and  James  Clegg  had  been  appointed  umpire,  and  had 
made  the  award  in  question :  but  it  was  sworn  by  one 
of  the  arbitrators  that  the  memorandum  of  his  appoint- 
ment was  not  made  or  signed  by  himself  and  the 
other  arbitrator  at  the  same  time,  or  in  each  other's 
presence.  Upon  this  ground  it  was  urged  that  he  was 
not  well  appointed,  and  consequently  that  there  was  no 
good  award. 

It  is  now  clearly  established  that  every  judicial  act,  to 
be  done  by  two  or  more,  must  be  completed  in  the  pre- 
sence of  all  who  do  it ;  for  those  who  are  to  be  affected 
by  it  have  a  right  to  the  united  judgment  of  all  up  to  the 
very  last  moment  In  Stalworth  v.  Inns  (a),  where  it  was 
sought  to  set  aside  an  award  on  the  ground  that  the  two 
arbitrators  had  executed  it  at  different  times  and  places, 
the  Court  of  Exchequer  refused  to  do  so,  because,  if 
they  did,  there  could  be  no  appeal  against  their  decision ; 
but  they  intimated  that  they  would  grant  no  attachment, 
nor  make  any  order  for  payment  of  the  sum  awarded. 
They  left  the  party  to  bring  his  action,  expressing  a  hope 

(a)  2  D.  if  L.  428. 
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that,  the  strong  opinion  of  the  Court  being  known,  1855. 
arbitrators  would  in  future  take  care  that  their  execu-  £^ 
tion  was  joint  It  appears  to  us  that  what  is  true  of  j^a 
the  execution  of  the  award  by  arbitrators  is  equally 
true  of  their  appointment  of  an  umpire:  this  is  a 
judicial  act  of  the  last  importance  to  the  parties  who 
entrust  them  with  the  absolute  power  of  constituting  the 
Judge,  who  is  to  decide  the  controversy  between  them ; 
about  whose  appointment  the  arbitrators  may  differ  up 
to  the  last  moment,  and  about  which  the  parties  have 
a  right  to  the  exercise  of  their  joint  judgment,  up  to  its 
entire  completion.  We  are  not  called  on,  however,  to 
pronounce  that  upon  the  present  affidavit,  and  with  the 
fact  presented  so  barely  as  it  is,  we  should  set  the  umpirage 
aside ;  it  is  enough  to  say  that  it  brings  its  validity  too 
much  into  question  to  warrant  us  in  allowing  the  attach- 
ment to  issue. 

But  then  it  was  urged  that  the  Court  could  not, 
upon  this  rule,  look  at  any  defect  which  was  not  on 
the  face  of  the  award:  and  as  a  general  rule  this 
certainly  is  true.  Wherever  the  defect  relied  on  is  such 
as,  unanswered  or  unexplained,  may  be  ground  for 
setting  aside  the  award,  a  motion  for  that  purpose  is 
clearly  the  proper  course  to  be  adopted ;  because  such 
answer  or  explanation  may  be  given  on  shewing  cause ; 
whereas  on  the  present  motion  we  are  called  on  to 
discharge  the  rule  on  a  fact  alleged,  to  which  no  contra- 
diction, or  explanation,  even  if  they  exist,  can  be 
offered.  But,  where  the  objection  to  the  attachment  rests 
on  grounds  which  make  the  award  a  nullity,  and  is 
therefore  not  properly  a  reason  for  interfering  to  set  it 
aside,  a  different  rule  may  well  prevail.  Accordingly,  in 
two  cases,  it  has  been  permitted  to  shew  that  the  arbi- 
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1 855.        trator's  authority  had  been  revoked ;  Milne  v.  Gratrix  (a), 
Iord       King  v.  Joseph (b).    In  the  case  we  have  just  cited,  of 
Lord        Stalworth  v.  Inns  (c),  it  was  assumed  that  the  improper 
execution   of  the  award  might  be  shewn  bj  extrinsic 
evidence  for  the  same  purpose.     In  Kerr  v.  Jeston  (d) 
my  brother  Patteson  seems   to  have   been   under  the 
same  impression.     It  is  very  true  that  this  rule  may  now 
be  discharged  on  a  ground  which  might  receive  a  satis- 
factory denial  or  explanation:   but  this  inconvenience 
must  be  set  against  another,  which  we  consider  more 
serious,  that,  if  we  refuse  to  listen  to  the  objection  urged, 
we  may  attach  a  party  for  a  contempt  in  not  perform- 
ing an  award  which  is  a  mere  nullity.     And  in  the 
former  case  the  party  is  not  without  his  remedy;   for 
he  may  bring  his  action :   whereas  in  the  latter,  if  his 
case   be   true,    he   could    not   move   to   set  aside  the 
award;   and  it  has  not  been  a  usual  practice  to  move 
to  discharge  the  rule  of  Court.     Moreover  it  is  a  well 
recognised  principle  that  the  Court  will  never  attach, 
where  any  reasonable  doubt  is  raised  as  to  the  validity 
of  the  proceeding  which  is  sought  to  be  enforced  by 
th»t  process.     On  the  whole,  we  think  this  rule  ought 
to  be  discharged. 

Rule  discharged  (e). 

(a)  7  East,  607.  (6)  5  Taunt.  452. 

(e)  2  D.  fr  L.  428.  (<*)  1  Dow.  N.  S.  S40. 

(e)  See  Wade  v.  Dowling,  4  E.  &  B.  44. 
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/^OUNT:  that  a  ship  of  defendants  was  at  Sydney,  Ac™m£^ 

supposed  to  be  unseaworthy  and  uninsurable,  and  for  the  pur. 

poses  of 
that,  by  an  agreement  between  plaintiff  and  defendant,  in  trading  as 

consideration  of  plaintiff's  undertaking  a  voyage  to  Sydney  were  sued  on 

to  endeavour  to  bring  home  the  ship,  defendants  promised  under  seal' 

to  pay  his  travelling  expenses,  to  allow  him  501  a  month  directors  \o° 

whilst  at  Sydney,  and  to  pay  a  further  remuneration  pro-  Son^co"!™" 

portioned  to  his  success.  Averment:  that  plaintiff  brought  "deration  of 

the  ship  safe  home.     Breach :  that  defendants  would  pay  bring  home  a 

*  .  disabled  vessel. 

him  no  remuneration.  Plea:  that  defendants  are  incorpo-  On  demurrer, 
rated  by  charter,  with  a  common  seal,  and  that  the  agree-   wtghtman  and 
ment  was  not  under  their  seal.     Replication :  that  the  ^  corporation 
defendants  were  incorporated  by  the  charter  as  a  trading  ^Jl^d^11* 
corporation,  for  the  purpose  of  undertaking  the  establish-  1°^™^*™ 
ment  and  maintenance  of  a  communication  by  means  of  P0Be» tho 

J  ^     ^     Company  was 

steam  navigation  and  otherwise  between  Great  Britain  bound  by  the 

contract,  as 
and  Ireland,  and  the  Cape  of  Good  Hope,  and  Austral-  being  made 

...         in  furtherance 
asia,   "for   that  purpose   to  construct,   purchase,   hire,  of  the  purpose 

charter,  move,  equip  and  maintain  steam  and  other  ships  corporation, 

or  vessels,  and  to  carry  on  all  such  business,  and  do  all  such  ■JSJjf'JU 

matters,  as  might  be  incidental  to  such  undertaking,  or     9™3*?£ 

^  o  »  concurring  m 

necessary  or  expedient  in  order  to  its  effectual  prosecution  tbe  principle  of 

J  r  *  the  judgment, 

thereof."  And  that  the  charter  ordered  that  the  board  of  but  doubting 

whether,  in 

directors  of  the  Company,  to  be  constituted  according  to  deference  to 

the  Court  of 
Exchequer, 

this  Court  ought  not  to  give  judgment  in  conformity  with  the  decisions  in  the  Court  of 

Exchequer. 
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the  provisions  of  a  deed  of  settlement  therein  required 
to  be  executed,  "  should  have  full  power  and  authority 
to  make  and  enter  into  all  contracts,"  &c,  on  behalf  of 
the  Company,  "and  generally  to  make,  do  and  execute 
all  acts,"  &c,  "  which  they  should  consider  necessary 
for  the  well  ordering  of  the  affairs  thereof,  so  as  the 
same  should  be  in  conformity  with  the  provisions  "  of 
the  charter  and  the  deed  of  settlement.  Averments: 
that  the  agreement  was  made  by  a  board  of  directors 
and  entered  in  their  minute  books;  that  the  ship  in 
question  was  one  of  the  Company's  steam  ships;  and 
that  (o  bring  her  safe  home  was  an  act  in  prosecution 
of  the  charter. 

The  rejoinder  set  out  the  deed  of  settlement  at  length. 
Nothing  turned  upon  its  terms ;  it  recited  the  charter  of 
incorporation  at  full  length,  the  effect  of  which  was 
correctly  abstracted  in  the  replication. 

Demurrer  to  the  rejoinder.     Joinder. 


Willesy  in  support  of  the  demurrer.  First,  this  is  an 
executed  contract,  on  which  a  corporation  is  liable; 
A*^"n1\ar\  P^y1  M™1  S**nm  ffqtfqnfign  v.  Marzetti  (a\ 
The  Fishmongers'  Company  v.  Robertson  {by 

Even  if  the  agreement  is  to  be  considered  as  executory, 
i  this  Company  is  incorporated  to  carry  on  trade  as  ship- 
owners, a  contract  made  for  the  purpose  of  preserving 
one  of  their  ships  from  jeopardy  is  made  for  the  purpose 
of  the  incorporation,  and  therefore  is  binding  though  not 
under  seal ;  Clarke  v.  The  Cuckfield  Union  (c),  Copper 
Miners9  Company  v.  Fox  (d) ;  in  which  last  case  the 
Court  held  that  the  contract  was  not  binding,  but  that, 


(a)  11  Exdk.  228^ 
(e)  I  BailCC.  81. 


(b)  5  M.  fr  G.  131. 
(rf)  16  Q.  B.  229. 
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"  if  it  had  been  shewn  in  any  way  to  be  incidental  or  1855. 

ancillary  to  carrying  on  the  business  of  copper  miners  n  Henderson 

(for  which  that  company  was  incorporated), "  the  contract  AuiJTgALIAIf 

would  have  been  binding,  although  not  under  seaL"  *° YAL 

Steam 
Navigation 
Lush,  contriL     This   is   not    an    executed    contract     Company. 

within  the  principle  of  The  Australian  Royal  Mail 
Steam  Navigation  Company  v.  Marzetti  (a)  and  The 
Fishmongers*  Company  v.  Robertson  {b\  but  a  special 
contract  for  a  special  remuneration,  and  still  open. 

Neither  is  this  within  the  exceptions  recognised  by 
law  from  the  general  rule  that  corporations  can  only 
contract  under  seal:  the  exceptions  are  of  matters  of 
little  consequence,  and  frequent  occurrence.  \Crompton 
J.  The  precise  instance  of  a  ship  at  Sydney  to  be 
brought  back  to  London  may  never  have  happened  before 
and  may  never  happen  again :  but  it  is  an  example  of  a 
frequent  class :  it  is  an  instance  of  a  ship  in  jeopardy 
requiring  special  exertions  to  save  it;  and  cases  of  that 
kind  must  be  of  frequent  occurrence  in  the  course  of 
navigation.]  It  is  not  sufficient  that  it  be  of  frequent 
occurrence,  unless  it  be  either  trivial,  or  of  such  a 
nature  that  convenience,  amounting  to  necessity,  requires 
that  it  be  done  promptly ;  Diggle  v.  London  and  Black- 
ball Raihcay  Company  (c).  In  that  case  the  work  was 
done ;  it  was  done  for  the  very  purpose  of  the  incorpora- 
tion, namely  making  the  railway;  yet  the  Court  of 
Exchequer  held  it  not  within  the  exception.  There 
were  similar  decisions  in  Mayor  of  Ludlow  v.  Charlton  (rf), 
Arnold  v.  The  Mayor  ofPoole(e\  Paine  v.  Strand  Union  (g). 
[Erie  J.     That  last  was  clearly  not  within  the  scope  of 

(«)  11  Exch.  228.  (6)  5  M.  $  G.  131. 

(e)  5  Exch.  442.  (</)  6  M.  fr  W.  815. 

(«)  4  Man.  fr  G.  860.  {g)  8  Q.  B.  326. 
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the  purpose  for  which  the  Guardians  of  a  Poor  law 
Union  are  incorporated.  You  put  it  that  a  contract, 
though  within  the  scope,  is  not  binding  unless  of  fre- 
quent occurrence.  How  do  you  reconcile  that  principle 
with  Clarke  v.  Cuckfield  Union  (a)?  The  subject  mat- 
ter of  the  contract  there  was  not  likely  to  recur  often.] 
It  may  be  difficult  to  reconcile  the  decision  in  that 
case  with  that  of  Diggle  v.  London  and  BlackwaU  Rail" 
way  Company  (J),  and  Lamprell  v.  Billericay  Union  (c), 
in  which  Sanders  v.  St  Neofs  Union  (d)  was  disapproved 
of.  But  the  decision  in  Clarke  v.  Cuckfield  Union  (a) 
proceeded  on  the  supposition  that  the  case  was  brought 
within  the  class  of  exceptions  of  which  Church  v.  The 
Imperial  Gas  Light  and  Coke  Company  (e)  is  one.  In 
that  case  the  principle  is  said  to  be  "  convenience 
amounting  almost  to  necessity."  Copper  Miners*  Com- 
pany v.  Fox{g)  is  not  a  decision  on  the  point;  for  the 
Company  failed  in  the  action.  [Crompton  J.  In  the 
judgment  it  is  said  that,  if  the  plaintiff  had  shewn 
the  subject  of  the  contract  "in  any  way  to  be  inci- 
dental or  ancillary  to  carrying  on  the  business  of  copper 
miners,  the  contract  would  have  been  binding,  although 
not  under  seal ;  for,  where  a  trading  company  is  created 
by  charter,  while  acting  within  the  scope  of  the  charter 
it  may  enter  into  the  commercial  contracts  usual  in  such 
a  business  in  the  usual  manner."  That  was  a  doctrine 
relied  on  in  Broughton  v.  The  Manchester  Water  Works 
Company  (A).  It  was  thought  a  very  useful  principle, 
and  was  considered  established  till  the  late  decisions  in 


(«)  1  Bail  C.  C.  81.  (b)  5  Exch.  442. 

(e)  3  Exch.  283.  (d)  8  Q,  B.  810. 

(«)  6  A.  jr  E.  846.  861.  (9)  \6  Q.  B.  229. 

(A)  3  B.  $•  Aid.  ]. 
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the  Court  of  Exchequer.  I  certainly  do  not  see  how 
the  doctrine,  that  a  trading  company  may  contract  by 
parol  for  matters  ancillary  to  carrying  on  its  business,  is 
consistent  with  the  decision  in  Diggle  v.  London  and 
Blachoall  Railway  Company  (a).]  The  Court  of  Ex- 
chequer have  held  recently  that  the  appointment,  by  the 
guardians  of  an  Union,  of  a  collector  of  poor  rate  must 
be  under  seal ;  Smart  v.  Guardians  of  The  West  Ham 
Union  (b). 
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Wffies,  in  reply.  That  last  case  probably  proceeded 
on  the  distinction  taken  in  Smith  v.  Cartwright(c).  The 
appointment  of  a  servant  for  the  benefit  of  the  corpora- 
tion, being  an  incident  to  their  every  day  existence  as  a 
corporation,  may  be  by  parol :  the  appointment  of  an 
officer  for  his  own  benefit,  not  being  incident  to  such 
every  day  existence,  must  be  under  seal.  From  this 
principle,  which  is  ancient,  it  follows  that  modern 
trading  corporations  may  by  parol  do  all  that  is  incident 
to  their  trading  existence.  It  does  not  depend  on  the 
insignificance  of  the  transaction :  a  bill  of  exchange  may 
be  for  an  immense  sum ;  yet  it  will  be  within  the  exception. 
Diggle  v.  London  and  Blachwall  Railway  Company  (a) 
may  be  perhaps  reconciled  with  the  other  authorities ; 
as,  in  that  case,  the  contract  was  of  such  a  nature  that 
it  could  never  recur.  If  it  cannot  be  reconciled  on 
that  ground,  it  would  seem  inconsistent  with  the  other 
decisions,  and  not  law. 


Wightman  J.  (d).  I  adhere  to  the  opinion  which  I  ex- 
pressed in  Clarke  v.  Cuchfield  Union  (e),  "  that  the  general 

(a)  5  Exch.  442.  (b)  10  Exck.  867. 

(c)  6  Exch.  927.  (d)   Coleridge  J.  was  absent, 

(e)  1  Bail  C.  C.  85. 
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1855.       rule,  that  a  corporation  aggregate  cannot  contract  except 

Henderson"  ky  deed,  admits  of  an  exception  in  cases  where  the 

Australian   maWng  of  a  certain  description  of  contracts  is  necessary 

Mah.L       wa^  incidental  to  the  purposes  for  which  the  corporation 

Stram       Was  created."    This,  if  correct,  decides  the  present  case 

Navigation 

Company,     in  favour  of  the  plaintiff.     This  is  an  action  against  a 

corporation  created  by  charter  for  the  express  purpose 
of  trading  by  means  of  vessels,  of  which  they  were  to  , 
be  owners,  and  for  all  purposes  incident  thereto.  One 
of  the  most  ordinary  incidents  to  the  ownership  of 
trading  vessels  is  the  necessity  of  employing  persons  to 
bring  home  such  vessels  as  may  have  been  accidentally 
disabled  at  a  distance  from  home.  In  the  present  case 
the  plaintiff  sues  on  a  contract  of  this  nature,  which 
therefore  is  directly  within  the  scope  of  the  purposes  for 
which  the  Company  was  incorporated. 

It  is  true,  I  think,  that  there  is  a  conflict  of  authorities 
on  this  subject  The  decisions  in  the  Exchequer,  parti- 
cularly Lamprell  v.  Billericay  Union  (a)  and  Diggle  v. 
London  and  Blackwall  Railway  Company  (&),  are  difficult 
to  reconcile  with  the  principle  on  which  I  think  this 
Court  has  acted.  These  cases  and  Mayor  of  Ludlow  v. 
Charlton  (c)  and  Arnold  v.  The  Mayor  of  Poole  (d)  proceed 
on  a  principle  framed  at  a  time  when  there  were  few 
corporations  except  municipal  corporations,  applicable  to 
such  corporations :  and  in  these  cases  the  principle  I  have 
alluded  to  was  strictly  applied,  namely  that  corporations 
cannot  bind  themselves  except  under  seal.  From  that 
general  rule  convenience  amounting  to  necessity  in  early 
times  established  exceptions.    At  first  the  relaxation  ex- 


(<0  3  Exch.  283.  (6)  5  Exth.  442. 

{c)  6  M.  fr  W.  815.  (d)  4  Man.  $•  G.  860. 
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tended  only  to  small  matters  and  those  of  frequent  occur- 
rence, such  as  the  appointment  of  a  cook  or  the  like :  and 
so  long  as  there  were  no  corporations  except  municipal 
corporations  it  id  probable  that  this  relaxation  included 
all  that  fell  within  the  principle,  as  being  all  that  such 
corporations  required.  But  in  later  times  the  decisions 
have  sanctioned  a  much  more  extensive  relaxation, 
rendered  necessary  in  consequence  of  the  general 
establishment  of  trading  corporations.  The  general 
result  of  those  cases  seems  to  me  to  be  that,  whenever 
the  contract  is  made  with  relation  to  the  purposes  of  the 
incorporation,  it  may,  if  the  corporation  be  a  trading  one, 
be  enforced,  though  not  under  seal.  I  need  not  now  go 
through  the  authorities ;  they  were  all  reviewed  by  me 
in  Clarke  v.  Cuc%field  Union  (a) ;  and  to  the  view  which 
I  then  took  of  the  law  and  authorities  I  now  adhere. 
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Eble  J.  I  also  am  of  opinion  that  there  should  be 
judgment  for  the  plaintiff  on  the  ground  that  the  con* 
tract  was  made  for  a  purpose  directly  connected  with  the 
object  of  the  incorporation ;  as  it  was  a  contract  to  bring 
home  one  of  their  ships,  the  Company  being  incorpo* 
rated  to  trade  with  ships. 

The  cases  are  no  doubt  difficult  to  reconcile.  Perhaps 
they  may  be  conflicting;  but  I  feel  sure  that  in  many  of 
them  the  principle  we  now  act  on  is  recognised.  In 
Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Company  (b) 
the  purpose  of  the  contract  was  directly  within  the  scope 
of  the  incorporation;  in  Sanders  v.  St  Neot's  Union  (c), 
and  in  Clarke  v.  Cuehfidd  Union  (a),  the  Court  thought 


(a)  1  Bail  C.  C.  85.  (6)  6  A.  £  E.  829. 

(c)  8  Q.  #.810. 
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the  contracts  within  the  scope  of  the  incorporation ;  and 
in  all  these  the  plaintiffs  recovered.  And  in  Copper 
Miners'  Company  v.  Fox  (a),  though  the  contract  was  not 
within  the  scope  of  the  incorporation,  Lord  Campbell 
C.  J.  in  the  judgment  recognises  the  principle,  enume- 
rating it  among  the  exceptions  from  the  general  rule. 
Then  the  principle  is  not  in  conflict  with  the  decisions 
in  the  leading  cases  relied  on  on  the  other  side.  Two 
of  them  were  cases  of  municipal  corporations.  It  is 
quite  clear  that  The  Mayor,  Aldermen  and  Burgesses  of 
the  Borough  of  Ludlow  were  not  incorporated  for  the 
purpose  of  altering  stables,  nor  The  Mayor,  Aldermen 
and  Burgesses  of  the  Borough  of  Poole  for  the  purpose  of 
litigation ;  so  that  this  principle  did  not  come  in  question 
in  Mayor  of  Ludlow  v.  Charlton  (i)  and  Arnold  v.  The 
Mayor  of  Poole  (c).  There  is  more  difficulty  in  recon- 
ciling some  of  the  other  decisions  in  the  Exchequer  with 
this  principle :  and  Diggle  v.  London  and  Blachwall  Bail- 
way  Company  (d)  may  perhaps  be  in  direct  conflict  with 
it.  Perhaps  it  may  be  distinguished  on  the  ground  that 
the  contract  there  was  for  the  purpose  of  changing  the 
railway  from  a  line  worked  by  stationary  engines  to  a 
line  for  locomotives,  and  therefore  in  its  nature  unique, 
and  such  as  could  occur  only  once  in  the  lifetime  of  the 
corporation ;  unless  it  can  be  distinguished  on  that 
ground  the  case  is  in  conflict  with  other  authorities. 
I  do  not  pretend  to  overrule  the  decision  of  a  Court 
of  coordinate  jurisdiction :  but,  if  Diggle  v.  London  and 
Blachwall  Railway  Company  (d)  is  in  conflict  with  the 
authorities  laying  down  this  principle,  I  adhere  to  them, 
and  not  to  it 


(a)  16  Q  B.  229. 
(c)  4  Man  $  G.  860. 


(b)  6  Af.  fr  W.  815. 
(<*)  5  Exch.  442. 
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I  cannot  think  that  the  magnitude  or  the  insignifi- 
cance of  the  contract  is  an  element  in  deciding  cases 
of  this  sort  No  doubt,  when  the  exception  originated, 
it  was  applied  only  to  small  matters  such  as  the  appoint- 
ment of  servants,  being  all  that  municipal  corporations 
required.  But,  as  soon  as  it  became  extended  to  trading 
corporations,  it  was  applied  to  drawing  and  accepting 
bills,  of  any  amount ;  and  this  shews  that  insignificance 
is  not  an  element  Neither,  I  think,  is  frequency.  The 
first  time  that  a  company  makes  a  contract  of  any  kind, 
that  contract  must  have  been  unprecedented.  The 
question  is,  I  think,  whether  the  contract  in  its  nature 
is  directly  connected  with  the  purpose  of  the  incor- 
poration. I  think  myself  that  it  is  most  inexpedient 
that  corporations  should  be  able  to  hold  out  to  persons 
dealing  with  them  the  semblance  of  a  contract,  and 
then  repudiate  it  because  not  under  seal :  but  I  know 
that  others  take  a  different  view  of  expediency,  and 
think  it  would  have  been  better  had  the  strictness  of 
the  old  rule  never  been  relaxed. 
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CaoMPTON  J.  I  perfectly  agree  in  the  principles 
laid  down  by  my  brothers ;  and  more  especially  I  concur 
in  that  important  principle  suggested  in  Broughton 
v.  The  Manchester  Waterworks  Company  (a),  that  a 
modern  corporation,  incorporated  for  trading  purposes, 
may  make  binding  contracts  in  furtherance  of  the 
purposes  of  their  incorporation,  without  using  their  seal. 
This  principle  has  been  acted  upon  in  several  cases, 
and  was  recognised  and  confirmed  in  the  judgment  in 


vol.  v. 


(a)  3  B.&AU.  1. 
2    E 


E.    &    B. 
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1855.  Copper  Miners'  Company  v.  Fox  (a).   But,  whilst  agreeing 

Henderson  *n  these  principles,  and  in  their  application  to  this  case, 

Australian  '  must  say  I  can  see  no  valid  distinction  between  the  pre- 

MailL  sent  case  am*  some  °^  those  in  the  Exchequer.    1  cannot 

Steam  think  that  this  contract  is  more  directly  connected  with 

Navigation  J 

Company,  the  purposes  of  the  incorporation  than  was  the  contract 
in  Diggle  v.  London  and  Blackwall  Railway  Company  (b), 
nor  that  it  can  properly  be  said  to  be  of  more  frequent 
occurrence ;  and,  at  all  events,  I  do  not  think  that  the 
Court  of  Exchequer  proceeded  upon  any  such  distinction. 
If,  therefore,  I  stood  alone,  I  might,  in  deference  to  the 
Court  of  Exchequer,  feel  bound  to  give  judgment  for  the 
defendant,  though  against  my  own  opinion,  and  hoping 
that  the  judgment  might  be  reversed  on  error.  I  per- 
fectly agree  with  my  brothers  as  to  what  the  judgment 
ought  to  be;  but  I  cannot  disguise  that  I  think  we  give 
judgment  for  the  plaintiff  in  direct  opposition  to  the 
decisions  of  the  Court  of  Exchequer. 

Judgment  for  plaintiff. 

(a)  16  Q.  B.  2*9.  (*)  S  Exch.  442. 
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IN  THE  EXCHEQUER  CHAMBER.         *£*£ 

(Error  from  the  Queen's  Bench.) 

William  Mitcheson  the  elder,  Joseph  John 
Mitcheson,  Robert  William  Mitcheson  and 
William  Mitcheson  the  younger  against 
Edward  Oliver. 


ACTION  for  goods  sold  and  delivered,  work,  labour  Action  for 
j  ™  ^t  .  goods  sold  and 

and    materials.     Flea:    Never    indebted.     Issue  delivered, 
thereon.     On  the  trial,  before  Lord  Campbell  C.  J.,  at  and  materials. 
the   sittings  at  Guildhall  in  Hilary  Term,   1854,  the  "£^2^ 
plaintiff  had  a  verdict  subject  to  a  bill  of  exceptions.         Sited'h* 
The  bill  of  exceptions  set  out  the  evidence  adduced  ■•  9uPPlied 

*  the  goods  and 

on  behalf  of  the  plaintiffs ;  by  which  it  appeared  that  did  the  work 

r  J  rr  to  fit  out  the 

the   plaintiffs  were  shipsmiths   at  Limehouse,   and   the  ship  P.  then 
defendant  a  merchant  at  Liverpool     That  the  defendant  dock.    That 
was,  and  had  been  since  25th  July  1 850,  the  sole  owner  were  given  by 
of  the  ship  Progress,  of  Liverpool,  duly  registered,  in  July  penred°onPthe 

register  as 
master,  and 
that  defendant  appeared  on  the  register  as  owner.     Some  evidence  was  given  from  which 
it  might  be  inferred  that  T  was  appointed  by  defendant.     Defendant  proved  thnt  he  had 
agreed  to  sell  the  P.  to  one  G.\  that  71  was  appointed  roaster  by  C,  and  gave  the  orders 
for  G. ;  and  that  defendant  afterwards  resumed  possession  of  the  vessel. 

The  Judge  directed  the  jury  that,  if  T.  acted  as  master  with  defendant's  privity  and 
consent,  and  the  goods  were  bona  fide  supplied  on  the  credit  of  the  owner,  defendant  was 
liable ;  and  that,  though  defendant's  evidence  was  believed,  he  was  not  conclusively  entitled 
to  a  verdict.    On  a  bill  of  exceptions, 

Held :  that  defendant  was  not  liable  for  the  goods  ordered  by  T.  unless  he  had  sanctioned 
T.'s  appearing  to  be  Am  captain  acting  for  him,  and  the  goods  were  supplied  on  the  faith 
of  T.'s  being  so ;  and,  consequently,  that  the  direction  was  wrong. 

Qvere,  whether  the  prima  facie  authority  of  the  captain  of  a  ship  in  dock  in  London 
extends  to  order  repairs,  the  owner  being  no  farther  distant  than  Liverpool? 

2   E   2 
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1355.        1850,  in  the  name  of  the  defendant,  who  until  the  time 
Mitcheson    °f  the  trial  continued  the  sole  registered  owner.     One 
Oliver.       William  Christie  had  been  appointed  by  the  defendant, 
and  acted   as   master  of  the  Progress;   and  his  name 
appeared  on  the  registry  as   master  from   the  7  th  of 
August  1850  until  the  1 4th  September  1852.     On  13th 
September  1852,  the  certificate  of  the  ship's  registry, 
with  the  name  of  William  Hutchison  Thomson  thereon  in- 
dorsed as  master,  was  taken  to  the  office  of  the  Registrar 
General  for  shipping  at  the  Custom  House  of  the  port 
of  London,  where  a  duplicate  of  the  Liverpool  register 
was  kept,  upon  which  duplicate  the  name  of  Christie 
up  to  that   time   appeared   as  master;  and   Thomson's 
name  was  thereupon  entered  in  the  public  register  book 
in  London  as  master.  On  cross-examination  of  plaintiff's 
witnesses  it  appeared  that,  by  the  course  of  business  in 
relation  to  the  office,  upon  any  person  attending  with 
the  original  certificate  of  the  ship's  registry  before  the 
collector  or  comptroller  of  a  port,  accompanied  by  the 
person  whose  name  it  was  desired  to  have  indorsed 
on  the  certificate  as  master,  and  the  person  so  to  be 
named  as  master  entering  into  the  usual  bond  required 
by  Act  of  Parliament,  the  collector  or  comptroller  there- 
upon indorsed  his  name,  as  master,  on  the  certificate; 
such  certificate  so  indorsed  was  then  taken  to  the  office 
of  the  Registrar  General,  who  upon  sight  of  the  in- 
dorsement  entered    the   appointment  in   the   book   of 
registry.     The  plaintiff  Joseph  John  Mitcheson  appeared 
as  a  witness,  and  stated  that,  while  the  ship  was  lying  in 
the  East  India  Dock,  goods  were  supplied  to  and  work 
done  for  and  upon  the  said  ship  by  himself  and  his  co- 
plaintiffs,  to  the  amount  of  227L  6s.  2d,  for  fittings  to 
the  standing  and  running  rigging,  chain  cables,  work 
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done  to  the  round  bouse,  top  gallant,  forecastle,  deck        ]855. 
house,  and  the  hull  of  the  vessel,  and  necessary  stores     Mitcheson 
for  repair  of  the  iron   work:    that  the  supplies  and       Oliver. 
work  commenced  on  the  10th  October  1852,  and  con- 
tinued down  to  the  17th  November  in  the  same  year; 
that  he  did   not   himself  receive   the   orders  for   the 
same ;  that  on  the  12th  day  of  October  he  searched  the 
registry,  saw  that  Edward  Oliver  was   the   registered 
owner,  and  William  Hutchison  Thomson  the  master,  of 
the  ship;  and  he  further  stated  that  he  never  heard  of 
the  name  of  Mr.  Gompertz  until  after  the  whole  of  the 
work  had  been  done,  and  the   goods  supplied.     The 
foreman  of  the  plaintiffs  stated  that  the  supplies  and  % 

the  work  in  question  were  made  and  done  for  the  ship 
in  the  East  India  Dock,  under  his  superintendence; 
that  the  witness  first  went  on  board  the  ship  about  the 
6th  or  7th  October  1852 ;  that  he  knew  Captain  Thom- 
son ;  that  he  saw  Captain  Thomson  the  second  time  of 
his  (the  witness's)  going  on  board  about  the  8th  or  9th 
of  October,  and  afterwards  from  time  to  time  as  the 
work  was  being  done;  that  Captain  Tlxomson  was  on 
board  acting  as  master  of  the  ship,  and  witness  never 
saw  any  other  person  who  acted  as  master;  that  he 
received  the  orders  for  the  said  goods  and  supplies 
from  Captain  Thomson.  This  witness  upon  his  cross- 
examination  stated  that,  while  the  said  supplies  and 
work  were  being  made  and  done,  repairs  were  going 
on  on  board  the  ship ;  that  she  was  in  the  dock ;  that 
there  was  no  crew  on  board ;  and  that  it  is  not  usual 
for  the  crew  to  be  on  board  until  the  ship  is  going  out 
of  dock ;  that  there  was  a  top  gallant  forecastle  (a)  under 
repair;  and  that  there  was  a  round  house  and  a  deck 

(a)  Sic. 
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185*5.        house  also  under  repair;  and  that  these  were  necessary 
Mitcheson    P*1*8  °f  a  S^*P  f°r  *&  emigrant  ship;  that  Captain 
y-  Thomson  was  on  board  giving  orders  for  the  repairs  of 

the  ship;  that  witness  first  went  on  board  the  ship  in 
pursuance  of  orders  given  to  him  by  the  plaintiff  Robert 
William  Mitcheson,  and  in  pursuance  of  such  orders 
communicated  with  Thomson.  It  was  proved  that  de- 
fendant, on  21st  January  1853,  paid  to  the  East  India 
Dock  Company  the  dues  in  respect  of  the  Progress 
having  been  in  their  docks  from  1st  October  to  30th 
December  1852.  The  plaintiffs  next  gave  in  evidence 
the  following  letter  by  Messrs.  Cox  tr  Stone,  sent  by 
them  on  behalf  of  Messrs.  Whyte  tf  Harper  to  Mr. 
William  Henry  CottertU,  then  the  attorney  for  the 
defendant,  and  CotterilVs  answer. 

"  Ship  Progress.     33,  Poultry,  1 1  December  1852. 

"  Dear  Sir.  Messrs.  Whyte  Sf  Harper,  Coopers,  Lime- 
kiln Hill,  Limehouse,  have  shipped  on  board  this  vessel  a 
quantity  of  water  casks ;  which  we  are  informed  are  still 
on  board,  but  are  not  paid  for.  Our  clients  naturally 
look  to  captain  and  owners  for  payment,  or  for  the 
return  of  the  goods  if  payment  is  not  forthcoming.  We 
have  seen  Mr.  Robert  Jackson  the  agent  for  Mr.  Edward 
Oliver  of  Liverpool,  the  registered  owner;  and  he  has 
referred*  us  to  you.  You  will  therefore  oblige  us  by 
putting  the  matter  in  train  of  immediate  settlement* 

"  Ship  Progress.  Throgmorton  Street,  14  December  1852. 
"Dear  Sirs.  1  have  received  your  letter  of  the  11th 
and  12th  instant.  Mr.  Jackson  has  been  long  since 
instructed  not  to  prevent  any  persons,  who  placed  any 
moveable  property  on  board  this  ship  while  she  was  in 


XVIII.   VICTORIA.  423 

the  hands  of  Mr.  Gompertz,  from  removing  the  same;        1855. 
and  I  do  not  see  why  he  troubled  you  with  a  reference    mitcheson 
to  me.     I  now  write  to  him  to  repeat  these  instructions,       Oliver. 
and  apprehend  your  clients  will  have  no  difficulty." 

One  of  the  surveyors  to  Lloyds'  Registry  of  Shipping 
stated  that  he  surveyed  the  ship  in  question  on  the  27th 
and  30th  August  1852 ;  she  was  at  that  time  in  the  dock 
of  Messrs.  Wigram,  the  ship  builders  at  Blachwall,  under- 
going repairs;  that  witness  also  surveyed  her  in  the 
East  India  Dock  on  the  24th,  25th  and  27th  September, 
1852.  The  witness  acted  in  pursuance  of  an  application 
to  the  secretary  of  Lloyds1  Register  by  Mr.  Robert  Jack- 
son, dated  27th  August  1852,  of  which  the  following  is  a 
copy. 

"Lloyd's  Register  of  British  and  Foreign  Shipping. 

"London,  August  27th,  1852. 

"  Sir.     Please  give  directions  for  a  survey  to  be  made 
on  the  ship  'Progress*  of  Liverpool,   William  Christie 
master,  942  tons,  lying  at  WigranCs  Dock  for  the  purpose 
of  continuation  as  A  1. 
To  Mr.  Charles  Graham,  Your  Obedient  Servant, 

2  White  Lion  Ct.  Cornhill.       (Signed)  Robert  Jackson 
Entered  in  order  book.  for  the  owner. 

Broker's  name." 
Witness  surveyed  her  for  the  purpose  of  reporting  to 
the  Committee  of  Lloyd's  Registry  of  Shipping  whether 
in  his  opinion  she  was  entitled  to  be  classed  A  1  in 
their  books;  there  were  some  articles  supplied  and 
work  done  by  the  plaintiffs,  which  form  part  of  the 
particulars  of  the  plaintiff's  demand,  including  the 
chains,  anchors  and  sails  and  stores  and  fittings  to  rig- 
ging, which  were  necessary  in  order  to  entitle  her  to  be 
so  classed ;  there  were  other  articles  so  supplied  which 
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1855.  a'so  f°nn  part  of  the  particulars  of  the  plaintiffs'  demand 
Mitcheson  wwch  were  not  necessary  so  to  entitle  her,  though  they 
Ouveb  were  U8ua'  f°r  passenger  ships.  Upon  cross-exami- 
nation, the  witness  stated  that  on  the  4th  September  in 
the  same  year  he  considered  she  was  in  a  state  entitling 
her  to  be  classed  A  1,  but  that  the  Committee  of  Lloyds 
who  determined  the  classification  suspended  the  cer- 
tificate at  witness's  request :  that  afterwards  he  felt 
dissatisfaction ;  and  a  new  examination  was  made  by  Mr. 
Courtenay :  that  he  went  occasionally  on  board  with  Mr. 
Courtenay  during  the  progress  of  the  alterations ;  and  that 
afterwards  he  signed  Mr.  Courtenay  %  report,  dated  15th 
October  1852,  that  she  was  entitled  to  be  classed  A  1. 
Captain  Reeves,  surveyor  for  the  Board  of  commi3sioners 
appointed  by  Act  of  parliament  for  the  regulation  of 
ships  engaged  in  carrying  emigrant  passengers,  on  the 
8th  September  1852,  surveyed  the  ship  in  question  by 
order  of  the  commissioners.  She  was  then  lying  in  the 
East  India  Dock ;  he  surveyed  her  to  report  as  to  her 
fitness  to  carry  passengers.  This  witness  described 
many  of  the  articles  in  the  particulars  of  the  plaintiffs' 
demand,  including  the  fittings  for  the  standing  and 
running  rigging,  the  work  done  to  the  round  house,  top- 
gallant forecastle  and  deck  house,  the  work  done  to  the 
hull,  and  iron  stores  supplied,  and  the  chain  cables,  and 
stated  that  in  his  judgment  they  were  necessary  for  the 
ship  as  an  emigrant  passenger  ship,  and  to  enable  her 
to  be  passed  by  the  government  emigration  surveyor ;  or 
for  a  transport  ship:  but  the  work  done  to  the  round 
house,  top  gallant  forecastle  and  deck  house  would  not 
be  necessary  for  an  ordinary  merchant  ship.  Other 
witnesses  proved  that  at  the  time  the  work  was  done 
Thomson  appeared   on   board,   and   gave   orders;  that 
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there  were  then  ship-keepers  on  board,  but  no  crew;  that        1855. 

John  McCappin   was   sometimes   on    board ;    that   in     Mitcheson 

November  and  December  some  goods  shipped  on  board       Oliver. 

were  given  up  to  Mr,  Spaeth.    The  following  note  was 

produced. 

"  To  the  officer  on  board  the  ship  Progress. 

"  2nd  December  1852. 

"  Please  deliver  to  the  order  of  Mr.  C.  B.  Spaeth  the 

following  goods  shipped  by  him  : 

"  150  Cases  of  Geneva,  4  Bunks  or  Cases,  100  Barrels 

flour. 

"By  authority  of  Edward  Oliver.  W.  H.  Thomson. 

"  Mr.  Byrne  will  please  to  deliver  these  goods  on  the 

terms  of  my  letter  sent  you. 

Edward  Oliver." 

Mr.  William  Henry  Cotterill,  called  as  a  witness  for  the 
plaintiffs,  having  proved  the  defendant's  signature  to  the 
last  mentioned  paper,  stated,  on  cross-examination,  that 
he  was  attorney  for  the  defendant,  and  was  so  on  the 
18th  November  1852;  the  defendant  had  consulted  him; 
witness  saw  the  defendant  arid  Mr.  Oliverson9  the  attorney 
of  Mr.  William  Hutchison;  the  witness  told  his  client 
the  defendant  to  give  every  facility  captain  Thomson 
required  to  discharge  all  the  cargo  that  was  on  board, 
and  told  Mr.  Oliver  to  give  every  facility  for  unloading 
and  returning  goods  that  were  on  board  the  ship,  and 
prepared  a  letter  to  Mr.  Malcolmson,  who  was  principally 
appointed  ship-keeper  to  deliver  all  the  goods.  John 
James9  a  clerk  at  the  Admiralty,  called  by  the  plaintiffs, 
produced  a  written  tender  made  by  the  defendant  on 
the  30th  November  1852,  and  signed  by  the  defendant 
"Edward  Oliver,  owner,"  and  a  contract  signed   and 
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1855.  made  by  him  with  the  Admiralty  for  the  use  of  the  ship 
Mitcheson  *n  question,  described  as  of  the  class  A  1,  to  convey 
Oliver.  trooP8  on  Her  Majesty's  transport  service  to  Corfu  and 
other  places.  Another  witness  proved  that  the  money 
payable  under  the  contract  for  such  use  of  the  ship  had 
been  received  from  the  Admiralty  by  him  as  agent  of 
and  on  behalf  of  the  defendant. 

Upon  each  occasion  of  the  offering  of  evidence  of 
orders  given  by  Captain  Thomson,  an  exception  to  the 
evidence  was  taken  and  overruled :  and  upon  the  occa- 
sion of  the  offering  of  evidence  as  to  the  examination 
of  the  registry,  and  as  to  the  tender  signed  by  the 
defendant  to  and  the  contract  made  with  the  Admiralty 
by  the  defendant,  exception  was  taken  by  the  defend- 
ant's counsel  to  the  admissibility  of  such  evidence,  and 
in  like  manner  was  overruled;  and  the  evidence  was 
received. 

This  being  the  evidence  adduced  by  the  plaintiffs,  the 
defendants  adduced  the  following  evidence.  Defendant, 
in  the  month  of  July  1852,  being  the  owner  of  the  ship 
in  question,  entered  into  the  following  agreement  with 
one  Henry  Gompertz. 

".London,  14th  July  1852. 

"  Mr.  Edward  Oliver  of  Liverpool,  ship  owner,  agrees 
to  sell,  and  Henry  Gompertz  Esq.  agrees  to  buy,  for  the 
sum  of  7875/1,  ££th  parts  or  shares  of  the  ship  Progress 
of  Liverpool,  942  tons  register,  built  at  St.  Johns  N. 
Brunswick  in  1846,  Edward  Oliver  owner,  now  lying  at 
Antwerp,  together  with  all  her  stores,  which  include  at 
least  two  suits  of  sails  belonging  to  her.  The  vessel 
and  stores  to  be  taken  with  all  faults,  and  to  be  deli- 
vered by  the  seller  at  London  or  Southampton,  in  not 
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later  than  21  days  from  the  day  the  buyer  gives  written  i855. 
orders  to  the  seller  to  bring  the  ship  to  London,  or  in  ~mitc.hkson 
not  later  than  26  days  if  to  Southampton:  the  vessel  to  0liv;ir< 
be  then  classed  by  the  seller  at  his  expence  A  1  at 
Lloyds  to  the  end  of  1852,  and  to  be  also  sheathed  with 
yellow  metal  of  20.  22.  24.  26  and  28  oz.  to  the  16  feet 
over  patent  felt.  The  vessel  to  be  also  passed  by  the 
seller  at  his  expence  with  the  Government  Emigration 
Surveyor  for  the  conveyance  of  passengers  to  Australia. 
It  being  agreed  that  the  buyer  shall  provide  at  his 
expense  all  fittings  between  decks  and  berths,  extra 
boats,  extra  casks,  ventilators  and  all  other  requisites 
for  the  passengers.  Payment  for  the  ship  to  be  made 
to  Mr.  Edward  Oliver  or  to  Messrs.  Armstrong,  GoodhaU 
tf  Chilton,  as  the  agents  of  the  seller,  out  of  the  outward 
passage  money  and  freight  to  Australia,  and  the  same 
to  be  paid  over  by  Messrs.  William  Hutchison  g*  Co., 
whom  the  buyer  authorizes  to  act  as  his  agents  for  the 
loading  and  dispatch  of  the  ship,  in  sums  as  they  may 
receive  it ;  such  payment  to  be  made  in  not  later  than  two 
months  from  the  date  of  the  ship  being  passed  by  the 
Emigration  Surveyor,  within  which  time  the  buyer 
undertakes  to  dispatch  the  ship  from  London  or  South- 
ampton to  Australia.  Should  the  amount  of  passage 
moneys  and  freight  not  be  sufficient  for  the  payment  of 
the  said  purchase  money  of  7875L,  the  balance  to  be 
paid  by  the  buyer  before  the  ship  clears  at  the  Custom 
House  in  cash  less  2£  per  cent,  discount,  or  by  approved 
bills  at  6  months  date.  A  deposit  of  2£  per  cent  on 
the  amount  of  the  purchase  money  to  be  paid  in  cash 
on  signing  this  contract. 

Edward  Oliver.     Henry  Gompertz" 


Oliver. 
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1855.  r^e  following  agreement  was  entered  into  between 

Mitchebon  l^e  **"*  Henry  Gompertz  and  the  said  William  Hut- 
chison Thomson  (called  in  the  evidence  Captain 
Thomson). 

"London,  1st  September  1852. 

"It  is  this  day  mutually  agreed  between  fVilliam 
Hutchison  Thomson,  master  mariner,  and  Henry  Gom- 
pertz Esq.,  owner  of  the  Progress  now  lying  in  London, 
that  the  said  William  Hutchison  Thomson  is  to  take 
command  of  that  vessel  from  this  date,  now  bound  on 
a  voyage  from  London  to  Australia  and  otherwise  as 
employment  may  offer,  on  the  following  terms,  namely 
that  the  said  William  Hutchison  Thomson  is  to  be  paid" 
&c.  (specifying  the  terms). 

John  McCappin,  a  witness  called  for  the  defendant, 
stated  that  he  was  superintendent  of  the  shipping  of  the 
defendant,  and  resided  at  Liverpool,  where  the  defendant 
resided  ;  that  in  the  month  of  August  1852  he  was  sent 
to  London  by  defendant  to  take  charge  of  the  ship 
Progress;  that  he  came  to  London  accordingly,  and 
caused  the  ship,  in  the  month  of  August,  to  be  placed 
in  the  dock  of  Messrs.  Wigram  at  Blackwall,  where 
certain  repairs  were  done  upon  her  on  account  of  the 
defendant;  that  he  afterwards  caused  her  to  be  conveyed 
to  the  East  India  Docks;  and  having  done  so  he  sent  to 
Messrs.  Hutchison  8f  Co.  the  following  letter. 

"  London,  4th  September  1852. 

"  Messrs.  W.  Hutchison  If  Co.  Gentlemen.  Please 
to  take  notice  that  the  ship  Progress  is  now  safe  in  the 
East  India  Dock,  and  is  at  the  risk  and  expence  of  the 
buyer  (as  per  contract  dated  14th  July  1852)  from  this 
date.     I  am  &c,  for  Edward  Oliver,     John  Mc  Capping 
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That  about  the  same  time  he  saw  Captain  Tltomson        1855. 
on  board,  and  received  from  him  the  following  letter     Mitchkson 
from  Messrs.  W.  Hutchison  Sf  Co.  Olive*. 

"9th  September  1852. 

"  Mr.  McCappin.  The  bearer  Captain  W.H.  Thomson 
is  appointed  to  the  command  of  the  Progress.  Yours 
very  truly,  W.  Hutchison  8f  Co.,  ship's  husband." 

That  witness  took  from  the  said  Captain  Thomson  the 
following  receipt  "  Ulackwall,  London,  September  8th, 
1852.  Received  from  Captain  Christie  the  ship  Progress  • 
with  all  her  stores,  as  per  contract  dated  14th  July  1852. 
W.  H.  Thomson."  That,  after  that  time,  Thomson  was 
constantly  on  board ;  and,  while  the  ship  was  in  the  East 
India  Dock  during  the  said  month  of  September,  Captain 
Thomson  and  Mr.  Hutchison  required  many  things  to 
be  done  on  the  ship  by  the  defendant,  insisting  that  the 
defendant  was  bound  to  do  such  things  under  the  con- 
tract of  14th  July;  some  of  which  things  the  witness  on 
behalf  of  the  defendant  agreed  to  do,  and  caused  to  be 
done,  on  behalf  and  at  the  ezpence  of  the  defendant ; 
and  that  others  so  required  he  on  behalf  of  the  defend- 
ant refused  to  do;  that,  among  other  things,  the  witness 
agreed  to  do  part  of  the  standing  rigging  which  had 
been  condemned  by  the  surveyor,  but  refused  to  do  any 
of  the  running  rigging;  that,  while  he  was  on  board 
attending  to  the  work  he  had  agreed  to  do  for  defendant, 
he  saw  various  persons  on  board,  who  had  not  been 
employed  or  ordered  by  the  witness,  doing  work  other 
than  that  agreed  to  be  done  by  the  witness ;  that  the 
witness  left  the  ship  about  the  end  of  October;  that  the 
witness  never  ordered  any  thing  of  the  plaintiffs,  or  to 
be  done  by  the  plaintiffs,  and  never  gave  Thomson  any 
authority  to  do  so.     The  witness  stated  that  the  defend- 
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1855.  ant  was  in  ill  health  and  unable  to  attend  the  trial. 
Mitchbsom  r^e  witness>  on  cross-examination,  stated  that,  during 
all  the  time  he,  witness,  was  there,  Thomson  was  there, 
and  acted  as  master  of  the  ship ;  that  witness  was  there 
every  day ;  that  a  person  of  the  name  of  Jackson,  a 
friend  of  the  defendant,  was  there  occasionally;  that 
Jackson  never  gave  any  orders  without  the  permission 
of  the  witness;  that  the  witness  consulted  Jackson  if 
the  witness  wanted  any  thing;  that  there  were  ship- 
keepers  on  board;  that  witness  paid  the  ship -keepers; 
that  the  duty  of  a  ship-keeper  is  to  take  charge  of  the 
vessel,  to  see  that  it  is  properly  taken  care  of;  that  they 
are  labouring  men  and  usually  old  sailors,  as  was  the 
case  in  this  instance. 

Captain  William  Hutchison  Thomson,  called  as  a 
witness  by  the  defendant,  identified  the  agreement 
already  set  out  between  him  and  Henry  Gompertz  and 
the  receipt  which  he  gave  the  witness  McCappin  for 
the  ship  in  question ;  in  pursuance  of  which  agreement 
he  took  the  command  of  the  said  ship  as  master.  The 
witness  stated  that,  after  the  giving  of  the  receipt,  he 
was  continually  on  board  the  ship;  that  the  witness 
ordered  various  works  to  be  done  on  board  by  instruc- 
tions of  Hutchison  ;  that  by  direction  of  Hutchison  he 
called  on  plaintiffs,  at  the  end  of  September  or  beginning 
of  October  1852;  that  the  witness  gave  orders  to  the 
plaintiffs  for  certain  things  to  be  done  for  the  ship;  that 
he  said  he  was  instructed  by  Hutchison  so  to  do  ;  that 
the  work  was  then  done  from  time  to  time  by  witness's 
orders.  Some  of  the  work  done  by  the  plaintiffs  he  had 
requested  Hutchison  to  do;  that  the  witness  never 
received  any  authority  from  the  defendant,  or  from 
McCappin,    or   Jackson,    or    from    any   one    else,    on 
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behalf  of  defendant;  that,  before  the  ship  had  been        1855. 

hauled    away,   which   was  on   the    18th  November,  a     mhcheson 

quantity  of  cargo  and  passengers9  luggage  had  been  put       Oliver. 

on  board ;  that  these  were  claimed  by  the  owners  and 

the  passengers,  who  applied  to  witness  for  them;  and 

he  told  them  he  had  no  power ;  and  the  witness,  being 

shewn  the  delivery  order  for  Mr.  Spaeth's  goods,  dated 

2d  December  1852,  before  set  forth,  and  being  asked  by 

the  defendant's  counsel,  "  Did  Mr.  Oliver  ever  give  you 

any  authority  of  any  sort  or  kind  with  reference  to  that 

ship  except  that  you  might  deliver  up  the  moveable 

goods  on  board?"  stated  that  the  defendant  sent  a  letter 

to  him,  witness,  through  a  passenger,  authorizing  him  to 

grant  such  a  document  as  that  order  of  the  2d  December. 

That  letter  was  afterwards  proved,  by  a  copy,  and  was 

as  follows.     "London,  27th  November  1852.     Captain 

Thomson.     Sir,   You   having  been  employed  by  Mr. 

Henry  Gompertz  with  respect  to  the  ship  Progress,  and 

have  as  I  understand  taken  on  board  her  sundry  goods 

for  which  you  have  signed  bills  of  lading,  I  write  to  say 

that  I,  as  the  legal  owner  of  the  said  ship,  but  having 

had  nothing  to  do  with  any  such  shipments,  make  no 

objection  to  any  such  goods  being  taken  out  of  the  ship, 

and  delivered  up  to  the  persons  who  shipped,  on  the 

cancellation  of  the  bills  of  lading  given  for  the  same.     I 

further  do  not  object  to  the  temoval  of  the  carpets  and 

other  moveable  furniture  put  into  the  ship  by  order  of 

Mr.    Gompertz.      I  am,   Sir,    your  obedient   Servant, 

Edward   Oliver."      The   witness    identified   the   paper 

dated  2d  December  1852,  addressed  to  the  officer  on 

board  the  ship  Progress,  and  stated  that  it  was  by  the 

authority  of  the  above  letter  of  the  27  th  November,  and 

by  no  other  authority,  that  he  signed  the  paper  of  the 
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1855.        2d  December;  and  that  be  never  had  any  other  authority 
Mitcheson"  fr°m  ^e  defendant;  and  that  he  was  never  on  board  the 
Olive*       shiP  after  the  18th  November  1852. 

William  Hutchison,  called  as  a  witness  for  the  defend- 
ant, stated  that  in  July  1852  he  was  a  ship  broker 
trading  under  the  firm  of  William  Hutchison  tf  Co. ; 
that  he  acted  on  behalf  of  Mr.  Henry  Gompertz  in 
treating  with  Messrs.  Armstrong,  GoodhaU  tf  CliUton, 
acting  for  the  defendant  upon  the  occasion  of  the  making 
of  the  agreement  dated  14th  July  1852;. that  afterwards 
witness  sent  to  them  the  following  letter:  "1,  Riches 
Court,  Lime  Street,  8  Sept,  1852.  Messrs.  Armstrong, 
GoodhaU  tf  Chilton.  Dear  Sire.  Please  give  the  bearer 
the  register  and  light  bills  per  '  Progress,9  that  we  may 
enter  her  at  once.  We  are,  yours  respectfully,  W.  Hut' 
chison  and  Co."  That  the  witness  received  the  register 
and  light  bills,  and  gave  the  following  receipt.  "  Received 
from  Armstrong,  GoodhaU  tf  Chilton  the  register,  re- 
quiring note  and  crew  list  of  the  *  Progress,*  Messrs.  Hut- 
chison and  Co.  returning  the  register  after  entering  the 
ship  out.  W.  Hutchison.  London,  9th  September,  1852." 
That  the  witness  afterwards  returned  the  ship's  register 
to  Messrs.  Armstrong,  GoodhaU  tf  Chilton,  with  the 
appointment  of  Captain  Thomson  as  master  thereon 
indorsed,  which  witness  had  procured  at  the  Custom 
House :  that  the  witness  several  times  went  on  board  the 
ship  with  Captain  Thomson,  and  had  discussions  with 
the  witness  McCappinss  to  various  things  which  witness, 
on  behalf  of  Gompertz,  required  to  be  done  by  the  defend- 
ant under  the  said  contract  of  14th  July  1852;  that 
some  of  those  things  Mc.  Cappin  agreed  on  behalf  of 
the  defendant  to  do,  and  others  he  refused  to  do.  That 
witness  never  had  any  authority  from  the  defendant  to 


XVIII.  VICTORIA. 


433 


give,  and  never  did  give,  any  orders  to  the  plaintiffs  for         1855. 
or  on  behalf  of  the  defendant:  that  he  recommended     Mitcheson 
Captain  Thomson  to  go  to  the  plaintiffs.  Oliver. 

Mr.  William  Henry  Cotterill,  defendants'  attorney, 
stated  that  a  letter  dated  29th  November  1852,  from  the 
defendant,  addressed  to  Malcolmson,  was  written  under 
the  advice  of  witness ;  that  Malcolmson  was  a  man  put 
into  possession  by  defendant  after  the  18th  November, 
1852,  and  at  the  time  of  the  trial  was  abroad;  and  that 
the  authority  written  under  the  letter  of  2d  December, 
1852,  from  the  defendant  to  Byrne,  was  written  under 
the  advice  of  witness.  That  the  following  is  a  copy  of  the 
letter  of  the  29th  November,  1852.  "  Mr.  Malcolmson. 
Sir.  You  will  please  to  allow  Captain  Thomson  to  re- 
move any  goods  on  board  the  ship  'Progress?  also 
carpets  and  other  moveable  furniture,  put  into  the  ship 
by  order  of  Mr.  Gompertz.  I  am,  Sir,  Your  obedient 
servant,  Edward  OUver" 

Harrison  Chilton,  a  witness  called  on  behalf  of  the 
defendant,  stated  that  he  was  of  the  firm  of  Armstrong, 
Goodhall  §•  Chilton,  ship  agents ;  that  the  said  firm  on 
behalf  of  the  defendant  negotiated  with  the  witness 
Hutchison  on  behalf  of  Henry  Gompertz  upon  occasion 
of  the  agreement  of  the  14th  July,  1852 ;  the  witness 
identified  the  letter  (p.  432)  of  the  8th  September,  1852, 
from  Hutchison  §*  Co.  to  the  firm  of  the  witness,  and 
the  receipt  (p.  429)  signed  by  Hutchison,  spoken  of 
by  him,  dated  9th  September.  The  witness  stated  that 
he  delivered  the  register  to  Hutchison  for  the  sole  pur- 
pose mentioned  in  the  letter ;  that  some  time  after  the 
receipt  of  the  9th  September  he  received  back  the  register 
from  Hutchison;  that  his  attention  was  not  called  to 
the   fact  that  the  appointment  of  Thomson  as  roaster 

VOL.    V.  2   F  E.   &   B. 
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1855.  had  been  made  in  the  register;  that  he  did  not  see  it; 
Mitcheson  an^  t^lat  he  did  not  know  of  it  until  about  a  month  after- 
Oliver.  wards,  about  the  time  when  the  defendant  took  possession 
of  the  ship.  On  his  cross-examination  he  stated  that  the 
ship  could  not  be  entered  out  without  a  regular  master, 
except  by  sufferance  or  in  the  name  of  the  old  master ; 
that  Captain  Christie,  the  former  master,  had  been  ap- 
pointed to  another  ship,  and  that  it  was  well  known 
that  he  was  not  to  continue  in  command.  Mr.  Robert 
Jackson,  a  witness  called  for  the  defendant,  stated  .that 
he  was  a  friend  of  the  defendant  and  occasionally  went 
on  board  the  ship  in  question ;  and  that  he  never  au- 
thorized Captain  Thomson  or  any  other  person  to  give 
any  orders  to  the  plaintiffs  on  the  defendant's  account; 
that  he  had  paid  for  the  defendant  the  amount  of  dock 
dues,  claimed  by  and  due  to  the  Hast  India  Dock  Com- 
pany; and  that  the  ship  without  the  payment  of  those 
dues  could  not  have  been  allowed  to  go  out  of  the 
dock  (a). 

"  This  being  the  evidence  on  both  sides,  the  Lord  Chief 
Justice  stated  to  the  jury  that  the  defendant  would  not  be 
liable  to  the  plaintiffs'  demand,  merely  as  owner  of  the 
ship,  nor  by  reason  of  his  being  registered  as  such 
owner;  nor  would  he  be  liable  merely  by  the  orders  being 
given  to  the  plaintiffs  by  the  registered  master  of  the 
ship;  but  that  the  defendant  might  be  liable  if  he  re- 
mained in  possession  of  the  ship  and  held  himself  out 
as  owner,  and  if  a  person  acted  as  master  of  the  ship 
with  his  privity  and  consent,  and  the  goods  and  work 
were  supplied  to  and  done  upon  the  ship  upon  the 
credit  of  the  owner,  by  the  bonis  fide  orders  of  the 

(a)  The  whole  of  the  evidence,  as  stated  in  the  bill  of  exceptions,  is 
set  forth  in  the  text ;  but  the  statement  hss  been  abridged.  The  statement 
of  the  summing  up  is  set  forth  verbatim. 
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master,  given  with  the  privity  of  the  owner,  and  if  the  1855. 
goods  and  work  were  fit,  necessary  and  proper  for  the  m,TCHE80N 
ship,  under  the  circumstances  in  which  she  was  placed, 
and  fit  and  necessary  for  the  purposes  of  the  ship,  at  the 
time  of  the  orders :  and  the  jury  would  consider  whether, 
upon  the  evidence  adduced  on  both  sides,  they  were  of 
opinion  that  the  defendant  had  authorized  the  goods  and 
work  to  be  supplied  and  done  on  his  credit,  and  the  goods 
and  work  had  been  supplied  and  done  on  his  credit 

"  Whereupon  the  counsel  learned  in  the  law  for  the 
defendant  did  then  except"  &&  (the  exceptions,  in  varied 
shapes,  were,  in  substance,  that  there  was  no  evidence 
that  Thomson  was  the  agent  of  the  defendant,  or  that  the 
defendant  held  him  out  as  such) ;  and,  also,  "  That  the 
master  of  a  British  vessel,  not  on  a  voyage,  but  in  dock 
in  London,  the  owner  being  at  Liverpool  within  a  few 
hours'  communication,  has  no  authority,  as  such  master, 
to  pledge  the  credit  of  the  owner  by  an  order  for  repairs 
or  supplies  to,  or  alterations  of,  or  additions  to,  the  vessel, 
when  there  is  no  pressing  necessity  for  them." 

"  Whereupon  the  Lord  Chief  Justice  stated  to  the  jury 
that  in  his  opinion  there  was  evidence  for  the  considera- 
tion of  the  jury  on  which  they  might  find  a  verdict  for 
the  plaintiffs :  that  the  jury  would  consider  whether  the 
order  had  been  given  with  the  authority  of  the  defendant ; 
that  the  jury  would  consider  whether,  upon  the  evidence 
adduced  and  the  direction  they  had  before  received,  the 
defendant  had  not  made  himself  originally  liable ;  that 
Whether  defendant  had  authorized  the  order  was  a 
question  of  fact  for  the  jury ;  that,  although  the  facts 
given  in  evidence  by  the  defendant  were  believed,  he 
was  not  conclusively  entitled  in  point  of  law  to  a  verdict; 
2  r  2 
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1855.       that,  under  the  circumstances  proved,  the  jury  might 
Mitcheson    come  t0  l^e  conclusion  that  the  master  had  authority  to 
Q  T-  bind  the  owner  for  necessary  repairs  or  stores  for  the 

ship,  although  the  master  had  been  appointed  by  a  third 
person ;  that  under  the  circumstances  proved  the  defend- 
ant might  be  liable  although  he  was  residing  in  Liver- 
pool,  and  the  goods  were  supplied  and  the  work  was 
done  in  the  port  of  London;  and  that  there  was  evidence 
for  the  consideration  of  the  jury  that  Thomson  acted  as 
master  of  the  ship  with  the  privity  and  concurrence  of 
the  defendant.  And  the  said  Lord  Chief  Justice  declined 
to  give  any  other  direction ;  and  with  that  direction  he 
left  the  issue  to  the  jury.  Thereupon  the  counsel 
learned  in  the  law  for  the  defendant  did  except  to  the 
said  direction." 

Bramwell  now  (a)  argued  for  the  party  assigning 
error,  defendant  below.  This  case  is  in  effect  an  appeal 
from  the  judgment  of  the  majority  of  the  Court  of 
Queen's  Bench  in  Frost  v.  Oliver  (b),  which  was  an 
action  by  another  tradesman  against  the  same  defendant, 
for  goods  supplied  to  the  same  ship.  The  facts  in  the 
two  cases  did  not  substantially  differ.  The  view  taken 
by  Lord  Campbell  in  the  Court  below,  both  in  Frost  v. 
Oliver  (b)  and  on  the  trial  of  this  cause,  renders  it 
difficult  to  condense  the  evidence.  In  the  judgment 
in  Frost  v.  Oliver  (b)  Lord  Campbell  says  (c)  that  it  was 

(a)  B«fora  Maule,  CreetweU,  Wittiame  and  Cnmder  Ji.,  and  Par**, 
Alder*)*,  Piatt  and  Martin  Bs.  The  argument  was  not  completed  on 
this  day,  and  was  resumed  on  Wednesday,  June  27,  before  Mauk,  CreesweR 
and  Crtneder  Ji.,  and  Parke,  Alderwn,  Piatt  and  Martin  Bi. 

(6)  2  E.  f  B.  301.  (c)  2  B.  fr  B.  302. 
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proved  "  that,  with  his"  (Oliver's)  " privity,  one  Thomson       1855. 

was  registered  as  master  of  the  ship.''    And  in  the    MrrcHEBON 

present  case  he  tells  the  jury  to  find  for  the  plaintiff     Oliver. 

"if  a  person  acted  as  master  of  the  ship  with  his  privity 

and  consent"    The  whole  evidence  now  appears  on  the 

record :  and  it  'is  submitted  that  the  Lord  Chief  Justice 

erred  in  fact,  when  he  thought  that  privity  and  consent 

was  proved.     [Maule  J.    On  the  present  record,  all  that 

we  can  inquire  as  to  this  is  whether  there  was  evidence 

from  which  the  jury  might  infer  privity  and  consent. 

But  what  do  these  words  here  mean  ?]     The  inaccurate 

use  of  these  vague  words  appears  to  have  misled  the  Lord 

Chief  Justice.  There  may  be  some  evidence  that  Olivers 

brokers,  Armstrong,  GoodhallSf  Chilton,  might  have  known 

that  Gompertz  had  appointed  Thomson  his  captain,  and 

made  no  objection ;  but  their  knowledge  is  not  for  this 

purpose  Olivers;   and,  if  it  was,  this  kind  of  privity 

and  consent  will  not  support  the  ruling.     The  issue  is, 

whether  OKver  is  liable  to  the  plaintiffs  on  a  contract. 

There  are  but  three  ways  in  which  a  person  can  be 

liable  on  a  contract.     1st,  when  he  has  himself  made  it ; 

2nd,  when  an  agent  really  authorized  to  bind  him  has 

made  the  contract  for  him  as  principal ;  3rd,  when  a 

person  has  made  the  contract  for  him  as  principal,  not 

really  having  authority  so  to  do,  but  the  conduct  of  the 

supposed  principal  precludes  him  from  denying  that  there 

was  authority.    There  is  no  pretext  here  for  saying  that 

this  case  falls  within  the  first  class.     There  is  distinct 

evidence  that  Thomson  was  really  acting  as  agent,  not  of 

Oliver,  but  of  Hutchison  and  Gompertz;  and  consequently 

this  case  cannot  fall  within  the  second  class.  Does  it  theu 

fall  within  the  third  class?     It  must  have  been  on  the 

supposition  that  it  docs  fall  within  this  third  class  that 
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1855.  the  Lord  Chief  Justice  in  the  present  case  ruled  "  that, 
Mitcheson  ^though  the  facts  given  in  evidence  for  the  defendant 
were  believed,  he  was  not  conclusively  entitled  in  point 
of  law  to  a  verdict"  It  is  not  disputed  that,  if  a  party 
induces  another  to  believe  that  facts  exist  which  do  not, 
and  to  act  on  that  belief,  it  is,  as  between  them,  as  if 
the  facts  were  true ;  but  there  is  no  evidence  of  any 
holding  out  by  Oliver  of  anything  untrue.  As  was 
observed  by  Erie  J.  in  his  judgment  in  Frost  v.  OUver{a)9 
"the  defendant  has  misrepresented  nothing  and  con- 
cealed nothing  as  between  him  and  the  plaintiff.'* 
[ParAe  B.  Supposing  that  Oliver  had  said  or  done 
something  inconsistent  with  the  true  facts,  which  does 
not  appear  to  be  the  case,  still  it  would  not  bind  him 
unless  the  plaintiff  supplied  the  goods  on  the  faith  that 
Oliver  was  the  contracting  person.  I  purposely  avoid 
saying  on  Olivers  credit,  a  phrase  which  1  wish  were 
never  used,  as  it  constantly  misleads  juries  into  thinking 
that  something  short  of  being  the  contracting  party 
will  make  a  person  liable.  But  in  this  case  I  find 
that  Thomson  gives  evidence  that  he  bad  no  authority 
from  Oliver,  that  he  had  authority  from  Hutchisons 
and  that  when  he  gave  the  orders  be  said  he  was 
instructed  by  Hutchison  to  do  so.  Therefore  the 
plaintiffs  who  supplied  the  goods  on  those  orders  must 
have  known  that  Hutchison  and  his  principal  were 
the  contracting  parties,  not  Oliver.  If  that  was 
believed,  why  was  it  not  a  conclusive  defence?] 
There  is  another  point  of  considerable  importance, 
though  probably  it  is  not  necessary  to  decide  it  The 
ship  is  in  dock  in  London;  the  owner  is  resident  at 
Liverpool  within   easy   distance.      Supposing   Thomson 

(a)  2E.&B.  320. 
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was  the  defendant's  captain  regularly  appointed;  he  1855. 

could  not,  under  such  circumstances,  without  express  M|TCI1E80N 

authority,  bind  his  owners  by  giving  orders  for  substan-  Oliver. 
tial  alterations  in  the  ship. 

Bovill,  contriL  It  frequently  happens  that,  if  a  party 
really  holds  a  particular  position,  as  for  instance  that  of 
master  of  a  ship,  the  position  at  once  gives  him  authority 
and  defines  it.  If  the  person  filling  such  an  office 
exercises  the  authority  generally  attached  to  it,  it  binds 
his  principal,  though  the  particular  act  may  be  against 
express  private  instructions;  Story  an  Agency,  sect.  126, 
p.  99.  And,  if  the  persons  who  have  the  power  to  fill 
up  such  a  situation  permit  a  person  to  usurp  the  appear- 
ance of  the  situation,  his  acts  bind  exactly  as  if  he  really 
filled  it  [Maule  J.  I  remember  that  doctrine  being 
acted  on.  A  wine  merchant  sued  for  the  wine  he  had 
sold  to  my  clients.  The  defence  was  payment.  The 
facts  were  that  the  defendants'  clerk  went  to  the  plain- 
tiff's counting  house,  and  there  found  sitting  behind  the 
desk,  where  the  plaintiff's  clerk  ought  to  have  been,  a 
man  with  inky  sleeves  and  a  pen  behind  his  ear,  who 
looked  into  books  and  in  all  respects  behaved  as  a  clerk 
should  do ;  that  man  took  the  money  and  gave  a  receipt 
in  the  plaintiff's  name.  It  turned  out  that  he  was  one  of 
a  gang  of  swindlers  who  knew  that  money  was  likely  to 
be  paid  that  day,  and  bad  by  stratagem  got  the  real 
clerks  out  of  the  way;  Lord  Tenterden  held  it  a  good 
payment  as  against  the  plaintiff.]  The  case  is  reported ; 
Barrett  v.  Deere  (a).  Prescott  v.  Flinn{b)  is  a  case 
shewing  that  a  principal  is  bound  by  his  agent  acting 
within  his  apparent  authority.     The  office  of  master  of  a 

(a)  M.  fr  M.  200.  (*)  9  Bing.  19. 
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1865.  ship  imports  such  general  authority;  Story  on  Agency, 
Mitchebon  P-  94-  8- 119-;  Pothier  Traitedes  Obligations,  part  2,  cap.  6, 
Oliver.  Sect* 8>  art*  2>  $  1L  num* 448# »  ^bbott  on  Shipping,  part  2, 
cap.  3,  s.  2,  p.  134,  8th  ed.  [itfat<&  J.  There  is  no 
doubt  that  a  person  holding  a  situation  to  which  authority 
is  annexed  may  often  bind  his  principal  by  acts  done 
within  the  scope  of  that  authority,  though  contrary  to 
express  orders.  But,  supposing  you  make  out  that  there 
.  is  evidence  that  Thomson  was  the  true  captain  of  Oliver, 
or  that  the  plaintifls  are  entitled,  as  against  Oliver,  to  treat 
him  as  having  the  authority  of  a  true  captain  of  Oliver, 
you  have  further  to  make  out  that  the  authority  to  give 
such  orders  under  such  circumstances  is  incident  to  the 
office  of  captain.  Now  the  captain  of  a  ship  is  the  general 
agent  of  the  owner  for  all  things  rendered  necessary  by 
the  maritime  exigencies  of  a  voyage :  but  fitting  up  a 
ship  in  dock,  so  as  to  satisfy  the  conditions  of  a  contract 
of  sale,  is  not  one  of  those  maritime  exigencies.  Beyond 
that,  also,  the  master  often  is  of  necessity  the  agent  for 
his  owners  to  do  all  which  must  be  done  promptly  for 
the  preservation  of  the  ship,  there  being  no  one  else 
to  do  it  for  the  owner.  Even  in  the  home  port  he 
has  some  authority  on  this  ground.  I  should  say,  for 
instance,  that,  if  a  ship  in  dock  caught  fire,  the  master 
might  pledge  his  owner's  credit  to  hire  men  to  put  it 
out,  though  he  knew  that  his  owner  was  in  his  office 
in  the  next  street;  for  the  exigency  gives  him  rio  time 
to  consult  him  even  there.  But  the  work  here  done 
was  not  rendered  necessary  by  any  maritime  exigencies 
of  a  voyage ;  and  there  was  no  such  necessity  for  speed 
in  fitting  her  up,  but  that  the  owner  at  Liverpool  could 
be  consulted.]  The  real  exception  is  that  there  was  no 
evidence  to  go  to  the  jury.    Now  since  stat  14  &  15  Vict. 
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c.  99.  s.  12.  the  register  is  prima  facie  proof  of  its  contents,       1855. 


and  consequently  prima  facie  proof,  in  this  case,  that  Oliver  Mitcheson 
was  owner  of  the  Progress,  and  Thomson  captain  of  her.  0 liter. 
The  register  was  given  to  Hutchison  §•  Co.  that  they 
might  enter  her  for  the  voyage.  That  could  not  be 
done  without  a  captain;  and  therefore  there  was  evi- 
dence that  Oliver  bad  sanctioned  the  placing  Thomson's 
name  on  the  register  as  captain.  That  brings  the  case 
within  the  principle  in  Barrett  v.  Deere  (a)  and  Rich  v. 
Coe(b);  and  it  was  at  least  a  question  for  the  jury 
whether  these  things  ordered  were  within  the  autho- 
rity of  the  master  to  bind  his  owners;  Williamson  v. 
Page{c).  [Martin  B.  In  Abbott  on  Shipping,  part  2, 
cap.  3,  s.  1,  p.  133,  (8th  ed.),  immediately  before  the 
passage  you  quoted,  Lord  Tenterden  explains  who  are 
the  owners  whom  the  captain  may  bind:  "the  owners 
here  spoken  of  are  not  in  all  cases  the  persons  in  whom 
the  absolute  legal  title  of  the  ship  may  be  vested,  but 
rather  those  from  whom  the  master  derives  his  authority, 
and  whose  agent  be  is,  on  the  particular  occasion.1 
Thomson's  owner,  thus  defined,  is  Gompertz,  not  Oliver. 
Parke  B.  I  remember  when  it  was  supposed  that  the 
liability  to  pay  for  repairs  depended  upon  the  owner- 
ship. But  the  matter  has  long  been  put  ou  its  true 
ground,  that  of  contract,  not  of  ownership.]  There  was 
surely  evidence  in  this  case  that  Oliver  kept  possession 
whilst  Thomson  acted  as  captain ;  it  is  like  Dotoson  v. 
Leehe  (rf).  The  facts  that  the  repairs  were  done  on  the 
ship  in  his  possession  and  for  his  benefit  are  surely 
evidence ;   Jennings  v.  Griffiths  (*),    Cox  v.   Reid  (g). 


(«)  M.  £  M.  200. 
(e)  1  Car.fr /£  581. 
(t )  By.  &  Moo.  42. 


(*)  2  Cowp.  636. 

(d)  Dowl.tR.N.P.C.5'l. 

(*)  &lt-  4"  Moo.  199. 
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1855.       [Parke  B.     Your  argument  seems  to  me  to  be  founded 
on  confusing  two  different  things.    One  way  of  making 
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▼•  Oliver  liable  would  be  by  evidence  raising  a  primfi  facie 

inference  that  Thomson  really  had  authority  to  bind 
Oliver.  I  think  there  was  some  such  evidence ;  but  such 
prima  facie  evidence  might  be  rebutted  by  proof  that  he 
had  not  in  truth  such  authority ;  and  in  this  case,  if  the 
evidence  for. the  defendant  is  believed,  it  was  rebutted. 
The  other  way  of  fixing  Oliver  is  by  shewing  such  con- 
duct on  the  part  of  Oliver  as  to  induce  the  plaintifls  to 
believe  that  Thomson  had  authority,  and  such  acting  by 
the  plaintifls  on  that  belief,  as  to  preclude  Oliver  from 
relying  on  the  want  of  actual  authority.  What  case 
of  that  sort  is  made  out  here?  Do  you  carry  your  pro- 
position so  far  as  to  say  that,  if  the  legal  owner  of  a  ship 
demised  her  for  a  term  of  years  to  a  lessee,  who  was  to 
appoint  his  own  captain  and  crew,  and  keep  the  vessel 
in  repairs  himself,  the  owner  would  be  liable  on  all 
contracts  for  repairs  made  by  the  lessee's  captain  with 
parties  who  had  not  express  notice  of  the  demise  ?]  It 
would  seem  so  from  Rich  v.  Coe(a).  It  would  be  hard 
if  a  consignor  shipping  goods  on  board  a  ship  and  taking 
a  bill  of  lading  from  the  person  who  acted  as  master 
should  not  have  the  security  of  the  owner  of  the  ship. 

Bramtcettf  in  reply.  It  is  true  that,  where  authority 
to  a  certain  extent  is  generally  attached  to  a  particular 
position,  the  person  filling  that  position  may  bind  his 
principals  to  that  extent  And  it  may  be  that,  if  usage  of 
trade  renders  it  the  duty  of  those  carrying  on  a  particular 
business  to  have  an  agent  of  a  particular  sort,  they 

(a)  2  Cowp.  636. 
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must  at  their  peril  see  that  no  one  usurps  the  appearance        1855. 
of  being  such  an  agent :  so  that  it  may  be  that  a  mer-    mitcheson 
chant  who  occupies  and  keeps  open  a  counting  house  is      quver. 
answerable  for  those  who  appear  to  be  his  clerks  in  it ; 
and  it  may  be  that  a  person  who  sends  a  ship  on  a 
voyage  is  answerable  for  the  man  who  appears  to  be 
captain  of  it     But  the  owner  of  a  ship  is  not  bound  as 
such  to  have  a  captain,  and  may  demise  it  to  a  lessee 
who  sends  her  on  a  voyage,  and  who  would  then  be 
the  person  responsible  for  the  captain.    It  is  not  how- 
ever necessary  to  argue  how  that  would  be ;  for  here  the . 
ship  was  in  dock,  without  any  crew;  and  no  obligation 
to  have  a  captain  was  imposed  on  any  one.     And  the 
orders  here  given  were  beyond  the  prima"  facie  authority 
of  a  captain,  the  owner  being  near.     [He   was  then 
stopped  by  the  Court.] 

Parke  B.  It  is  unnecessary  to  hear  any  argument  to 
the  extent  of  the  prima  facie  authority  of  a  captain 
under  these  circumstances,  which  is  a  question  which 
had  better  be  left  open  on  this  occasion;  as,  inde- 
pendently of  that,  we  are  all  satis6ed  that  there  must 
be  a  venire  de  novo. 

None  of  us,  I  believe,  have  doubted  that  the  jury  came 
to  the  wrong  conclusion,  and  that  the  verdict  ought  to 
have  been  for  the  defendant,  on  this  single  ground  that 
no  contracts  can  bind  a  defendant  unless  made  by  some 
one  who  had  real  authority  to  bind  him,  or  unless  the 
defendant  is  precluded  from  denying  that  there  was 
authority  in  the  person  who  made  the  contract  It  is 
perfectly  settled  now  that  the  liability  to  pay  for  supplies 
to  a  ship  depends  on  the  contract  to  pay  for  them,  and 
not  on  the  ownership  of  the  ship.     We  are  all  satisfied 
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1855.  lhat  on  this  evidence  the  jury  ought  not  to  have  found 
Mitchbbon  ^(WW,WI  really  agent  for  the  defendant  in  making  this 
Olive*,  contract,  nor  that  the  defendant  held  out  false  colours, 
representing  that  Thomson  had  authority  to  bind  him, 
when  in  point  of  fact  he  had  not,  so  as  to  induce  the 
plaintiffs  to  believe  that  he  could  make  the  contract  for 
the  defendant  and  that  the  plaintiffs  acted  in  the  supply 
on  that  belief.  But,  though  we  are  all  convinced  the 
verdict  was  wrong,  the  question  on  this  record  is  whether 
the  summing  up  is  erroneous  -in  the  points  excepted  to. 

We  think  it  is  in  two  parts.  In  the  first  it  is  defec- 
tive ;  and  the  defect  is  one  which  might  mislead  the  jury, 
and  we  think  probably  did  lead  them  to  find  the  verdict 
which  they  did  find.  In  the  other  part  it  is,  we  think, 
wrong. 

Lord  Campbell  told  the  jury  that  "  the  defendant 
would  not  be  liable  to  the  plaintiffs'  demand,  merely 
as  owner  of  the  ship,  nor  by  reason  of  ^is  being  regis* 
tered  as  such  owner ;  nor  would  he  be  liable  merely  by 
the  orders  being  given  to  the  plaintiffs  by  the  registered 
master  of  the  ship :"  and  so  far  the  direction  is  perfectly 
accurate :  but  then  comes  an  enumeration  of  the  cir- 
cumstances under  which  the  defendant "  might  be  liable,*' 
which  must  be  understood  as  meaning  that,  if  the  jury 
found  that  these  circumstances  all  existed,  they  should 
find  for  the  plaintiffs.  We  think  that  this  enumeration 
is  defective.  The  circumstances  enumerated  are :  If 
the  defendant  "  remained  in  possession  of  the  ship  and 
held  himself  out  as  owner,  and  if  a  person  acted  as  master 
of  the  ship  with  his  privity  and  consent,  and  the  goods  and 
work  were  supplied  to  and  done  upon  the  ship  upon  the 
credit  of  the  owner,  by  the  bona  fide  ordere  of  the  master, 
given  with  the  privity  of  the  owner,  and  if  the  goods  and 
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work  were  fit,  necessary  and  proper  for  the  ship,  under  1855. 
the  circumstances  in  which  she  was  placed,  and  fit  and  mitchkbon 
necessary  for  the  purpose  of  the  ship,  at  the  time  of  the  0li^r 
orders."  Now  we  think  that,  though  all  these  circum- 
stances existed,  yet  it  would  not  be  enough  to  render 
the  defendant  liable,  unless  the  person  acted  as  the 
defendants  master  of  the  ship  with  his  privity  and  con- 
sent, and  the  goods  and  work  were  supplied  to  and  done 
upon  the  ship,  not  merely  u  upon  the  credit  of  the  owner, 
by  the  bona  fide  orders  of  the  master  given  with  the 
privity  of  the  owner,"  but  as  on  a  contract  with  the 
owner  on  orders  given  by  the  master  as  for  him.  Now, 
in  this  case,  on  the  evidence  it  appears  that  the  defend- 
ant did  not,  by  word  or  deed,  in  any  way  hold  out 
Thomson  as  Ai*  master;  and  therefore  the  defect  in  this 
part  of  the  summing  up  is  material,  and  would  influence 
the  verdict  After  having  detailed  these  circumstances 
as  what  would  make  defendant  liable,  Lord  Campbell 
states  the  proposition  in  a  general  form,  and  desires 
the  jury  to  consider  "whether,  upon  the  evidence  upon 
both  sides,  they  were  of  opinion  that  the  defendant  had 
authorized  the  goods  and  work  to  be  supplied  and  done 
on  his  credit,  and  the  goods  and  work  bad  been  supplied 
and  done  on  his  credit."  Taking  that  as  a  detached 
part  of  the  summing  up,  unaffected  by  what  went 
before,  that  is  unexceptionable;  for,  no  doubt,  if  the 
jury  disbelieved  the  parts  of  the  case  that  made  for  the 
defendant,  and  jrew  foe  primafacie  inference  from  the 
ownership  and  other  facts,  there  was  evidence  on  which 


they  might  find  that  Thomson  was  in  fact  master  for  the 
defendant;  and,  that  being  so,  we  cannot  agree  with  the 
exceptions  that  there  was  no  evidence  to  go  to  the  jury. 
Then  follows  another  part  of  the  summing  up  which 
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we  think  erroneous.  Lord  Campbell  tells  the  jury 
that  "Whether  defendant  had  authorized  the  order 
was  a  question  of  fact  for  the  jury."  As  I  have  already 
said,  we  think  that  right,  and  that  there  was  evidence  to 
leave  to  the  jury  on  that  question  of  fact  But  then  he 
adds  that,  "  although  the  facts  given  in  evidence  for  the 
defendant  were  believed,  he  was  not-conclusively  entitled 
in  point  of  law  to  a  verdict."  We  think  that  objection- 
able ;  for,  as  there  was  only  evidence  of  an  actual 
authority,  and  no  evidence  of  such  a  holding  out  of 
Thomson  by  the  defendant  as  his  agent,  as  to*  preclude 
the  defendant  from  denying  the  agency,  the  real  question 
for  the  jury  was  whether  Thomson  was  in  fact  the 
defendant's  agent;  and,  if  the  defendant's  evidence  was 
believed,  he  was  not  The  summing  up  proceeds:  "that 
under  the  circumstances  proved  the  defendant  might  be 
liable  although  he  was  residing  in  Liverpool,  and  the 
goods  were  supplied  and  the  work  was  done  in  the  port 
of  London"  On  that  we  give  no  opinion.  He  then 
proceeds :  "  that  there  was  evidence  for  the  consideration 
of  the  jury  that  Thomson  acted  as  master  of  the  ship  with 
the  privity  and  concurrence  of  the  defendant"     As  I 


have  already  said,  we  think  there  was  no  evidence  that 
Thomson  acted  as  the  defendants  master  of  the  ship: 
and  here  again  the  summing  up  is  defective.  And  there 
must  be  a  new  trial. 

We  have  not  entered  upon  the  question  whether  it  is 
within  the  scope  of  a  master's  general  authority  to  bind 
the  owner  for  substantial  repairs  done  in  London,  when 
the  owner  resides  in  Liverpool.  It  is  not  to  be  assumed 
that  we  think  that  ruling  right 

The  rest  of  the  Court  concurred. 

Venire  de  novo  awarded. 
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Sophia   Elizabeth   Baroness   Wenman  a9a*Mt  ]£^ 
William  Mackenzie. 


"PIRST  count:  for  injuring  plaintiff's  reversion  in  a  In  an  action 
close  in  the  occupation  of  William  Fairman  as  her  the  plaintiff'! 

.  .  ,    .     .       .      .  ...  reversionary 

tenant,  by  cutting  a  trench  in  it ;  lajmg  special  damage  interest  in  a 
thereby  to  a  several  fishery  of  plaintiff.  in^'sBstuwy 

Second  count:  for  injuring  plaintiff's  reversion  in  a  Si  the  lioil  of 
separate  and  several  fishery,  in  the  possession  of  Fair-  jjj*  JSa^both' 
man  as  her  tenant,  by  digging  the  soil,  muddying  the  in  the  posses- 
water,  and  thereby  injuring  the  fishery.  ner  tenant, 
*                                                                            issues  were 
Third  count     Trespass  quare  clausum  fregit.                taken  on  plain- 
Pleas.    1.  Not  guilty.    2.  To  first  count:    That  the  the  fishery  and 
close  was  not  in  possession  of  Fairman  as  plaintiff's  SbewS/^The 
tenant     3.  To  first  count:  That  the  reversion  in  the  w°*Xther 
close  did  not  belong  to  plaintiff.     4.  To  second  count :  jjj  ™lto*" 
That  the  fishery  was  not  in  the  possession  of  Fairman  as  ^a,n«?or,t? 

tenant   to  plaintiff.    5.    To  second  count:    That   the  tiff  gave  m 

evidence  the 
reversion  in  the  fishery  did  not  belong  to  plaintiff.  6.  To  proceedings  in 

.     .  *n  action  by 

third  count :  That  the  close  was  not  plaintiff's.  7.  To  f.  against  g. 
third  count:  That  it  was  the  close  of 'Henry  Flumptre  that  action m 
Gipps,  and  leave  and  licence  from  Gipps.  luring^ 

Issue  was  taken  on  these  several  pleas.  ?*!^!!Lb/  .  -i 

*  tearing  up  soil, 

described  as 
being  the  soil 
of  the  now  plaintiff,  and  thereby  destroying  the  fish.  To  this  there  was  a  plea  of  Not  guilty. 
The  amount  of  damages  was  referred ;  and  the  arbitrator  awarded  nominal  damages.  It 
was  proved  that  the  act  complained  of  in  that  action  was  committed  in  a  part  of  the  same 
estuary,  and  that  the  soil  there  was  claimed  by  the  same  title  as  the  soil  which  was  the 
subject  of  the  present  action,  and  that  the  defendant  in  the  present  action  became  tenant  to 
G.  subsequently  to  the  award.  The  proceedings  were  admitted ;  and  plaintiff  had  a  verdict. 
Held :  that  they  were  improperly  admitted,  the  award  not  being  evidence  of  reputation ; 
and  the  proceedings  not  being  admissible  for  the  plaintiff,  who  was  not  a  party  or  shewn  to 
be  a  privy  to  F.t  though  the  defendant  was  privy  to  G, 
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1855.  On  the  trial,  before  Maule  J.,  at  the  Maidstone  Spring 

Lady        Assizes,  it  appeared  that  Lady  Wenman  was  Lady  of  the 
Manor  of  Milton,  in  Kent,  and  claimed  as  such  to  be 
entitled  to  a  several  fishery  in  the  cestuary  called  the 
Swale,  which  surrounds  the  Isle  of  Elmley  there,  and  to 
be  owner  of  the  soil  between  high  and  low  water  mark 
in  the  Swale.    Fairman,  in  the  pleadings  named,  was 
lessee,  under  a  lease  made  in  1845,  of  Lady  Wenmari* 
fishery  and  of  her  rights  in  the  soil  in  a  part  of  the  Swale 
called  the  East  Grounds.     Mr.  Gipps,  in  the  pleadings 
named,  was  owner  of  the  part  of  the  Isle  of  Elmley 
abutting  on  the  East  Grounds.    He  claimed  to  be  owner 
of  the  soil  down  to  low  water  mark ;  Lady  Wenman  ad-» 
mitted  his  title  only  to  high  water  mark ;  and  he  denied 
her  title  altogether.  The  defendant  Mackenzie  was  tenant, 
under  Gipps,  of  a  portion  of  the  Isle  of  Elmley.     In 
1853  defendant  made  a  dock  in  his  land  above  high 
water  mark,  and,  for  the  purpose  of  giving  access  to  it, 
cut  a  canal  nearly  to  low  water  mark  through  a  portion 
of  the  foreshore  which  was  included  in  Lady  Wenman* 
lease  to  Fair-man,  if  it  was  Lady  Wenmari*  soil.     In 
making  this  cut,  the  mud  was  disturbed;  and  it  injuriously 
affected  the  oysters  in  the  fishery.     For  these  acts  the 
action  was  brought:    but  the   action   appeared   to  be 
instituted  mainly  with  a  view  to  try,  as  between  Lady 
Wenman  and  Mr.  Gipps,  the  right  to  the  soil  of  the  fore- 
shore along  the  Isle  of  Elmley  and  to  the  several  fishery 
there.     The  verdict  passed  for  the  plaintiff  on  the  issues 
as  to  the  first  two  counts.     As  the  defendant  obtained 
the  rule  after  mentioned  for  a  new  trial  only  on  the 
ground  of  the  admission  in  evidence  of  one  document, 
it  is  unnecessary,  for  the  purposes  of  this  report,  to  give 
the  details  of  the  action,  beyond  those  necessary  for 
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explaining  the  circumstances  under  which  the  document        1855. 
was  admitted. 


Lady 

The  plaintiff's  case  consisted  in  shewing  that  the  Wenman 
manor  had  been  of  ancient  demesne,  and  was  granted  by  Mackenzie. 
King  C/utrles  the  First  to  her  ancestor,  together  with  the 
appurtenances.  In  the  grant,  fisheries  in  the  sea  were 
expressly  named.  In  order  to  shew  that  the  locus  in 
quo  was  parcel  of  the  manor,  much  evidence,  shewing 
acts  of  dominion,  on  the  parts  of  the  lessees  of  the 
manor  under  the  Crown  before  the  grant  and  of  the 
ancestors  of  the  plaintiff  since  the  grant,  was  given. 
This  it  is  unnecessary  to  specify,  as  this  Court  con- 
sidered the  whole  legitimate  evidence,  and  refused  a 
rule  Nisi  for  a  new  trial,  except  as  to  the  admission  in 
evidence  of  the  documents  immediately  after  mentioned. 

Amongst  other  evidence,  the  plaintiff's  counsel 
offered  the  pleadings  in  an  action  brought  in  the 
Queen's  Bench  in  1851,  by  Fairman,  the  tenant  of  the 
now  plaintiff,  against  Gipps,  the  landlord  of  the  now 
defendant.  The  declaration  contained  three  counts. 
The  first  count,  averring  Fairmaria  possession  of  a 
fishery  in  the  Swale,  was  for  negligently  tearing  up  the 
soil  in  the  sea  thereto  adjoining,  and  thereby  muddying 
the  water  and  destroying  the  oysters  in  the  fishery. 
The  second  count  was:  That  plaintiff  was  possessed 
of  a  sole  and  several  fishery,  called  the  East  Grounds, 
situate  in  a  branch  or  arm  of  the  sea,  called  the  Swale 
River,  on  the  south  side  of  the  Isle  of  Elmley,  which  said 
fishery  the  plaintiff  had  used  and  enjoyed,  and  then  ought 
to  have  used  and  enjoyed,  as  of  right,  and  still  of  right 
ought  to  use  and  enjoy,  without  such  molestation  or  hin- 
drance from  or  by  the  defendant  as  thereinafter  mentioned. 

vol.  v.  2  o  E.  &  B. 
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1855.  And  that  plaintiff  was  also  possessed  of  oysters,  oyster 
I^y  brood  and  oyster  spawn  then  lying  and  being  within  the 
enman  ^j  fishes  ancj  jn  an(j  aiong  the  bed  and  bottom  of  the 
Mackenzie,  branch  or  arm  of  the  sea  aforesaid.  Averment:  "that, 
before  and  at  the  said  several  times  of  the  committing 
of  the  said  grievances  hereinafter  mentioned,  one  Sophia 
Elizabeth  Baroness  Wenman  was  seized  in  her  demesne 
as  of  fee  of  and  in  the  ground  and  soil  of  the  bed,  bottom 
and  shore  of  the  said  branch  or  arm  of  the  sea,  to 
wit  between  high  water  mark  and  low  water  mark, 
near  to  the  said  fishery,  oysters,  oyster  brood  and 
oyster  spawn  of  the  plaintiff.  Yet  the  defendant, 
well  knowing  the  premises,  heretofore  and  before  the 
commencement  of  this  suit,  and  while  the  plaintiff 
was  so  possessed  of  the  said  fishery,  oysters,  oyster 
brood  and  oyster  spawn  as  aforesaid,  and  the  said 
Sophia  Elizabeth  Baroness  Wenman  was  so  seized  as 
aforesaid,  to  wit  on"  &c,  "without  leave  or  licence, 
and  against  the  will  of  the  said  Sophia  Elizabeth,  Baroness 
Wenman,  so  wrongfully  and  injuriously  subverted  and 
tore  up  the  said  ground  and  soil  of  and  in  which  the 
said  Sophia  Elizabeth  Baroness  Wenman  was  so  seized 
as  aforesaid,  and  the  stones,  mud  and  gravel  then 
forming  part  of  such  ground  and  soil,  and  cut  and 
dug  divers  cuttings,  trenches  and  canals,  to  wit"  &c, 
"  in  and  into  the  said  last  mentioned  ground  and  soil,  and 
threw  and  kept  and  continued  the  same  so  cut  and  dug 
for  a  long  space  of  time,  to  wit"  &c,  "  and  made  and 
heaped  up  divers  ridges  and  embankments,  to  wit  five,"&c, 
"composed,  to  wit  (amongst  other  things)  of  mud,  stones 
and  gravel,  in  and  upon  the  said  last  mentioned  ground 
and  soil  near  to  the  said  fishery,  oysters,  oyster  brood  and 
oyster  spawn  of  the  plaintiff,  and  kept  and  continued  the 
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same,"  &c,  whereby  mud  was  washed  and  thrown  into        1855. 
and  upon  the  said  fishery,  oysters,  oyster  brood  and         ^dj 
oyster  spawn  of   the  plaintiff,   and   destroyed    them.      We»*an 
Third  count,  for  obstructing  the  navigation  in  the  Stcale.    Mackenzie. 
Plea:  Not  guilty. 

These  pleadings  were  tendered  as  evidence  of  an 
admission  by  Gipps.  Objection  was  made  that,  for 
all  that  appeared  on  the  declaration  and  plea,  the 
judgment  might  have  been  in  favour  of  the  defendant 
To  meet  this  objection,  an  order  of  a  Judge  referring 
the  question  of  damages  to  a  barrister,  and  his  award 
of  a  shilling  damages  on  each  count,  were  offered. 
It  was  shewn  that  the  action  of  Fairman  v.  Gipps 
was  brought  against  Mr.  Gipps  for  cutting  a  canal, 
similar  to  that  complained  of  in  the  present  action,  in  a 
part  of  the  foreshore  of  the  Swale  close  adjoining  the 
East  Grounds,  and  claimed  by  Lady  Wenman  by  the 
same  title  as  the  East  Grounds.  It  did  not  appear 
distinctly  when  Mackenzie,  the  present  defendant,  be- 
came tenant  to  Gipps,  nor  whether  the  action  of  Fairman 
v.  Gipps  was  really  Lady  Wenmaris  action  in  the  name 
of  her  tenant:  but  the  Court  in  banc  held  that,  the 
case  not  having  been  put  on  those  grounds  at  Nisi 
prills,  when  the  facts  could  have  been  ascertained,  the 
case  must  be  treated  on  the  assumption  that  the  action 
was  that  of  Fairman,  and  not  of  Lady  Wenman  in  his 
name,  and  that  Mackenzie,  the  now  defendant,  h$d 
acquired  his  lease  subsequently,  so  as  to  claim  under 
the  estate  then  belonging  to  Gipps.  The  evidence  was 
admitted;  and  the  plaintiff  had  a  verdict  on  all  the 
issues  to  the  two  first  counts. 

Bramwell,  in   the   ensuing  Term,    obtained   a  rule 
Nisi  for  a  new  trial  on  the  ground  of  the  improper 
2  g  2 


452  TRINITY  VACATION. 

J  855.        reception  in  evidence  of  the  proceedings  in  the  action 
Lady         °f  Fa&rman  v.  Gipps. 

WfiNMAN 
V, 

Mackenzie.  Channel!  Serjt.,  Bovill  and  Garth  now  shewed  cause  (a). 
One  of  the  issues  being  as  to  the  existence  of  a  several 
fishery  in  the  sea,  which  is  a  matter  of  public  interest, 
evidence  of  reputation  was  admissible ;  Regina  v.  Inha- 
bitants of  Bedfordshire  (b),  Earl  of  Carnarvon  v.  VUle- 
bois  {c) ;  but  it  must  be  admitted  that,  according  to  the 
decision  of  this  Court  in  Evans  v.  Bees  (</),  an  award  is 
not  evidence  of  reputation  in  the  same  way  that  a 
verdict  is.  But  in  the  present  case  the  award  was  only 
put  in  to  shew  that  the  action  was  at  an  end ;  what  was 
relied  on  was  the  admission  on  the  pleadings  by  Gipps 
that  Lady  Wenman  owned  the  soil  in  the  spot  where  he 
made  jhe  canal ;  as  that  was  part  of  the  same  tract  as 
the  locus  in  quo,  and  claimed  by  the  same  title,  owner- 
ship there  by  Lady  Wenman  is  material  evidence  on 
the  issue  as  to  the  property  in  the  soil.  As  the  now 
defendant  claims  under  Gipps  by  title  subsequent  to  the 
proceedings,  the  pleadings,  if  evidence  against  Gipps, 
are  evidence  against  the  defendant;  Com.  Dig.  Evi- 
dence (A  5.).  When  Gipps  bad  the  opportunity,  if  he 
pleased,  of  denying  Lady  Wenman  8  title  he  did  not  do 
so,  but  submitted  to  a  reference  on  the  amount  of 
damages.  That  is  some  evidence  of  an  admission  of 
ownership:  it  is  not  now  material  whether  it  was  of 
much   or  little  weight.      Then    the   proceedings    are 


(a)  Before  Coleridge,  Wightman,  Erie  end  Crompton  Js.  The  argument 
was  not  finished  on  this  day,  and  was  resumed  on  June  23d  before  the  same 
Judges. 

(b)  4E.&B.  535.  (c)  13  M.  fr  W.  313. 
(4)  10  A.  $f  B.  151. 
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admissible    as  proving  an   act  of   ownership.      Lady        1855. 
Wenmaiis  tenant  interrupts  Mr.  Gipps  when  meddling        j~j~ 
with  the  fishery;  he  submits  to  the  interruption  and  .  We*man 
pays  for  what  he   did.      [Crompton  J.      The   act   of   Mackenzie. 
ownership  would  be  evidence :  but  can  you  say  that  the 
proceedings  are  a  legitimate  way  of  proving  it?  Coleridge 
J.     If  a  stranger  break  a  hedge  and  I  stop  him  and  he 
submits,  it  is  evidence  that  I  am  owner  of  the  close ;  but 
surely  the  record  of  an  action  of  trespass  quare  clausum 
fregit  against  that  stranger  would  not  be  admissible.] 
It  rather  seems  that  it  would  be ;  Whaiely  v.  Menheim  (a). 
[Coleridge  J.   In  Small  v.  Nairne  (b)  Lord  Penman  says : 
"  I  am  tempted  to  remark,  for  the  benefit  of  the  profes- 
sion, that  Espinasse's  reports,  in  days  nearer  their  own 
time,  when  their  want  of  accuracy  was  better  known 
than  it  is  now,  were  never  quoted  without  doubt  and 
hesitation;  and  a  special  reason  was  often  given  as  an 
apology   for   citing   that   particular  case.      Now  they 
are  often  cited   as  if  counsel  thought  them  of  equal 
authority  with  Lord  Coke's  reports."] 

Bramwell,  Willes  and  Honyman,  in  support  of  the 
rule.  Whatever  effect  proceedings  in  a  suit  against 
Gipps,  as  to  the  soil,  might  have  against  the  defendant 
who  claims  it  under  him,  proceedings  in  a  suit  relating 
to  the  fishery  in  which  the  defendant  has  no  interest 
cannot  affect  him.  The  action  of  Fairman  v.  Gipps  was 
entirely  for  injury  to  the  fishery,  alleged  to  be  in  Fair- 
man's  possession,  by  throwing  mud  on  it  The  admission 
of  Gipps  at  the  very  highest  was  that  he  threw  mud  on 
Fairmaris  fishery ;  whether  that  mud  was  his  or  Lady 

(a)  2  B$p.  N.  P.  C.  608.  (6)  13  Q.  B.  840. 844. 
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1855.  Wenman\  or  the  mud  of  a  third  person,  was  quite 
L3dy  immaterial  in  that  action.  [Crompton  J.  That  is  true ; 
enman  kut  jn  tjle  gecon(j  COUI1t  Fairman  seems,  unnecessarily, 
Mackenzie.  t0  have  ma<je  the  averments,  that  the  mud  was  Lady 
Wenman\  descriptive ;  so  that  he  must  have  proved  it 
as  laid,  if  the  defendant  put  it  in  issue.  Now,  if  instead 
of  being  on  the  record  it  had  been  in  conversation, 
would  it  not  have  been  some  evidence  of  an  admission  ? 
Suppose  I  complain  to  you,  "  Your  dog  Jowler,  which 
you  know  to  be  savage,  has  bit  my  child:99  and  you 
answer,  "I  never  knew  that  he  was  given  to  bite 
children:"  would  not  that,  as  against  you,  be  some 
evidence  for  all  the  world  of  an  admission,  not  only  of 
the  material  allegation  that  he  was  your  dog,  but  also 
that  he  was  called  Jowler  f]  Perhaps  if  what  is  stated 
on  the  pleadings  in  Fairman  v.  Gipps  had  passed  in 
conversation  the  inference  might  have  been  drawn,  and 
would  have  been  evidence  against  Gipps,  though  not 
against  those  privy  to  him  ;  but  no  such  inference  can 
be  drawn  from  the  pleadings.  The  distinction  is,  that 
statements  made  in  the  course  of  litigation  are  made 
for  the  purpose  of  the  controversy  and  for  that  only. 
If  the  controversy  has  terminated,  so  that  the  matter 
has  passed  into  res  judicata,  the  record  is  not  merely 
evidence  but  conclusive  between  the  parties  and  privies, 
not  only  as  to  the  point  on  which  issue  was  taken,  but 
also  as  to  the  traversable  allegations  of  the  successful 
party,  though  they  were  not  traversed,  and  though, 
before  the  statute  of  Anne  allowing  double  pleading, 
they  could  not  have  been  traversed;  and  even  the 
successful  party  was  originally  concluded  by  his 
omission  to  traverse  the .  other  allegations  unless  he 
saved  himself  by  a  protestation.     This  doctrine,  which 
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is  highly  artificial,  is  explained  in  Serjt  Williams's  1855. 
note  (1)  to  Holdipp  v.  Otway  (a).  But,  though  the  ad-  £^ 
judication  was  conclusive  between  the  parties  and  privies,  We^**an 
it  was  not  even  evidence  for  a  party  against  strangers ;  Mackknzik. 
nor  therefore  could  it  be  admitted  for  a  stranger  against 
a  party ;  for  all  estoppels  must  be  mutual.  Here  Fair-  . 
man  is  Lady  Wenmaris  tenant ;  but  a  tenant  cannot  by 
his  pleadings  bind  the  landlord:  if  judgment  had  gone 
against  Fairman  in  the  action  of  Fairman  v.  Gipps,  it  is 
clear  that  it  could  not  have  been  evidence  against  Lady 
Wenman.  Whatefy  v.  Menheim  (b)  is,  in  2  Phillipps  $ 
Arnold  On  Evidence,  p.  8,  note  (2),  said  to  be  against 
principle.  [Coleridge  J.  It  is  clear  justice  that  the 
judgment  against  a  person  should  not  be  conclusive  in 
favour  of  a  stranger  to  the  suit:  but  may  it  not  be 
evidence  against  a  party,  though  not  conclusive?]  In 
some  cases  a  verdict  may  be  evidence  of  reputation, 
but  not  an  award ;  Evans  v.  Rees  (c) :  but  in  other 
cases  a  judgment  is  not  admissible  except  where,  if 
properly  pleaded  as  such,  it  would  have  been  conclusive. 
In  Gilbert  On  Evidence,  p.  29,  it  is  said :  "  But  a  person 
that  hath  no  prejudice  by  the  verdict  can  never  give  it 
in  evidence,  though  his  title  turns  upon  the  same  point, 
because,  if  he  be  an  utter  stranger  to  the  fact,  it  is 
perfectly  res  nova  between  him  and  the  defendant,  and 
if  it  be  no  prejudice  to  the  plaintiff,  had  the  fate  of  the 
verdict  been  as  it  would,  he  cannot  be  entitled  to  reap 
a  benefit;  for  it  would  be  unequal"  He  then  remarks 
that  the  only  effect  would  be  to  prejudice  the  jury.  In 
Rex  v.  Warden  of  the  Fleet  (d)  it  was  at  a  trial  at  bar 

(a)  2  Wm*.  Saund.  103.  (*)  2  Exp.  N.  P.  C.  608. 

(c)  10  A.  $  E.  151. 

(<*)  Rep.  Tempore  Holt,  133.  135. 
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1855.  resolved  "That  no  record  of  conviction  or  verdict  can 
Lady  be  given  in  evidence,  but  such  whereof  the  benefit  may 
tNMAN  j^  mutua]>  v|Za  where  the  defendant  as  well  as  plaintiff 
Mackenzie.  m;ght  gjve  jt  jn  evjdence.  So  if  the  record  had  been  for 
the  plaintiffs  advantage,  and  that  they  could  not  give  it 
in  evidence,  the  defendant  should  not  give  it  in  evidence, 
for  that  very  reason."  The  same  point  is  ruled  in  Ward 
v.  Wilkinson  (a);  and  the  same  doctrine  is  laid  down  in 
2  Phillipps  Sf  Arnold  On  Evidence,  p.  8.  The  true  prin- 
ciple seems  to  be  that  explained  in  Boileau  v.  Rutlin  (ft), 
and  shortly  stated  by  Parke  B.  in  Buckmaster  v.  Meihle- 
john  (c).  "  In  point  of  law,  pleadings  are  not  admis- 
sions, but  are  merely  the  statement  of  the  case,  which 
the  party  wishes  to  raise  for  the  opinion  of  the  jury." 
The  expediency  of  this  view  of  the  law  is  strongly 
exemplified  in  the  present  case.  Fairman  had  sustained 
nominal  damage  only  by  an  act  which  Gipps  had  done ; 
according  to  the  argument  on  the  other  side,  Gipps  was 
forced  either  to  admit,  in  favour  of  Lady  Wenman,  that 
she  was  entitled  to  the  estate  he  claimed,  or  to  produce 
his  whole  title  in  an  expensive  litigation  with  a  stranger 
who  at  most  could  only  recover  3*.,  and  whose  failure 
to  prove  the  allegations  in  the  declaration  would  not 
have  injured  Lady  JVenman.  It  is  more  expedient,  as 
well  as  better  law,  to  treat  the  proceedings  as  a  mere 
statement  that  Gipps  wished  to  raise  no  question  for  the 
arbitrator  as  to  title.  As  to  what  has  been  said  about 
this  being  an  act  of  ownership,  the  same  distinction 
applies.  Where  an  act  of  ownership  is  exercised  and 
submitted  to,  it  is  good  evidence  against  all  the  world ; 
and  payment  of  money  or  other  things  of  the  sort,  if 

(a)  4  B  b  Aid.  410.  (&)  2  ExcK  665. 

(c)  8  Exch.  634.  637. 
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contemporaneous  with  the  act,  are  admissible  as  expla-        1855. 
natory  of  it.     But  payment  of  amends,  if  made  after  the         {~^. 
act  was  all  over,  would  not  be  admissible  as  shewing  an      ^EJMAN 
act  of  ownership.   It  would  be  evidence  against  the  party    Mackenzie. 
paying  the  money  as  his  personal  admission,  but  not 
against  others,  even  if  privy  in  estate  to  him ;  and  the 
same  would  be  the  case  if  an  implied  admission  in  words 
took  place,  in  the  way  supposed  by  Crompton  J.,  by  not 
denying  the  complaint     But  a  statement  on  the  record 
is  not  even  an  admission;  and  the  ultimate  award  is 
admissible  only. when  it  is  admissible  as  res  judicata, 
that  is  when,  it  is  offered  in  evidence  between  parties  or 
privies. 

Cur.  adv.  vult. 

Coleridge  J.,  on  a  subsequent  day  in  this  vacation 
(June  30th),  delivered  judgment 

The  plaintiff  in  this  case  sued  for  an  injury  to  her 
reversionary  interest  in  a  several  fishery  in  an  arm  of 
the  sea,  alleging  her  right  to  the  soil  between  high 
and  low  water  mark  as  well  as  to  the  fishery,  and  that 
they  were  in  the  possession  of  one  Fairman,  as  her 
tenant  under  a  lease  granted  in  1845.  Defendant  held 
a  neighbouring  property  under  one  Gipps:  and  the 
plaintiff,  to  prove  her  title,  gave  in  evidence  the  proceed- 
ings in  an  action  brought  in  1851  by  Fairman,  her 
tenant,  against  Gipps,  for  a  similar  injury  to  his  pos- 
sessory right,  and  which  was  referred  to  arbitration,  and 
an  award  was  made  in  favour  of  Fairman* 

The  reception  of  this  evidence  was  objected  to, 
either  as  reputation  of  the  plaintiff's  ownership  of  the 
fishery,  or  as  proof  of  so  much  of  the  allegations  of 
ownership  of  Lady  Wenman  as  were  in  question  in  both 
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Wenman 


1855.  actions';  and  we  are  of  opinion  that  the  objections  must 
Lady  prevail,  and,  as  there  is  no  other  ground  upon  which  it 
was  contended  for  the  plaintiffs  that  the  proceedings  and 
Mackenzie,  award  were  admissible,  that  they  ought  not  to  have  been 
received,  and  that  the  defendant  is  entitled  to  a  new  trial. 
With  respect  to  the  first  objection,  we  are  of  opinion 
that,  supposing  this  were  a  case  in  which  evidence  of 
reputation  would  be  admissible,  the  proceedings  and 
award  in  the  case  of  Fairman  v.  Gipps  would  not  be 
admissible  as  such  evidence,  for  the  reasons  and  upon 
the  ground  stated  by  the  Court  of  Queen's  Bench  in 
the  case  of  Evans  v.  Bees  (a),  which  is  a  direct  authority 
against  the  admissibility  of  an  award  as  evidence  of 
reputation,  though  the  verdict  of  a  jury  might  be. 
With  respect  to  the  second  objection,  we  are  of  opinion 
that,  as  Fairman's  interest  under  the  lease  from  Lady 
Wenman  accrued  before  the  action  which  he  brought 
against  Gipps,  the  proceedings  and  award  in  that  action 
were  not  admissible  in  evidence  for  Lady  Wenman  to 
shew  her  title  either  to  the  soil,  or  the  fishery,  even 
supposing  her  ownership  to  have  been  directly  in 
question  and  admitted  by  the  defendant  Gipps,  or  found 
by  the  award  of  the  arbitrator,  Lord  Chief  Baron 
Gilbert  in  his  treatise  upon  Evidence,  page  28,  lays  it 
down  as  a  rule  that  "nobody  can  take  benefit  by  a 
verdict  that  had  not  been  prejudiced  by  it,  had  it  gone 
contrary."  Lady  Wenman  would  not  have  been  bound 
by  the  finding  of  the  arbitrator  or  by  any  admissions 
by  Fairman  in  the  action  of  Fairman  v.  Gipps  unless 
it  had  been  proved,  which  it  was  not,  as  in  the  case  of 
Kinnersley  v.  Orpe  (£),  that  the  action  had  been  brought 

(a)  \0A.  $■  E.  151.  (6)  2  Doug.  517. 
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by  her  direction  and  authority.     She  did  not  and  does        1855. 
not  claim  by,  through  or  under  Fairman;  and,  as  far  as         Lady 
she  was  concerned,  the  action  of  Fairman  v.  Gipps  was         £nman 
"res  inter  alios  acta:"  and,  as  the  proceedings  and  award    Mackbnzie- 
could  not  have  been  admitted  as  evidence  against  her, 
they  are  not  admissible  for  her,  according  to  the  rule 
laid  down  by  Lord  Chief  Baron  Gilbert,  and  which,  no 
doubt,  is  still  the  law. 

We  are  therefore  of  opinion  that  there  must  be  a  new 
trial:  and  the  rule  must  be  absolute. 

Rule  absolute. 


The  Queen  on  the  prosecution  of  the  Treasurer  Saturday, 

Junt  30th. 

of  the  County  of  Kent  against  the  Council  of 
the  Borough  of  Gravesend. 

A  N  arbitrator,  in  a  case  of  difference  concerning  cer-  The  council 

tain  accounts  between  the  Treasurer  of  the  County  Saving'a  great 

of  Kent  and  the  Council  of  the  borough  of  Gravesend,  °fo*£ Jf1* 

on  a  requisition  in  writing  from   the   said  parties  in  quarter  ses- 

pursuance  of  stat  7  &  8  Vict.  c.  93.,  before  making  his  baring  no 

gaol,  entered 
award,  stated  the  following  special  case  for  the  opinion  into  a  contract 

t*  i      r^  w*1^  the 

of  the  Court.  county,  that 

"  The  district  comprised  in  the  incorporated  borough  who  shouhTbo 

of  Gravesend  is  situate  in  the  county  of  Kent     In  the  removeTto,0* 

month  of  September,  1849,  Her  Majesty,  on  the  petition  X/^aol  tf  ^ 

the  county 
from  the 
borough,  should  be  supported  and  maintained  therein,  during  the  agreement,  at  7*.  a  head. 
Held :  that  the  agreement,  while  in  force,  exempted  the  borough  from  contribution  to 
the  county  in  respect  of  those  things  contracted  for,  but  no  further ;  that  the  words  "  sup- 
port and  maintenance**  used  in  the  contract  included  the  expenoes  of  keeping  up  the  prison, 
and  the  borough  was  not  liable  to  contribute  in  respect  of  those ;  but  that  it  was  liable  to 
contribute  in  respect  of  the  expenoes  of  the  conveyance  of  prisoners  upon  summary  con- 
victions in  respect  of  offences  committed  in  the  borough  (but  none  other),  and  of  prosecutions 
at  assises  and  sessions  of  borough  offenders,  and  of  lock  up  houses  for  the  county. 
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1855.  of  the  Council  of  the  said  borough,  granted  a  separate 
The  Quekn  Court  of  quarter  sessions  to  the  borough,  under  the 
Gbavmend  ProYlslons  °f  stat.  5  &  6  W.  4.  c.  76.  Prior  to  that 
grant,  the  borough  had  no  criminal  jurisdiction  separate 
from  the  county  of  Kent,  and,  before  the  passing  of  stat. 
2  &  3  Wi  4.  c.  64.,  was  liable  to  contribute  in  whole  to 
the  county  rate  for  the  county.  On  the  25th  October, 
1849,  immediately  after  the  grant  of  the  sessions,  the 
council  of  the  borough  of  Gravesend,  in  which  there  was 
no  gaol  or  house  of  correction,  entered  into  a  contract 
with  the  justices  of  the  peace  for  the  county  of  mKent, 
under  the  provisions  of  sect.  15  of  stat  5  &  6  Vict, 
c.  98. ;  a  copy  of  which  contract  is  hereunto  annexed, 
and  is  to  be  deemed  and  taken  to  be  a  part  of  this 
case.  The  contract  took  effect  from  the  23rd  of  October, 
1849,  and  is  to  expire  on  the  23rd  of  October,  1856. 
The  rate  of  charge  paid  under  this  contract  by  the 
borough  of  Gravesend  is  the  same  as  was  and  is  paid  by 
the  other  local  jurisdictions  contracting  with  the  county 
justices;  and  no  extra  charge  is  made  to  such  other 
local  jurisdictions  for  safe  custody,  care  or  punishment 
of  prisoners,  as  distinguished  from  their  support  and 
maintenance.  Ever  since  this  contract,  all  prisoners 
committed  from  the  borough  of  Gravesend  have  been 
committed  to  and  confined  in  the  county  gaol  and  house 
of  correction  under  this  contract ;  and  the  treasurer  of 
the  borough  of  Gravesend  has  paid  to  the  treasurer  of 
the  said  county  the  amounts  which  have  become  due 
tinder  the  said  contract  Since  the  grant  of  a  separate 
Court  of  quarter  sessions,  the  treasurer  of  the  county 
of  Kent  has  not  kept  an  account  of  the  costs  arising 
out  of  the  prosecution,  maintenance  and  punishment,  con- 
veyance and  transport  of  offenders  committed  for  trial  to 
the  assizes  in  such  county  from  the  borough  of  Gravesend, 
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under  sect.  114  of  stat  5  &  6  W.  4.  c.  76.,  or  sent  1355. 
a  copy  thereof  to  the  council  of  the  borough  accord-  "xte  Queen 
ing  to  the  directions  of  that  section,  because,  ever  GftAyggEND 
since  the  grant  of  sessions,  the  borough  has  in  the  first 
instance,  and  without  such  costs  passing  through  the 
county  accounts,  out  of  its  own  funds  paid  all  the  costs 
to  which  it  is  liable  under  that  section.  The  borough  of 
Gravesend  has  also,  ever  since  the  grant  of  sessions,  in 
the  first  instance  and  without  such  costs  passing  through 
the  county  accounts,  out  of  its  own  funds  paid  all  the 
expenses  of  the  conveyance  and  transport  of  all  its 
prisoners,  whether  convicted  on  summary  convictions  or 
otherwise:  this  payment  has  been  so  made  because  the 
county  authorities,  after  the  grant  of  sessions,  refused  to 
pay  out  of  the  county  funds  the  costs  of  such  conveyance ; 
and  the  borough  of  Gravesend  accordingly  established, 
and  has  ever  since  kept  up,  its  own  conveyance  for  all  its 
prisoners ;  and  the  county  has  therefore  borne  no  portion 
of  the  costs  of  conveyance  or  transport  of  any  Gravesend 
prisoners.  For  these  reasons,  and  also  because  of  the 
above  mentioned  contracts  and  the  payments  above 
mentioned,  no  account  has  been  made  or  delivered 
under  sect  21  of  stat  5  &  6  Vict  c.  98.  But  never- 
theless an  account  under  sect  117  of  stat  5  &  6  fF.  4. 
c.  76.,  made  out  upon  the  same  principle  as  the  half 
yearly  account  hereinafter  mentioned,  has,  twice  every 
year  since  the  grant  of  a  Court  of  quarter  sessions  to 
the  borough  of  Gravesend,  been  sent  by  the  treasurer  of 
the  county  to  the  council  of  the  borough,  and  an  order 
made  upon  the  council  for  payment  of  the  proportion 
claimed  to  be  due  from  them ;  which  said  half  yearly 
accounts  have  been  objected  to,  and  the  orders  for 
payment  thereof  resisted,  by  the  council  of  the  said 
borough.      The  half  yearly  account   ending  the  15th 
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1855.  April,  1850  (a  copy  whereof  is  hereunto  annexed, 
The  Queen  *Qd  is  to  be  taken  as  part  of  this  case  (a) ),  sent  by 
Gravebend.  tne  treasurer  of  the  county  to  the  council  of  the 
borough,  is  made  out  in  the  following  manner.  The 
total  expenditure  of  the  county  for  the  half  year  is 
shewn ;  and  deductions  therefrom  are  made  of  all  sums 
of  money  received  in  aid  of  the  county  rate,  and  of 
all  costs  arising  out  of  the  prosecution,  conveyance 
and  transport  of  offenders  committed  for  trial  in  the 
county,  and  of  all  costs  of  coroner's  inquests.  A  de- 
duction is  also  made  in  respect  of  the  maintenance  (that 
is  the  food,  clothing,  bedding  and  fuel  only)  of  prisoners 
committed  for  trial  in  the  county;  and  the  sum  so 
deducted  is  the  result  of  a  calculation  of  the  proportion 
which  the  expence  of  the  maintenance  of  the  number  of 
prisoners  before  trial  bears  to  the  expence  of  maintaining 
the  whole  number  of  prisoners  in  the  gaol.  Another 
deduction  is  made  in  respect  of  the  maintenance  and 
punishment  of  prisoners  committed  for  trial  in  the 
county,  after  trial  and  conviction:  but  the  sum  so 
deducted  is  not  the  actual  cost  thereof,  or  the  result 
of  any  calculation  of  the  proportion  which  the  expence 
of  the  maintenance  of  prisoners  after  trial  bears  to 
the  actual  expence  of  maintaining  the  whole  number  of 
prisoners  in  the  gaol,  but  is  the  amount  refunded  or 
contributed  to  the  county  treasurer  by  the  Crown,  at 
the  arbitary  scale  of  4*.  per  prisoner  per  week,  being  less 
that  the  actual  cost  Save  and  except  these  deductions, 
the  whole  costs  of  supporting  the  county  prisoners  at 
Maidstone  and  St.  Augustine's,  Canterbury,  including 
therein  not  merely  the  food,  clothing,  bedding  and  fuel 
of  all  prisoners,  but  also  all  the  entire  salaries  of  the 

(a)  It  is  not  necessary  further  to  notice  this  account,  the  substance  of 
which  is  sufficiently  stated  in  the  body  of  the  case. 
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keeper,  chaplain,  surgeon  and  subordinate  officers  at        1855. 
both  prisons,  and  all  repairs,  alterations  and  additions  to    The  Queen 
the  buildings,  stand  charged  in  the  account;  and  the    QBAVTg8ENa 
county  justices  claim  from  the  council  of  the  borough 
of  Gravesend  such  proportion  thereof  as  the  rental  of 
the  borough  of  Gravesend  bears  to  the  whole  rental  of 
the  county,  in  addition  to  the  sums  paid  and  expenses 
borne  by  the  said  borough  as  above  mentioned*     The 
following  are  among  the  different  heads  of  expenditure 
included  in  the  total  expenditure  of  the  county  for  the 
half  year  appearing  in  such  account,  and  which  are 
charged    in    the  said  account  upon   the    borough  of 
Gravesend,    in  such  proportion   as  the   rental  of  the 
borough  bears  to  the  rental  of  the  county. 

1 .  Conveyance  of  prisoners.  The  sum  of  9 1 51. 1 6*.  6<£ 
is  charged  for  the  conveyance  of  offenders  upon  sum- 
mary convictions,  excluding  sums  for  the  conveyance  of 
prisoners  for  trial  and  for  conveyance  of  transports. 

2.  Prison.  The  amount  charged  under  this  head  for 
the  half  year  is  4775/.  17*.  7<L,  excluding  maintenance 
(that  is  food,  clothing,  bedding  and  fuel  only)  of  prisoners 
committed  for  trial  in  the  county  until  their  trial,  and 
maintenance  and  punishment  of  such  prisoners  after  trial 
calculated  at  the  rate  of  4*.  per  week  per  prisoner  as 
above  stated,  and  includes  all  other  costs  relating  to  such 
prisoners,  all  costs  of  all  other  prisoners  committed  to  or 
confined  in  the  county  gaol,  and  also  the  total  amount  of 
salaries  of  officers,  and  of  repairs,  fuel,  alterations,  addi- 
tions and  improvements  in  and  to  the  county  prisons. 

3.  Courts  of  justice,  payments  to  assistants  at  assizes 
and  sessions.   The  amount  for  the  half  year  is  10/.  7*.  6d. 

4.  Lock  up  houses  for  the  county.  The  amount  for 
the  half  year  is  99/.  10*.  3d 
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1855.  5.  Law  expenses.     The  expenses  attending  the  hold- 

The  Qubbn    'ng  ^e  general  and  quarter  sessions  for  the  county. 
Gravmend.    The  amount  for  the  half  year  is  467/.  19*.  Ad. 

The  council  for  the  borough  of  Gravesend  contend 
that,  having  reference  to  the  payments  they  hare  made 
and  the  expenses  they  have  borne  as  above  stated,  and 
to  the  existing  contract,  they  are  not  liable  to  pay  any 
proportion  of  the  expenditure  of  the  county  in  respect  of 
the  above  items. 

The  justices  for  the  county  of  Kent  contend  that, 
under  the  circumstances  above  stated,  the  council  are 
liable  to  pay  their  proportion  of  the  above  items  charged 
upon  them  in  the  said  account 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  borough  of  Gravesend  is  liable  to  contribute  its 
proportion  to  all  or  any  of  the  above  heads  of  county 
expenditure,  or  any  and  what  portion  thereof.19 

The  agreement,  referred  to  in  the  case  and  accom- 
panying it,  was  made  between  The  Mayor,  Aldermen 
and  Burgesses  of  the  Borough  of  Gravesend,  of  the  one 
part,  and  two  justices  of  Kent,  of  the  other  part,  and  was 
dated  25th  October  1849.  After  reciting  the  effect  of 
stat.  5  G.  4.  c.  85.  s.  1.,  slat  5  &  6  W.  4.  c.  76.  s.  116. 
and  stat.  5  &  6  Vict  c.  98.  s.  15.,  further  reciting  that 
there  was  no  gaol  in  the  borough,  and  that  it  had 
obtained  a  grant  of  a  separate  Court  of  quarter  sessions, 
and  further  reciting  resolutions  of  the  council  and  the 
Sessions  of  the  county,  respectively  authorizing  the 
making  of  the  contract,  the  corporation  and  justices  for 
the  county  agreed  in  the  following  terms :  "  that  all  pri- 
soners who  shall  be  committed  or  removed  to,  or  confined 
in,  the  gaol  and  house  of  correction  for  the  said  county 
of  Kent,  at  Maidstone  aforesaid,  from  the  said  borough  of 
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Gravesend,  by  order  of  the  Court  of  general  sessions  of  1855. 
the  peace  or  of  any  of  the  justices  of  the  peace  of  the  said  The  qoeen 
borough,  shall  be  supported  and  maintained  in  such  gaol  QRAyEBBNa 
and  house  of  correction  during  the  subsistence  of  this 
agreement ;  and  that  the  sum  of  7  s.  per  week,  and  at 
and  after  that  rate  for  any  time  less  than  a  week,  shall 
be  paid  by  the  said  borough  of  Gravesend  to  the  treasurer 
for  the  time  being  of  the  said  county  of  Kent,  for  the  use 
of  the  said  county,  for  the  support  and  maintenance  of 
each  of  such  prisoners,  such  payment  to  be  made 
quarterly,  on  the  25th  day  of  March,  the  24th  day  of 
June,  the  29th  day  of  September,  and  the  24th  day  of 
December.  And  further  that  this  contract  shall  com- 
mence on  and  from  the  23d  dav  of  October  instant,  and 
expire  on  the  23d  day  of  October,  which  will  be  in  the 
year  of  our  Lord  1856.     In  witness"  &c. 

The  case  was  argued  in  last  Easter  term  {April 
2l8t)  (a),  by  Channell  Serjt  for  the  county,  and  Wittes 
for  the  borough. 

The  counsel  on  both  sides  referred  to  the  different 
enactments  relating  to  the  maintenance  of  borough 
prisoners  in  county  gaols,  when  no  special  contract 
exists,  and  the  enactments  authorizing  the  making  of 
a  special  contract  Channell  Serjt  contended  that  the 
borough,  if  no  special  contract  at  all  existed,  would  be 
liable  for  all  the  different  items  in  dispute;  that  the 
making  of  a  special  contract  superseded  the  liability 
only  as  to  those  items  which  were  provided  for  by  the 
special  contract;  and  that  the  special  contract  in  the 
present  case  did  not  provide  for  the  items  in  dispute. 
Willes  disputed  each  of  these  propositions. 

(a)  Before  Lord  Campbell  C.  J.,  Wightman,  Erie  and  Cromptom  Js. 

vol.  v.  2  h  e.  &  n. 
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1855.  The  statutes  noticed  were ;  5  G.  4.  c  85.,  5  &  6  W.4., 

The  Queen    c-  76-  8ects-  ll2>  114»  Hf,  and  Stat  5  &  6  Vict  c.  98- 
Gravesend    sects*  *^»  ***'  2^'     ^n(*  ^e9v^a  v«  Justices  of  Lanca- 
shire (a)  and  Regina  v.  Johnson  (J)  were  cited.      The 
nature  of  the  judgment  renders  any  further  report  of  the 
argument  superfluous. 

Cur.  adv.  vult. 

Crompton  J.  now  delivered  judgment. 

The  question  in  this  case  is,  to  what  extent,  and  in 
respect  of  what  items,  the  borough  of  Gravesend,  since 
the  grant  of  quarter  sessions  and  the  making  of  the 
contract  with  the  county  referred  to  in  the  case,  is  liable 
to  contribute  to  the  general  expences  of  the  county 
connected  with  the  administration  of  criminal  justice 
and  the  charge  of  prisoners  within  it.  Before  September 
1849,  the  borough  had  no  criminal  court  or  jurisdiction, 
and  contributed  to  the  county  rate  for  all  purposes  as 
any  other  part  of  the  county  of  Kent  In  September 
1849  a  separate  Court  of  quarter  sessions  was  granted 
to  the  borough ;  and,  as  there  was  no  gaol  or  house  of 
correction  in  or  belonging  to  the  borough,  the  council 
of  the  borough,  on  the  25th  October  in  that  year, 
entered  into  the  contract  with  the  justices  of  the  county, 
a  copy  of  which  is  set  out  at  length  at  the  end  of  the 
case.  By  that  contract,  it  was  agreed  between  the 
county  and  the  borough  that  "  all  prisoners  who  shall 
be  committed  or  removed  to,  or  confined  in,  the  gaol  and 
house  of  correction  for  the  said  county  of  Kent,  at  Maid- 
stone aforesaid,  from  the  said  borough  of  Gravesend,  by 
order  of  the  Court  of  general  sessions  of  the  peace  or  of 
any  of  the  justices  of  the  peace  of  the  said  borough,  shall 

(a)  11  A.  $  E.  144.  (6)  10  A.  $•  E.  740. 
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be  supported  and  maintained  in  such  gaol  and  house  of  1855. 
correction  during  the  subsistence  of  the  agreement ;  and  The  qoekm 
that  the  sum  of  seven  shillings  a  week"  "  shall  be  paid  by 
the  said  borough  of  Gravesend  to  the  treasurer  for  the 
time  being  of  the  county,"  "for  the  support  and 
maintenance  of  each  of  such  prisoners."  It  was  con- 
tended, for  the  county,  that  the  terms  of  the  contract  of 
"support  and  maintenance"  of  prisoners  are  fulfilled  by 
supplying  them  with  houseroom,  food,  clothing,  bedding 
and  fuel ;  and  that  the  borough  is  bound  to  contribute 
to  the  county  expences  in  respect  of  certain  items  of 
expenditure  which  are  enumerated  under  five  different 
heads. 

1st.  The  conveyance  of  prisoners  upon  summary 
convictions. 

2d.  Prison  expences,  as  including  all  costs  of  pri- 
soners committed  to  or  confined  in  the  county  gaol, 
except  the  food,  clothing,  bedding  and  fuel  for  such 
prisoners;  and  including  the  salaries  of  officers  and 
expences  of  repairs,  fuel,  alterations,  additions  and 
improvements  in  and  to  the  county  prisons. 

3d.  Payments  to  assistants  in  the  Courts  at  assizes 
and  sessions. 

4th.  Lock-up  houses  for  the  county. 

5th.  The  expences  attending  the  holding  the  general 
and  quarter  sessions  for  the  county. 

It  is  necessary  to  consider,  in  the  first  place,  how  far 
the  borough  would  be  liable  to  contribute,  if  at  all,  to 
the  expenditure  of  the  county  in  respect  of  the  above 
items  or  any  of  them,  supposing  no  contract  to  have 
been  made  by  the  borough  with  the  county.  By  the 
112th  section  of  stat.  5  &  6  W.  4.  c.  76.  a  borough, 
after  the  grant  of  quarter  sessions,  is  discharged  from 
2  h  2 
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1855.  stat  5  &  6  W.  4.  c.  76.,  the  borough  might  be  liable  to 
The  Queen  contribute  to  them ;  and  sect  19  of  stat  5  &  6  Vict 
Gbavesbnd.  c*  ®®'  c°ntemplates  the  prosecution  of  prisoners  for 
offences  in  the  borough  at  the  general  or  quarter 
sessions  of  the  county :  and  we  think  that  the  borough 
is  liable  to  contribute  to  the  county  rate  in  respect  of 
them. 

We  also  think,  upon  the  same  ground,  as  to  the  4th 

item  or  head  of  charge  by  the  county,  that  the  borough 

ought  to  contribute  to  the  county  rate  in  respect  of  the 

lock-up  houses  in  the  county.     The  expence  of  those 

houses  is  other  than  one  of  those  enumerated  in  the 

sections  before  referred  to  of  the  two  Acts  of  Parliament; 

and  the  lock-up  houses  of  the  county  may  be  used  for 

the  temporary  detention  of  persons  charged  with  offences 

within  the  borough,  though  apprehended  in  the  county. 

It  is  with  relation  to  the  2d  item  or  head  of  charge 

made  by  the  county  that  the  principal  question  in  this 

case  arises.     If  no  special  contract  had  been  made,  the 

18th  section  of  stat.  5  &  6  Vict  c.  98.  points  out  what 

would  be  the  liability  of  the  borough  as  to  the  expences 

which  are  called  in  the  special  case  "  prison  expences." 

In  this  case,  however,  there  is  a  special  contractbetween 

the  borough  and  the  county  in  respect  of  the  borough 

prisoners:  and  the  question  is,  how  much  of  the  charges 

enumerated  in  the  second  item  or  head  of  charge  by  the 

county  is  included  in  that  contract     We  are  of  opinion 

that,  upon  reasonable  construction  and  intendment,  and 

upon  the  authority  of  the  case  of  Regina  v.  Johnson  (a), 

the  terms  "  support  and  maintenance'*  of  prisoners,  used 

in  the  contract,  are  not  fulfilled  by  supplying  them  with 

(«)  10  A.  fr  E.  740. 
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the  provisions  of  that  Act  If  no  contract  had  been  1855. 
made,  the  borough  would  have  to  pay  under  these  The  Queen 
sections  of  stat.  5  &  6  W.  4.  c.  76.  and  stat.  5  &  6  Vict 
c.  98.,  1st,  the  expence  of  the  prosecution  at  the  assizes 
or  general  or  quarter  sessions  of  the  county  of  all 
prisoners  charged  with  offences  committed  within  the 
borough;  and,  2dly,  the  expence  of  the  conveyance, 
transport,  maintenance,  punishment,  safe  custody  and 
care  of  prisoners  committed  for  offences  within  the 
borough,  including  in  such  expences  salaries  of  officers, 
expences  of  repairs  and  alterations  &c.  in  the  prison,  and 
any  other  charge  in  respect  or  on  account  of  such  prisoner, 
at  the  average  daily  cost  of  each  of  such  prisoners 
according  to  the  whole  number  of  the  prisoners  confined 
in  the  gaol  This  would  include  the  first  item  or  head 
of  charge  made  by  the  county  in  respect  of  prisoners 
committed  from  the  borough  upon  summary  convictions. 
If  the  first  item  or  head  of  charge  is  intended  to  be 
applicable  to  the  case  of  prisoners  upon  summary  con- 
victions in  the  county,  in  respect  of  offences  committed 
out  of  the  borough^  we  think  the  borough  would  not  be 
liable  to  contribute  to  such  expences,  and  that  the 
liability  contemplated  by  the  117th  section  of  stat. 
5  &  6  W*  4.  c.  76.  can  hardly  extend  to  the  expences 
of  such  last  mentioned  prisoners,  or  the  borough  would 
have  to  pay,  not  only  its  proportion  of  their  expences, 
but  the  whole  of  the  expences  of  the  conveyance  of  its 
own  prisoners. 

The  3d  and  5  th  items  or  heads  of  charge  made  by 
the  county  in  respect  of  payments  to  assistants  in  courts 
at  assizes  and  sessions  are  expences  other  than  those 
enumerated  in  the  sections  of  the  two  Acts  before 
referred  to:  and,  by  the  terms  of  the  117th  section  of 
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1855.  stat  5  &  6  W.  4.  c.  76.,  the  borough  might  be  liable  to 
Tbe  Queen  contribute  to  them ;  and  sect  19  of  stat  5  &  6  Viet 
Gravesend.  Cm  ®®*  contemplates  the  prosecution  of  prisoners  for 
offences  in  the  borough  at  the  general  or  quarter 
sessions  of  the  county :  and  we  think  that  the  borough 
is  liable  to  contribute  to  the  county  rate  in  respect  of 
them. 

We  also  think,  upon  the  same  ground,  as  to  the  4th 
item  or  head  of  charge  by  the  county,  that  the  borough 
ought  to  contribute  to  the  county  rate  in  respect  of  the 
lock-up  houses  in  the  county.  The  expence  of  those 
houses  is  other  than  one  of  those  enumerated  in  the 
sections  before  referred  to  of  the  two  Acts  of  Parliament; 
and  the  lock-up  houses  of  the  county  may  be  used  for 
the  temporary  detention  of  persons  charged  with  offences 
within  the  borough,  though  apprehended  in  the  county. 
It  is  with  relation  to  the  2d  item  or  head  of  charge 
made  by  the  county  that  the  principal  question  in  this 
case  arises.  If  no  special  contract  had  been  made,  the 
18th  section  of  stat.  5  &  6  Vict  c.  98.  points  out  what 
would  be  the  liability  of  the  borough  as  to  the  ezpences 
which  are  called  in  the  special  case  "  prison  expences." 
In  this  case,  however,  there  is  a  special  contract-between 
the  borough  and  the  county  in  respect  of  the  borough 
prisoners:  and  the  question  is,  how  much  of  the  charges 
enumerated  in  the  second  item  or  head  of  charge  by  the 
county  is  included  in  that  contract  We  are  of  opinion 
that,  upon  reasonable  construction  and  intendment,  and 
upon  the  authority  of  the  case  of  Regina  v.  Johnson  {a\ 
the  terms  "  support  and  maintenance"  of  prisoners,  used 
in  the  contract,  are  not  fulfilled  by  supplying  them  with 

(«)  10  A.  fr  E.  740. 
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houseroom,  food,  clothing,  bedding  and  fuel,  and  that  it        185*5. 
does  include  salaries  of  officers  and  expence  of  repairs  "xhe  Qoken 
&c.  of  the  prison.  Geav^sekd. 

We  are  therefore  of  opinion  that  the  borough  is  not 
liable  to  contribute  to  the  county  expenditure  in  respect 
of  the  expences  mentioned  in  the  2nd  item  or  head 
of  charge  made  by  the  county,  but  is  liable  to  contribute 
its  proportion  to  the  3d,  4th  and  5th  heads  of  county 
expenditure. 


Dorling,  appellant,  against  The  Local  Board  of  Saturday. 
Health  for  the  District  of  Epsom. 


ON  21st  May,  1855,  the  respondents  made  a  special  A  local  board 
,.      .  .  ..  •      .  ,,  •        of  health  laid 

district  rate,  against  which  the  appellant  gave  notice  out  soma  of 

of  appeal.     By  consent,  and  by  order  of  Lord  Campbell  ^rmanent 

C.  J.,  the  appellant  and  respondents,  in  pursuance  of  1™^?™  de-*' 

stat  12  &  13  Vict  c.  45.  *.  1 1.,  stated  the  facts  of  the  case  frayin*  *• 

expence  in 

in  the  form  of  a  special  case  for  the  opinion  of  this  Court,  P"1*  borrowed 
r  r  money  on 

and  agreed   that  a  judgment  in   conformity  with  the  mortgage  of 

decision  of  such  Court  might  be  entered  on  motion  by  district  rates. 

either   party,    after  such    decision   should  have   been  nent  improve- 
ments con- 
given,  gfcted  in 

works  for 
lighting  a 
town  within  the  district,  for  supplying  it  with  water,  and  for  sewage.  A  large  part  of 
the  district,  owing  to  the  inclination  of  the  ground  and  the  character  of  the  occupation, 
derived  no  direct  or  immediate  benefit  from  these  works.  To  defray  the  expences,  and  to 
raise  the  interest  and  instalments  of  the  debt,  The  Local  Board  laid  a  special  district  rate 
on  the  whole  district,  under  sect.  86  of  The  Public  Health  Act,  1848  (11  &  12  Vict. 
e.  63.). 

Held,  on  a  case  stated  upon  an  appeal  against  the  rate,  that  the  rate  was  valid.  For  that 
it  was  discretionary  with  The  Local  Board,  whether  they  would  divide  the  district  under 
sect.  89 ;  and,  they  not  having  done  so,  the  rate  under  sect  86  was  to  be  laid  on  the  whole 
district. 


Local  Board 
of  Health, 
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1855.  The  ground  of  the  appeal  was  that  the  rate  extended 

Dorling     over  the  whole  parish  of  Epsom,  and  that  such  rate 
Epsom      °°gbt  to  have  extended  over  a  portion  only  of  such 
parish. 

The  case  staled,  at  some  length,  the  grounds  upon 
which  the  point  in  dispute  was  raised  under  the  Public 
Health  Act,  1848  (11  &  12  Vict  c.  63.),  together  with 
several  sections  of  the  Act.  These,  so  far  as  insisted 
upon,  sufficiently  appear  by  the  argument.  The  material 
facts  were  the  following. 

The  Local  Board  of  Health  for  the  district  of  Epsom 
was  established  under  a  provisional  order  of  council,  dated 
9th  March,  1850,  pursuant  to  The  Public  Health  Act, 
1848,  sect.  10,  and  The  Public  Health  Supplemental 
Act,  1849  (12  &  13  Vict.  c.  94.> 

By  this  provisional  order  the  entire  parish  of  Epsom 
was  constituted  a  district :  and  the  provisions  of  The 
Public  Health  Act,  1848  (except  clause  50  relating  to 
places  of  less  than  2,000  inhabitants),  was  made  appli- 
cable to  such  entire  parish. 

A  Local  Board  of  Health  was  elected  in  1850 ;  and 
the  Board  is  now  in  existence  according  to  the  pro- 
visions of  the  Public  Health  Act,  1848. 

The  Local  Board  of  Health  have  levied  a  special 
district  rate  over  the  whole  district  of  Epsom,  viz.  the 
whole  parish.  If  they  are  obliged  to  confine  the  area 
liable  to  the  special  district  rate  so  as  to  include  only  the 
properties  to  which  their  water  works,  and  sewers  and 
lighting  apparatus  immediately  and  directly  apply,  or 
can  be  reasonably  considered  as  likely  to  be  immediately 
and  directly  available,  the  rental  of  such  a  reduced  area 
will  not  be  sufficient  to  enable  them  to  borrow  an  amount 
sufficient  to  cover  the  expenses  incurred  for  the  perma- 
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nent  works,  since  section  107  of  The  Public  Health  Act, 
1848,  restricts  the  borrowing  power  to  the  amount 
of  one  year's  assessable  value  of  the  premises  to  be 


The  rental  of  the  entire  parish,  as  assessed  to  the  poor 
rate,  is  20,400/.  The  rental  of  the  entire  parish  for  a  special 
district  rate  is  not  so  large,  on  account  of  certain  descrip- 
tions of  land  being,  under  sect.  88,  required  to  be  assessed 
at  one  fourth  only  of  their  rental.  The  rental,  therefore, 
for  a  special  district  rate  on  the  entire  parish  would  be 
On  houses  &c.  liable  to  be  rated  on  a  full 

rental £15,769 

On  land,  &c  liable  to  be  rated  on  only  a  one 

fourth  rental 1,198 


£16,967 


And  on  this  rental  of  16,967/.  The  Local  Board  have 
reckoned  to  be  able  to  levy  their  special  district  rates. 
They  have  therefore  spent  and  engaged  to  spend  in 
permanent  works  1558U  and  upwards.  The  rental, 
however,  of  the  districts  to  which  these  works  for 
sewerage  and  water  will  directly  apply  is  only  about 
12,000/1;  and  the  rental  to  which  the  gas  lamps  herein- 
after alluded  to  apply  is  also  about  12,000/. 

If,  therefore,  The  Local  Board  cannot  levy  a  special 
district  rate  on  the  whole  parish,  they  have  executed 
more  expensive  works  than  the  rental  of  the  property 
to  which  such  works  apply  justified  them  in  executing. 
The  appellant  contends  that  they  have  done  this,  and  that 
they  are  not  justified  in  rating  the  whole  parish  for 
works  that  apply  immediately  and  directly  to  part  only, 
and  which  works  cannot  be  reasonably  considered  as 
likely  to  be  immediately  and  directly  available  to  other 
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Epsom 

Local  Board 

of  Health. 


parts  of  the  parish  which  the  Board  has  included  in  such 
rate. 

The  permanent  works  above  mentioned  consist  of  a 
brick  main  sewer,  and  certain  branch  pipe  sewers,  with 
an  outfall  to  a  stream  leading  to  the  Hog's  Mill  River; 
a  deep  well  sunk  into  the  chalk,  which  affords  a 
plentiful  supply  of  good  water ;  an  engine  house,  and 
engines  over  the  well ;  a  covered  reservoir  about  a  mile 
from  the  well,  and  at  an  elevation  higher  than  the  tops 
of  all  the  houses  in  the  town,  though  below  the  race- 
stand  hereinafter  described  as  the  property  of  the 
appellant,  and  below  also  some  other  buildings  in  the 
outlying  district ;  and  water  and  service  pipes  to  supply 
the  reservoir,  and  distribute  the  water  to  the  houses  in 
the  town;  and,  lastly,  the  lamp  posts  and  other  permanent 
works  for  lighting  portions  of  the  district  with  gas. 
From  the  reservoir  is  an  overflow  drain  for  the  purpose 
of  carrying  off  surplus  water  through  the  sewers,  to  the 
outfall;  and  the  reservoir  is  beyond  the  limit  to  which 
the  sewers  extend. 

In  order  to  meet  the  expences  of  these  permanent 
works,  The  Local  Board  proceeded  to  borrow  money 
required  for  their  execution  on  mortgage  of  the  rates 
under  the  107th  clause.  For  this  purpose  they  applied 
to  The  General  Board  of  Health  for  their  consent,  pur- 
suant to  the  11 9th  section.  The  General  Board  gave 
several  consents  to  borrow  moneys  on  the  credit  of  the 
special  district  rates;  which  moneys,  in  the  aggregate, 
amount  to  13,581£,  which  was,  at  the  respective  times 
of  obtaining  such  consents,  considered  to  be  all  that 
would  be  required  to  complete  the  permanent  works 
intended  to  be  executed  by  The  Local  Board.  The 
expenses  attendant  on  such  works  have,  however,  ex- 
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ceeded  this  sum,  and  Iiave  amounted  as  before  mentioned        1855. 
to  15,581/.  and  upwards.  Dorlino 

The  sums  borrowed  by  The  Local  Board  for  the  %nou 
purpose  of  paying  the  expences  incurred  and  to  be  L<fHBJJJ[d 
incurred  by  them  in  and  about  their  permanent  works 
amount  in  all  to  65812.  To  secure  the  repayment  of 
these  several  sums,  The  Local  Board  executed  several 
mortgages  of  "  all  and  every  the  special  district  rates  or 
assessments  which  shall  or  may  at  any  time  or  times 
hereafter  be  made  or  raised,  or  otherwise  become  pay- 
able, by  virtue  of  the  said  Act,  from  or  out  of  the  said 
district  or  any  part  thereof." 

This* sum  of  8581/.  was  expended  by  The  Local 
Board  in  payment,  as  far  as  the  same  would  extend,  of 
the  debts  incurred  by  them  in  and  about  the  permanent 
works  before  mentioned. 

The  town  of  Epsom  and  its  suburbs,  to  which  respec- 
tively the  permanent  works  of  sewerage  and  water 
supply  above  mentioned  are  applicable,  contain  an  area 
of  not  quite  one  square  mile.  This  area  is  situate 
nearly  in  the  centre  of  the  parish,  "which  contains  an 
area  of  about  seven  square  miles:  viz.  about  3£  miles 
long,  and  about  2  miles  broad.  In  acres  the  parish 
contains  4390.     Of  this  area  there  are  acres. 

Of  downs  and  open  common  ...         945 

Of  cultivated  lands,  chiefly  inclosed,  and  gardens 
and  homesteads,  including  the  acreage  occupied 
by  the  town  of  Epsom       -  3445 

4390 

The  length  of  the  highways  in  the  whole  parish  is 

about  28  miles.     The  length  of  those  which,  from  the 

number  of  houses  on  their  sides,  arc  usually  termed 
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1855.        streets,  and  to  which  alone  the  works  for  sewerage  are 

DoRLINO      applicable,  is  about  2  miles.     These  streets  consist  of 

T-  the  main  road  leading  through  the  town,  and  divers 

Local  Board    streets  or  roads  leading  therefrom, 
of  Health.  ° 

Before  the  application  of  The  Public  Health  Act, 

1848,  to  the  parish,  the  square  mile  above  mentioned, 

containing  the  town  and  the  immediate  suburbs,  were 

in   want  of  works  for  sewerage,   drainage   and  water 

6upply.     There  were  no  public  sewers  worthy  of  that 

name.     Most  of  the  houses  bad   drains  leading  into 

cesspools   upon  the   premises.     Some   bouses   bad  not 

even  a  cesspool.      There  was  no  public  water  supply 

except  two  public  pumps  in  the  High  Street,  within  a 

short  distance  of  each  other,  and  a  pond  in  the  middle 

of  the  High  Street,  in  the  town,  which  has  been  drained 

and  filled  up  by  The  Local  Board.     And  many  of  the 

houses  had  no  wells;   and  the  occupants  thereof  had 

therefore  to  fetch  water  to  their  premises  or  purchase 

the  same.      And  at   times,   after  a  storm,  the  rainfall 

from  the  higher  lands  surrounding  the  town  ran  over 

the  streets  in  a  flood,  and  occasionally   entered  the 

houses. 

The  remaining  six  square  miles  of  the  parish,  including 

the  appellant's  premises,  was  not  in  want  of  works  for 

sewerage,  drainage  or  water  supply.     To  the  945  acres 

of  down  and  common,  principally  open  down  land,  with 

♦  a  thin  light  covering  of  mould  and  grass,  over  the  chalk, 

and  used  only  for  sheep,  such  works  are,  for  any  useful 

purpose,  inapplicable :  and  the  works  do  not  extend  to 

and  are  not  intended  to  apply  to  them  at  all.     The 

farm  houses  and  gentlemen's  seats  and  cultivated  lands, 

forming  the  remainder  of  this  part  of  the  parish,  did  not 

need  any  such  works.     Parts  of  this   area  lie  so  low 
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that  to  drain  them  into  the  sewers  of  the  Board  would        1855. 
be  impracticable.     The  farm  houses  and  gentlemen's      dorling 
seats  bad  wells,  and   had   no  deficiency  of  water,  or        Ev* 
difficulty  in   obtaining  it:  and  their  sewerage,   being    ^JS}8??1* 
conducted  into  holes  made  in  the  porous  chalk,  was 
carried  off  readily  by  filtration  without  giving  rise  to 
any  inconvenience  or  complaint:  and  there  is  no  in- 
tention or  probability  of  the  works  of  the  Board  being 
made  directly  available  to  this  portion  of  the  parish. 

In  particular,  the  appellant's  property,  which  is  the 
subject  of  this  case,  and  which  consists  of  the  Grand 
Stand  on  Epsom  Race  Course,  was  sufficiently  supplied 
with  water  and  with  drains.  This  race-stand,  with  its 
inclosed  ground  in  the  front  and  rear,  occupies  one 
acre.  It  is  scarcely  used,  except  during  one  week  in 
the  year,  namely  the  Epsom  race  week,  and  then  for 
the  accommodation  of  persons  visiting  the  races.  But  a 
part  of  the  building  is,  during  the  remainder  of  the 
year,  occupied  as  a  dwelling  house,  chiefly  for  the  pur- 
pose of  taking  care  of  the  building  and  its  contents. 
There  are  upon  the  premises  four  large  tanks  for  rain 
water,  and  an  excellent  well.  The  well  water  is  used 
for  drinking ;  and  the  tanks  supply  soft  water  for  all 
other  purposes :  and,  if  in  any  dry  season  they  were 
insufficient,  the  well  is  unfailing.  A  sufficient  pipe 
drain  carries  off  all  sawage  from  the  premises  under  the 
race  course  into  a  subterranean  cavity  made  in  the  chalk 
on  the  lower  side  of  the  course :  and  the  sewage  sinks 
readily  away  there  by  filtration,  without  occasioning  any 
inconvenience  or  complaint  This  race-stand  is  nearly 
100  feet  above  the  reservoir,  and  nearly  a  mile  from  it, 
and  about  as  far  from  any  sewer  of  The  Local  Board. 
It  stands  on   the   face  of  a  hill  fronting  southward. 
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1855.  contributing  to  the  county  rate,  except  as  specially  pro- 
Thc  Queen  v^e^  by  that  Act  By  the  1 14th  section  the  borough 
Gravkrend.  *9  lo  Pa^  ^e  exPence  °f  l^e  prosecution,  maintenance 
and  punishment,  conveyance  and  transport  of  all  offenders 
committed  for  trial  to  the  assizes  in  the  county,  from 
the  borough.  By  sect*  117  the  borough  is  to  pay  a 
proportion  of  such  other  expences  of  the  county,  except 
those  of  coroner's  inquests,  as  would  have  been  charge- 
able, after  deducting  all  sums  received  in  aid  of  the 
county  rate,  if  that  Act  had  not  been  passed. 

By  the  18th  section  of  stat.  5  &  6  Vict.  c.  98.  the 
borough,  where  no  special  contract  is  made  between  it 
and  the  county,  is  to  pay  to  the  treasurer  of  the  county 
prisons,  or  other  person  appointed  by  the  justices  of  the 
county,  the  actual  expence  incurred  in  the  conveyance, 
transport,  maintenance,  safe  custody  and  care  of  every 
person  committed  for  an  offence  within  the  borough, 
according  to  the  time  for  which  such  prisoners  shall  be 
in  custody,  at  the  average  daily  cost  of  such  prisoner, 
according  to  the  whole  number  of  prisoners  confined, 
including  in  such  expences  salaries  of  officers,  expences 
of  repairs  and  alterations,  additions  to  and  improve- 
ments in  the  prison,  and  any  other  charge  whatsoever 
on  account  of  the  prisoners  confined  in  the  prison.  By 
sect.  19  of  the  same  Act  the  expence  of  the  prosecutions 
of  such  prisoners  at  the  general  or  quarter  sessions 
of  the  county  is  to  be  paid  by  the  borough ;  and,  by 
sect.  22  of  the  same  Act,  the  borough  is  free  from  con- 
tribution to  the  county  rate  in  respect  of  the  expence 
of  the  prosecution,  conveyance  and  transport,  mainte- 
nance, safe  custody  and  care  of  prisoners  committed 
for  offences  arising  within  the  borough,  so  long  as 
such    expences    are  defrayed   by  the   borough   under 


V. 

Gravesend. 
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the  provisions  of  that  Act  If  no  contract  had  been  1855. 
made,  the  borough  would  have  to  pay  under  these  The  Queen 
sections  of  stat.  5  &  6  W.  4.  c.  76.  and  stat.  5  &  6  Vict. 
c  98.,  1st,  the  expence  of  the  prosecution  at  the  assizes 
or  general  or  quarter  sessions  of  the  county  of  all 
prisoners  charged  with  offences  committed  within  the 
borough;  and,  2dly,  the  expence  of  the  conveyance, 
transport,  maintenance,  punishment,  safe  custody  and 
care  of  prisoners  committed  for  offences  within  the 
borough,  including  in  such  expences  salaries  of  officers, 
expences  of  repairs  and  alterations  &c.  in  the  prison,  and 
any  other  charge  in  respect  or  on  account  of  such  prisoner, 
at  the  average  daily  cost  of  each  of  such  prisoners 
according  to  the  whole  number  of  the  prisoners  confined 
in  the  gaoL  This  would  include  the  first  item  or  head 
of  charge  made  by  the  county  in  respect  of  prisoners 
committed  from  the  borough  upon  summary  convictions. 
If  the  first  item  or  bead  of  charge  is  intended  to  be 
applicable  to  the  case  of  prisoners  upon  summary  con- 
victions in  the  county,  in  respect  of  offences  committed 
out  of  the  borough,  we  think  the  borough  would  not  be 
liable  to  contribute  to  such  expences,  and  that  the 
liability  contemplated  by  the  117th  section  of  stat. 
5  &  6  W.  4.  c.  76.  can  hardly  extend  to  the  expences 
of  such  last  mentioned  prisoners,  or  the  borough  would 
have  to  pay,  not  only  its  proportion  of  their  expences, 
but  the  whole  of  the  expences  of  the  conveyance  of  its 
own  prisoners. 

The  3d  and  5  th  items  or  heads  of  charge  made  by 
the  county  in  respect  of  payments  to  assistants  in  courts 
at  assizes  and  sessions  are  expences  other  than  those 
enumerated  in  the  sections  of  the  two  Acts  before 
referred  to:  and,  by  the  terms  of  the  117th  section  of 
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1855.  stat  5  &  6  JV.  4.  c.  76.,  the  borough  might  be  liable  to 
The  Queen  contribute  to  them ;  and  sect  19  of  stat  5  &  6  Vict 
Gravesbnd.  c#  ^S.  contemplates  the  prosecution  of  prisoners  for 
offences  in  the  borough  at  the  general  or  quarter 
sessions  of  the  county :  and  we  think  that  the  borough 
is  liable  to  contribute  to  the  county  rate  in  respect  of 
them. 

We  also  think,  upon  the  same  ground,  as  to  the  4th 
item  or  head  of  charge  by  the  county,  that  the  borough 
ought  to  contribute  to  the  county  rate  in  respect  of  the 
lock-up  houses  in  the  county.  The  expence  of  those 
houses  is  other  than  one  of  those  enumerated  in  the 
sections  before  referred  to  of  the  two  Acts  of  Parliament; 
and  the  lock-up  houses  of  the  county  may  be  used  for 
the  temporary  detention  of  persons  charged  with  offences 
within  the  borough,  though  apprehended  in  the  county. 
It  is  with  relation  to  the  2d  item  or  head  of  charge 
made  by  the  county  that  the  principal  question  in  this 
case  arises.  If  no  special  contract  had  been  made,  the 
18th  section  of  stat.  5  &  6  Vict  c.  98.  points  out  what 
would  be  the  liability  of  the  borough  as  to  the  ezpences 
which  are  called  in  the  special  case  "  prison  expences." 
In  this  case,  however,  there  is  a  special  contract-between 
the  borough  and  the  county  in  respect  of  the  borough 
prisoners:  and  the  question  is,  how  much  of  the  charges 
enumerated  in  the  second  item  or  head  of  charge  by  the 
county  is  included  in  that  contract  We  are  of  opinion 
that,  upon  reasonable  construction  and  intendment,  and 
upon  the  authority  of  the  case  of  Regina  v.  Johnson  (a), 
the  terms  "  support  and  maintenance"  of  prisoners,  used 
in  the  contract,  are  not  fulfilled  by  supplying  them  with 

(a)  10  A.  fr  E.  740. 
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houseroom,  food,  clothing,  bedding  and  fuel,  and  that  it        185,5. 
does  include  salaries  of  officers  and  ezpence  of  repairs  "xhe  Qoken 
&c.  of  the  prison.  Graved. 

We  are  therefore  of  opinion  that  the  borough  is  not 
liable  to  contribute  to  the  county  expenditure  in  respect 
of  the  ezpences  mentioned  in  the  2nd  item  or  head 
of  charge  made  by  the  county,  but  is  liable  to  contribute 
its  proportion  to  the  3d,  4th  and  5th  heads  of  county 
expenditure. 


Doeling,  appellant,  against  The  Local  Board  of  Saturday, 

June  30th* 

Health  for  the  District  of  Epsom. 


ON  21st  May.  1855,  the  respondents  made  a  special  A  local  board 
,.      .  .  ,  .  ,      ,  „  .        of  health  laid 

district  rate,  against  which  the  appellant  gave  notice  out  sums  of 

of  appeal.     By  consent,  and  by  order  of  Lord  Campbell  ^rmanent 

C.  J.,  the  appellant  and  respondents,  in  pursuance  of  JJJJ^ ™^to' 

stat  12  &  13  Vict.  c.  45.  *.  1 L,  stated  the  facts  of  the  case  fr*y'in*  *? 

*  expence  in 

in  the  form  of  a  special  case  for  the  opinion  of  this  Court,  P*11*  b01™***1 

r  r  *  money  on 

and  agreed   that  a  judgment  in   conformity  with  the  mortgage  of 

decision  of  such  Court  might  be  entered  on  motion  by  district  rates. 

either   party,    after  such    decision   should  have   been  nent  improve- 
ments con- 
given,  gisted  in 

works  for 
lighting  a 
town  within  the  district,  for  supplying  it  with  water,  and  for  sewage.  A  large  part  of 
the  district,  owing  to  the  inclination  of  the  ground  and  the  character  of  the  occupation, 
derived  no  direct  or  immediate  benefit  from  these  works.  To  defray  the  ezpences,  and  to 
raise  the  interest  and  instalments  of  the  debt.  The  Local  Board  laid  a  special  district  rate 
on  the  whole'  district,  under  sect.  86  of  The  Public  Health  Act,  1848  (11  &  12  Vict. 


63.). 

_eld,  on  a  case  stated  upon 
it  was  discretionary  with  The  Local  Board,  whether  they  would  divide  the  district  under 


Held,  on  a  case  stated  upon  an  appeal  against  the  rate,  that  the  rate  was  valid.     For  that 


sect.  89 ;  and,  they  not  having  done  so,  the  rate  under  sect  86  was  to  be  laid  on  the  whole 
district. 
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1855.       l00^  board  are  bound  to  exercise  when  the  case  con- 
DoRL1NG     templated  in  sect.  86,  that  of  benefit  to  a  portion  only 
Epsom  '     of  the  district,  arises.     The  determination  as  to  the  fact; 
^Th  BfTd    Aether  a  particular  part  is  benefitted  or  not,  is  in  the 
discretion  of  the  local   board,   and    perhaps    without 
appeal :  but,  the  fact  being  not  denied,  they  have  no 
discretion  to  abstain  from  making  the  division.     [Wight- 
man  J.     Would  it  be  a  ground  of  appeal  that  a  larger 
district  is  benefitted  than  that  included  in  the  rate?] 
It  should  seem  so.     [Wightman  J.     That  leaves  but 
little  discretion.     Pashley  referred  to  the  interpretation 
of  "  district M  in  sect.  2.]     Sect.  86  recognises  the  prin- 
ciple of  not  rating  for  drainage  houses  which,  by  reason 
of  previous  sewers,  are  sufficiently  drained.     [Coleridge 
J.     But  that  is  done,  not  by  excluding  them  from  the 
rate,  but  by  making  a  deduction.]     That  is  inapplicable 
to  a  case  where  an  entire  portion  of  a  district  is  not  bene- 
fitted by  the  sewage:   and  this  shews  that  the  Legis- 
lature took  for  granted  that  such  a  portion  would  not  be 
included  in  the  rate  at  all.     [Coleridge  J.     Is  a  single 
street  in  a  town  such  a  portion  ?]     It  is.     [Coleridge  J. 
Then  why  are  the  premises  in  the  "  district,"  or  "  part  of 
a  district,"  benefitted  to  be  rated?     And,  if  you  say  the 
town  is  to  be  rated,  does  it  not  become  a  question  of 
degree,  as  where   there  is  a  field  inside  the   town?] 
The  fact  of  a  benefit  accruing  generally  to  the  part 
rated  might  suffice:  but   no  such  fact  is  found   here. 
But,  if  there   really  be   different  circumstances  as  to 
benefit,  why  should  there  not  be  distinct  rateable  por- 
tions ?    Either  sect.  86  is  complete  in  itself,  and  then 
The  Local  Board  was  bound  to  divide ;  or,  if  it  refer  to 
sect  89,  then  sect.  89,  so  far  as  it  is  applicable  to  sect. 
86,  is  obligatory  and  not  discretional.     The  proviso  at 
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the  end  of  sect.  89  is  clearly  obligatory  as  to  the  appor-        1855. 
tionment  of  expenses  incurred  in  respect  of  different      Doruno 
districts  or  parts  of  districts.     In  sect.  107  the  power  of        E^oiI 
mortgaging  rates  is  carefully  confined  to  rates  on  the  part    'JhJoSu1 
of  the  district  for  the  benefit  of  which  the  money  is 
borrowed.     As  to  the  risk  of  a  multiplicity  of  rates,  it  is 
not  likely  that  such  a  multiplicity  will  arise :  moreover, 
the  premises  in  an  urban  district  which  is  generally 
benefitted  will  be  rated  with  that  district:  but  that  is 
quite  different  from  rating  a  whole  portion  of  a  district 
deriving  no  benefit.    If  there  be  a  discretion,  the  appeal 
certainly  does  not  lie :  but  that  cannot  be  inferred  from 
the  word  "  may,"  any  more  than  it  can  be  inferred  that 
it  is  discretionary  with  a  justice  to  summon  for  non- 
payment of  rates  from  the  word  "  may  "  in  sect  103. 

Pashley,  in  reply.  If  the  argument  on  the  other  side 
be  valid,  it  shews,  not  that  the  rate  is  bad,  but  that  a 
mandamus  ought  to  go  commanding  The  Local  Board  to 
divide  the  district  There  is  no  part  capable  of  a 
separate  rate  till  there  has  been  a  division  under  sect 
89.  If  such  a  division  were  made,  that  could  not  be 
the  subject  of  appeal 

Cur.  adv.  vult 

Coleridge  J.  now  delivered  the  judgment  of  the 
Court 

The  question  raised  in  this  case  is  one  of  very  general 
application  and  great  importance :  namely,  whether  the 
occupier  of  premises  within  a  district  under  the  manage- 
ment of  a  local  board  of  health  may  be  assessed  to  a 
special  district  rate  where  the  premises,  in  respect  of 
which  he  is  so  assessed,  derive  no  direct  and  immediate 

2  i  2 
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1855.        benefit  from  the  works  to  meet  the  expense  of  which  the 

~D^7ng~  rate  is  imP°sed. 

E  v*  The  answer  to  this  question  depends  mainly  on  the 

Local  Board   construction  to   be  civen  to  the  86th,  88th  and  89th 

of  Health.  e 

sections  of  The  Public  Health  Act,  1848.  And,  upon 
an  examination  of  these,  we  are  of  opinion  that  the 
circumstance,  that  the  premises  in  respect  of  which  the 
occupier  is  assessed  are  not  directly  and  immediately 
benefitted  by  the  work  executed,  that  is,  receive  no 
direct  or  immediate  improvement  therefrom,  is  not  in 
itself  sufficient  to  invalidate  the  assessment,  if  the  dis- 
trict, or  part  of  district,  in  which  they  are  situated  and  of 
which  they  form  part,  does  receive  such  benefit.  It  is 
obvious  that  to  come  to  any  other  conclusion  would  be 
of  extreme  inconvenience ;  for  it  must  then  become  a 
matter  of  inquiry,  in  the  imposition  of  every  rate, 
whether  each  particular  house  or  property  may  receive 
benefit  from  the  work ;  and  the  validity  of  the  rate  would 
depend  on  the  inquiry  having  been,  or  being  considered 
to  have  been,  accurately  conducted.  Nor  is  this  incon- 
venience only  to  be  objected  to  such  a  construction ;  but 
injustice  equally  ;  for,  although  the  premises  may  receive 
no  direct  and  immediate  improvement,  yet  both  the 
owner  and  the  occupier  who  are,  upon  the  hypothesis, 
to  contribute  nothing  may  receive  both  personally  and 
indirectly,  in  a  pecuniary  point  of  view,  a  very  great 
benefit  from  the  work.  As  to  the  former,  who  can 
doubt  that  his  estate  will  be  improved  in  saleable  value 
from  the  sanatory  improvement  of  the  market  town  in  the 
neighbourhood  of  which  it  is  situate.  And  the  occupier, 
a  farmer  who  frequents  the  market  in  the  town,  which 
was  stinking  and  unwholesome,  with  no  supply  of  water 
and  no  sewer,  but  is  now  sweet  and  wholesome,  and 
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well   watered,  who  returns  through  streets  and  roads        1855. 

which  were  unlighted  and  dangerous,  and  now  are  safe      Dorung 

and  well   lighted,  who  contributed,   through  the  poor        epVom 

rate,  to  the  maintenance  and  medical  care  of  an  un-    X3rSff<SSId 

healthy   pauper  population,   who   now   live   in  houses 

supplied  with  water  and  in  streets  well  sewered,  and 

among  whom  there  are  now  fewer  sick  and  unemployed, 

—  such  a  farmer,  though  his  farm  may  lie  too  high  to 

need,  or  too  low  to  be  capable  of  using,  the  common 

sewer,  or  too  distant  from  the  line  or  market  to  benefit 

by  the  water  or  the  gas  supply,  yet  receives  undoubtedly, 

not  only  benefit,  but  benefit  precisely  of  that  kind  which 

it  must  be  considered  the  Legislature  had  in  view  for 

the  population  of  all  classes  when  it  passed   a   public 

health  Act,  and  provided  the  machinery  of  local  boards 

of  health. 

These  are  considerations,  however,  which,  although 
not  without  their  weight  a  priori,  do  not  decide  the 
case,  which  must  depend  upon  an  examination  of  the 
sections  before  mentioned.  The  86th  section  begins 
the  division  of  the  statute  which  provides  for  the  rates; 
and  it  enacts  that,  whenever  any  ezpences  are  incurred 
in  making,  enlarging  or  altering  a  sewer,  or  in  any  other 
works,  matters  or  things  of  a  permanent  nature,  and 
executed  or  done  for  the  benefit  of  any  district  or  part 
of  a  district,  the  Local  Board  shall  make  and  levy,  in 
respect  of  the  premises  situate  in  the  district  or  part  of 
a  district,  for  the  benefit  of  which  the  expences  are 
incurred,  a  rate  or  rates  to  be  called  special  district 
rates.  Where  the  expences  are  incurred  in  sewers  or 
permanent  works,  executed  for  the  benefit  of  the  district 
or  part  of  district,  a  rate  is  to  be  laid  on  the  premises 
therein  generally.  This  is  the  natural  meaning  of  the 
language :  and  it  may  well  be  that  a  work  may  benefit 
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1855.  &  district,  or,  in  case  of  such  division,  a  part  of  a  district, 
Doelihg     without  extending  its  benefit  directly  to  every  tenement 

Epson  ^thin  the  district  or  part  of  district,  as  the  case  may 
ItfH  dST*  *)e:  an<*  l^e  Provk°  WQich  immediately  follows  shews 
that  the  Legislature  contemplated  such  a  case ;  for,  in 
the  single  case  of  making  a  new  sewer,  it  provides  that, 
if  it  appear  to  the  Local  Board  that  any  premises  were 
sufficiently  drained  before  it  was  made,  they  shall  deduct 
from  the  amount  of  the  rates  otherwise  chargeable  in 
respect  of  them  such  a  sum,  and  for  such  time,  as  the 
said  Local  Board  may,  under  all  the  circumstances  of 
the  case,  deem  to  be  just.  The  provision  in  this  case, 
while  it  shews  that  cases  of  this  kind  were  not  over- 
looked by  the  Legislature,  excludes,  by  being  express 
for  this,  the  implication  in  any  other :  and  it  is  remark- 
able that  even  in  this  the  allowance  made  is  only  partial, 
temporary,  and  at  the  discretion  of  the  Board.  The 
87  th  section  contains  nothing  that  bears  on  the  present 
question:  but  the  88th  section  furnishes  two  remarks 
which  are  material.  The  enacting  part  makes  all  pro- 
perty assessable  to  the  relief  of  the  poor  assessable  also 
to  the  rates,  both  special  and  general,  which  the  Act 
gives  the  power  of  imposing,  and  then,  in  the  first  proviso, 
provides  for  the  case  of  a  district  or  part  of  a  district  in 
which  there  is  no  poor  rate.  In  passing,  we  mention 
this  as  shewing  the  meaning  of  the  term  "part  of  a 
district,"  that  it  is  used  to  express,  not  a  mere  farm  or 
house  or  tenement,  but  some  recognised  or  new  formed 
division  of  territory.  The  last  proviso  in  the  section 
furnishes  the  same  remark.  But  that  which  intervenes 
is  more  material,  in  which  particular  kinds  of  property 
are  enumerated,  such  as  land  purely  agricultural,  wood- 
lands, market  gardens,  nursery  grounds,  land  covered 
with  water,  canals,  towing  paths,  railways;  the  occupiers 
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of  these  are  not  entirely  exempted,  but  are  to  pay  only 
on  one  fourth  of  the  net  annual  value :  and  yet  how, ' 
upon  the  appellant's  argument,  would  some  of  these  at 
least  have  less  ground  to  claim  an  entire  exemption 
than  himself?  In  the  three  instances  last  specified, 
canals,  towing  paths  and  railways,  nothing  is  more 
likely  than  that  they  may  extend  miles  from  the  town 
in  respect  of  which  the  sewers  might  have  been  made. 
The  89th  section  contains  a  provision  on  which  some 
stress  was  laid  in  the  argument,  and  which  it  is  right  to 
notice.  By  it  it  is  enacted :  "  That  the  said  Local  Board 
may  from  time  to  time  divide  their  district,  or  any  street 
therein,  into  one  or  more  parts,  for  all  or  any  or  either 
of  the  purposes  of  this  Act,  and  make  a  separate  assess- 
ment upon  any  such  part  for  or  in  respect  of  all  or  any 
of  the  purposes  for  which  the  same  is  formed"  It  was 
urged,  on  behalf  of  the  appellant,  that,  although  this 
power  was  given  in  enabling  terms  only,  yet  that,  in 
advancement  of  the  ends  of  justice,  they  must  be  con- 
strued as  compulsory.  And,  no  doubt,  there  are  many 
cases  in  which  "may"  has  been  construed  to  be  equi- 
valent to  "shall"  But  the  subject  matter  here,  the 
thing  to  be  done,  is  of  such  a  nature  that  it  can  scarcely 
be  other  than  discretionary  with  the  Board  whether  to 
exercise  their  power:  and  we  see  no  reason  to  think, 
from  the  statement  of  facts,  that  they  have  done  wrong 
in  abstaining.  On  the  review,  therefore,  of  the  sections 
of  the  Act,  as  well  as  on  the  general  grounds  first 
stated,  our  judgment  will  be  for  the  respondents:  and, 
after  this  statement  of  our  view,  it  will  not  be  necessary 
to  give  any  specific  answers  to  the  questions  put  to  us 
at  the  end  of  the  case. 

Judgment  for  respondents. 


1855. 


DOBLING 
▼. 

Epsom 

Local  Board 

of  Health. 
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J  855. 

MEMORANDA. 

In  this  Vacation, 

Mr.  Justice  Maule  resigned  the  office  of  Judge  of  the 
Court  of  Common  Pleas.  He  was  afterwards  sworn  in 
a  member  of  Her  Majesty's  Privy  Council 

He  was  succeeded  by  James  Shaw  WUles,  of  The 
Inner  Temple,  Esquire,  Barrister  at  law,  who  had  pre- 
viously been  called  to  the  degree  of  the  coif,  when  he 
gave  rings  with  the  motto  Non  sine  vigiliis.  He  after- 
wards received  the  honour  of  Knighthood. 

In  the  same  Vacation,  Charles  Shapland  Whitmore,  of 
The  Inner  Temple,  Esquire,  William  Overend,  of  Lincoln's 
Inn,  Esquire,  Percival  Andree  Pickering,  of  The  Inner 
Temple,  Esquire,  James  Hoisted  Wilde,  of  The  Inner 
Temple,  Esquire,  and  WUliam  Bovill,  of  The  Middle 
Temple,  Esquire,  were  appointed  Her  Majesty's  counsel. 


END   OF    TRINITY    VACATION. 
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THE  QUEEN'S  BENCH, 

IN 

MICHAELMAS    TERM, 

XIX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in   this  Term 
were: 

Lord  Campbell  C.  J.       I      Wightman  J. 
Coleridge  J.  Erle  J. 


The  Queen  against  the  Justices  of  the  Isle  of  Friday 


-r,  November  2d. 

Ely. 


'KTAYLOR,  in  last  Term,  obtained  a  rule  calling  on  A  party  who 

the  keepers  of  the  peace  and  justices  in  and  for  the  for  a  beer 

licence,  under 
stat  9  G.  4. 
e.  61.,  which  was  refused,  appealed  against  the  refusal  to  the  October  Quarter  Sessions,  and 
entered  into  a  recognizance  to  try  the  appeal*  abide  the  judgment  of  the  Court,  and  pay 
such  costs  as  the  Court  might  award.  Tne  appeal  was  dismissed ;  and  the  Court  ordered 
the  appellant  to  pay  costs  to  the  respondent,  "  forthwith. "  A  blank  was  left  in  the  order,  as 
to  the  sums,  which  the  clerk  of  the  peace  had  not  time  to  fix  before  the  Sessions  adjourned. 
The  Sessions  adjourned  to  the  neit  November.  Before  the  adjournment  day,  the  clerk  of 
the  peace  filed  the  costs,  and  filled  up  the  order.  After  the  adjourned  sessions  bad  termi- 
nated, but  before  the  next  sessions,  which  were  held  on  the  next  January,  payment  was 
demanded  of  the  appellant,  who  did  not  pay.  On  affidavit  of  this,  the  Sessions  holden  in 
January  estreated  tne  recognisance. 

Held :  that  the  Sessions  had  power  to  estreat  the  recognisance,  and  that  process  might 
be  taken  upon  it  under  stat.  3  G.  4.  c.  46. 

Held,  also,  that  it  was  not  necessary  that  the  order  should  direct  the  costs  to  be  paid  to 
the  clerk  of  the  peace,  under  stat  1 1  &  12  Viet.  c.  43.  $.  27. 
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1855.        I*k  of  Ely  to  shew  cause  why  a  certiorari  should  not 
The  Queen    lBaue  to  rem<>ve  all  orders  made  by  them  at  the  General 
Justices  of     Quarter  Sessions,  holden  in  and  for  the  said  Isle  on  3d 
Ely-         January,  1 855,  whereby  the  recognizances  entered  into 
by  Jeffrey  Ely,  as  appellant,  and  his  sureties,  in  the 
appeal  after  mentioned,  were  ordered  to  be  estreated, 
and  also    the    said    recognizances,    and  the  order  of 
Sessions  on  which  the  order  to  estreat  was  made,  or 
purported  to  be  made,  and  also  the  roll  made  up  by  the 
clerk  of  the  peace  and  transmitted  to  the  sheriff  in  the 
said  matter,  and  also  the  several  writs  directed  to  the 
sheriff  in  the  said  matter,  and  the  sheriffs  returns  there- 
to.    The  rule  set  forth  the  grounds  for  the  certiorari ; 
which  were  not  all  finally  insisted  upon :  those  upon 
which  the  decision  of  the  Court  was  pronounced  will 
sufficiently  appear  from  the  argument  and  the  judgments. 
From  the  affidavits,  in  support  of  and  opposition  to 
the  rule,  the  following  facts  appeared. 

At  the  general  annual  licensing  sessions  for  the  Isle 
of  Ely,  holden  in  September,  1854,  Jeffrey  Ely  applied 
for  a  licence  to  sell  exciseable  liquor  by  retail  to  be 
drunk  in  his  bouse  or  on  the  premises  thereunto  belong- 
ing. The  licence  was  refused;  and  J.  Ely  appealed 
against  the  refusal.  The  appeal  was  tried  at  the 
general  quarter  sessions  holden  in  October,  when  it 
was  ordered  "that  this  appeal  be  dismissed,  and  that  the 
appellant  forthwith  pay  to  the  respondents,  or  to  whom 
they  shall  appoint,  the  sum  of  221  16*.,  by  way  of  costs, 
to  indemnify  the  said  respondents  for  the  costs  of  and 
attending  this  appeal.'9  The  sum  was  not  inserted  in 
the  order  as  drawn  up  at  sessions;  and,  owing  to  the 
clerk  of  the  peace  being  engaged  by  his  attendance  in 
Court  during  the  sessions,  it  was  left  in  blank  till  after 
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the  adjournment  of  the  sessions :  which  adjournment  was       1855. 
to  14th  November,  1854.    Immediately  upon  the  making    The  Qujskn 
of  the  order,  the  attorney  for  the  respondents  delivered     j^J^  0f 
their  bill  of  costs  to  the  clerk  of  the  peace ;  and  he,  after         Ely- 
the  adjournment  and  before  the  14th  November,  taxed  the 
costs  at  the  sum  inserted  in  the  order,  without  further 
communication  with   either  party,    and    inserted    the 
amount  in  the  order.    On  2d  January,  1855,  •/.  Ely  was 
served  with  a  copy  of  the  complete  order;  and  payment 
of  the  costs  was  demanded  of  him.     He  did  not  pay 
such  costs.     The   next  general   quarter  sessions  were 
holden  on  3d  January;  when  the  Court,  upon  proof  by 
affidavit  of  the  demand  and  non-payment,  ordered  an 
estreat  of  the  recognizances  of  J.  Ely  and  his  sureties, 
which  had  been  entered  into  upon  the  appeal,  and  which 
were  conditioned  to  try  the  appeal,  and  to  abide  the 
judgment  of  the  Court,  and  pay  such  costs  as  might  be 
awarded  by  the  Court     On  5th  January,  J.  Ely  was 
taken  by  the  sheriff,  in  pursuance  of  a  writ  from  the  clerk 
of  the  peace. 

Couch  now  shewed  cause.  One  objection,  made  in 
support  of  the  rule,  is  that  the  order  of  the  October  Ses- 
sions directed  the  costs  to  be  paid  to  the  respondents  or 
their  appointee ;  and  that  it  ought  to  have  directed  pay- 
ment to  the  cferk  of  the  peace.  Regina  v.  Hellier  (a)  ap- 
pears to  shew  that,  if  the  costs  were  here  given  under  stat. 
9  G.  4.  c.  61.  s.  29.,  the  order  would  be  bad,  that  statute 
being,  for  this  purpose,  repealed  by  stat.  11  &  12  Vict 
c.  43.,  which,  by  sect  27,  requires  the  order  to  direct  the 
costs  to  be  paid  to  the  clerk  of  the  peace.  But  there 
the  appeal  was  against  a  conviction  in  a  penalty  for  an 

(a)  17  Q.  B.  229. 


492  MICHAELMAS  TERM. 

1855.        offence  against  the  tenor  of  the  appellant's  licence.    The 

The  Queen    present  i8  not  an  appeal  against  any  "  conviction  or  order," 

Justices  of     8UCQ  as  designated  in  stat.  11  &  12  Vict.  c.  43.  s.  27., 

Elv.        i)Ut  against  a  refusal  to  grant  the  licence ;  the  appeal  is 

given  by  sect.  27  of  stat  9  G.  4.  c.  61.  Even  if  the  giving 

of  costs  on  such  an  appeal  were  within  stat.  12  &   13 

Vict  c.  45.  s.  5.,  the  remedy  given  by  that  statute  is 

merely  cumulative.     On  this  point,  Regina  v.  Huntley  (a) 

is  a  direct  authority. 

Secondly,  objection  will  be  made  to  the  jurisdiction 
of  the  January  Sessions.  Under  stat  3  G.  4.  c.  46.  s.  2. 
recognizances  forfeited  at  quarter  sessions  arc  to  be 
entered  on  the  roll,  which  is  to  be  sent  to  the  sheriff: 
and  he  is  to  levy  by  distress,  or,  in  default  of  dis- 
tress, to  take  into  custody.  Where  the  party  is  taken 
into  custody,  he  may  be  discharged  at  the  next  sessions, 
if  the  Court  think  fit ;  sect.  6 :  and  this  statute  puts  an 
end  to  the  jurisdiction  of  the  Exchequer  as  to  such 
recognizances;  Bex  v.  Thompson  (b).  But  it  will  be 
argued  that  the  estreat  could  have  been  made  only  at 
the  sessions  preceding,  inasmuch  as  the  order  of  the 
October  sessions  directed  the  costs  to  be  paid  "  forth- 
with ;"  and  that  the  forfeiture  therefore  accrued  at  the 
October  sessions.  If  that  were  held,  it  would  hardly  be 
possible  to  estreat  such  recognizances  at  all,  because 
the  cognizor  could  not  be  said  to  forfeit  them  till  the 
sessions  were  over.     The  Court  then  called  on 

Keane,  in  support  of  the  rule.  As  to  the  objection 
first  mentioned :  if  the  ground  of  decision  in  Regina  v. 
Huntley  (a)  was  that  the  remedy  given  by  stat.  12  &  13 

(a)  3  E.  $■  B.  172.  (6)  3  Tyrwh.  53. 
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Vict  c.  45.  s.  5.  is  merely  cumulative,    the    objection        1855. 
must  fail.      [Lord   Campbell  C.  J.     We  all  took  that    The  Quern 

vlew']  Justices  of 

As  to  the  other  objection.  The  October  sessions  Ely* 
ceased  to  exist  after  the  termination  of  the  adjourned 
sessions  in  November.  The  January  Sessions  had  no 
power  to  estreat  the  recognizance,  there  having  been  no 
forfeiture  of  which  they  could  take  notice.  In  Rex  v. 
Cossins  (a)  it  was  held  that,  for  misbehaviour  committed 
out  of  Court,  the  Court  ought  not  to  estreat;  but  that 
there  should  be  some  proceeding  of  Court  to  make  the 
fact  of  forfeiture  appear.  [Erie  J.  There  the  recog- 
nizance was  for  good  behaviour.]  It  was  so :  and  here, 
no  doubt,  the  recognizance  is  to  abide  the  order  of  the 
Court,  and  pay  costs  as  awarded.  But  the  principle 
must  be  the  same,  whether  the  forfeiture  be  by  ill  be- 
haviour in  committing  violence  or  in  refusing  to  obey  a 
lawful  order.  Besides,  the  order  is  here  made  in  the 
absence  of  the  party :  he  might  have  shewn  that  the 
demand  had  been  improperly  made.  [Erie  J.  Is  a 
demand  necessary?  Coleridge  J.  There  is  no  rule 
Nisi  granted  to  estreat  recognizances  forfeited  by 
non-appearance.]  The  default  there  takes  place  in 
conspectu  curiae.  The  proper  course,  where  the  misbe- 
haviour is  out  of  Court,  is  to  proceed  by  scire  facias  on 
the  estreat;  Reginaw.  The  Justices  of  The  West  Riding  {b)> 
where  numerous  authorities  are  collected.  [Lord 
Campbell  C.  J.  There  the  Court  thought  stat.  3  G.  4. 
c.  46.  applicable  if  the  recognizance  were  forfeited  "  at  ' 
the  Court  of  Quarter  Sessions  itself,  for  matters  im- 
mediately connected  with  its  own  proceedings."    Is  not 

(a)  Parker,  54.  (b)  7  A.  f  E.  583. 
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1855.  that  the  present  case?]  There  was  no  forfeiture  here 
The  Queen  ^or  anv  Aing  connected  with  the  proceedings  of  the 
J  ticeiof  ^anuary  sessions.  Stat.  3  G.  4.  c.  46.  s.  2.  first  gave 
Ely«  power  to  the  Sessions  to  issue  its  own  process  for  levying 
the  amount  of  estreated  recognizances ;  before  that,  the 
Sessions  could  merely  order  the  estreat  This  section 
gave  the  power  in  respect  of  recognizances  forfeited  at 
such  sessions  only  when  the  forfeiture  is  at  such 
sessions;  sects.  5  &  6  gave  the  subsequent  Sessions 
power  to  deal  with  the  case  after  levy  or  capture.  That 
statute  was  afterwards  amended  by  stat  4  G.  4.  c.  37., 
which  requires  subsequent  Sessions  to  continue  on 
the  roll  forfeited  recognizances  not  levied.  But  there  is 
no  power  to  estreat  in  respect  of  recognizances  forfeited 
at  previous  sessions.  [Lord  Campbell  C.  J.  When  do 
you  say  the  estreat  may  be  made?]  If  the  order 
is  to  pay  forthwith,  the  Sessions  may  estreat  unless  pay- 
ment be  made  directly :  at  any  rate,  in  this  instance,  the 
adjourned  Sessions  in  November  might  have  estreated : 
but,  if  the  forfeiture  was  not  complete  till  after  the 
expiration  of  the  sessions  at  which  the  order  was  made, 
the  only  remedy  is  by  scire  facias. 

Lord  Campbell  C.  J.  This  case  has  been  very 
ingeniously  argued  by  Mr.  Keane:  but  I  cannot  see 
that  the  order  to  estreat  was  bad.  The  cases  of  Rex 
v.  Cossins  (a)  and  Regina  v.  The  Justices  of  the  West 
Riding  (b)  do  not  shew  that  the  January  Sessions  had 
no  jurisdiction  and  that  the  only  remedy  was  by  scire 
facias.  In  those  cases  the  recognizances  were  for  good 
behaviour.    Here,  as  Mr.  Keane  candidly  admits,  the 

(a)  Parker,  54.  (6)  7  A.  fr  B.  583. 
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recognizance  is,  to  abide  the  order  of  the  Court.     If,        1855. 
therefore,  the  order  to  estreat  was  made  in  proper  time,    The  Queen 
and  there  was  power  to  estreat,  there  need  not  be  a  scire     j^-J^  ^ 
facias.     The  question,  therefore,  is  whether  the  estreat        Ely* 
was  properly  made  at  the  January  sessions.    Stat  3  G.  4. 
c.  46.  seems  to  be  directed  to  giving  power  to  the  Ses- 
sions to  act  upon  a  recognizance  which  has  been  estreated 
in  the  proper  time.     Now  here  the  estreat  could  not 
have  been  made  earlier.     It  could  not  have  been  made 
at   the   original  October  sessions;  for  they  were    over 
before  the  amount  was  filled  up.     Nor  could  the  estreat 
have  been  made  at  the  adjourned  sessions  in  November ; 
for  at  that  time  there  was  nothing  to  shew  that  there 
had  been  a  forfeiture.     The  January  sessions  was  there- 
fore the  first  at  which  the  estreat  could  be  made.     The 
Sessions  is  a  standing  Court  for  some  purposes:  and  this 
was  the  first  occasion  on  which  that  Court  had  power  to 
make  the  order.     Therefore  the  order  then  made  was 
good. 

Coleridge  J.  I  am  of  the  same  opinion.  In  order 
to  give  a  reasonable  interpretation  to  stat.  3  G.  4.  c.  46., 
we  are  to  consider  that  sect  2  is  directed  to  two  cases. 
The  first  is  where  the  recognizance  is  forfeited  before  a 
justice  of  peace  out  of  quarter  sessions:  there  the  justice 
is  to  certify  to  the  clerk  of  the  peace,  and  he  is  to  insert 
the  recognizance  in  his  roll.  The  second  case  is  where 
the  forfeiture  takes  place  at  quarter  sessions:  there  the 
clerk  of  the  peace  himself  takes  notice  of  the  forfeiture, 
and  enters  it  in  the  roll*  In  neither  case  has  the  party 
an  opportunity  of  coming  in  and  satisfying  the  Court  of 
Quarter  Sessions  that  there  is  no  forfeiture.  If  wrong 
is  done  to  him,  there  is  an  ultimate  remedy  given  to 
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1855.        him  by  sects.  5  and  6,  which  enable  him  to  apply  to  a 

The  Queen    subsequent    Sessions.     Now,   unless  you   suppose    this 

Justices  of     recognizance   to   have   been   forfeited   at  the   January 

Ely*        sessions,  there  are  no  means  of  estreating  at  all.     It  is 

not  made  out  how  long  before  the  breaking  up  of  the 

Court  in  November  the  money  ought  to  have  been  paid. 

Often  such  a  payment  is  impossible  before  the  end  of 

sessions;  and  then  the  party  may  make  payment  at  any 

time  before  the  next  sessions:   if  he  does  not,  that  is 

the  first  sessions  at  which  there  can  be  an  estreat 

Wightman  J.     I  am  of  the  same  opinion,  and  for 
the  same  reasons. 

Erle  J.  I  think  it  clear  that  this  recognizance  was 
forfeited  at  the  January  sessions.  The  recognizance 
was,  to  abide  such  order  as  should  be  made  at  the 
October  sessions.  Was  the  order  which  was  made  dis- 
obeyed ?  I  do  not  find  that,  during  the  sitting  of  that 
Court  of  Sessions,  it  was  disobeyed.  ts  Forthwith"  does 
not  necessarily  mean  instanter:  unless  my  memory 
deceives  me,  the  word  has  been  held  to  comprise  a  week 
in  the  case  of  an  order  in  bastardy.  The  order  therefore 
might  be  obeyed  at  some  time  after  the  October  sessions, 
and  that  Sessions  could  not  treat  it  as  forfeited  by  dis- 
obedience during  their  sitting.  Then  the  recognizance 
is  brought  before  the  January  Sessions ;  ex  parte,  it  is 
true ;  but  that  is  in  analogy  with  the  practice  of  making 
a  rule  absolute  in  the  first  instance  for  attachment  for 
non-payment  of  costs.  The  cases  where  the  recognizance 
was  for  good  behaviour  are  therefore  of  no  application. 

Rule  discharged,  with  costs. 
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Henby  Tennyson  agairtst  William  O'Brien.     £™et£r5th. 

T^HE  first  count,  as  originally  framed,  stated  a  contract  Count  on  a 
by  which  plaintiff  was  to  deliver  to  defendant  a  plaintiff"  to 
cargo  of  potatoes,  say  50  to  100  tons,  at  Cardiff,  in  any  deflmJalTt  at 
part  of  the  month  of  March  1855,  at  51.  10*.  per  ton.  jj^"60  in 
Averment  of  general  performance.  Breach:  that  defend-  Breach,  that 
ant  would  not  accept  or  pay  for  the  potatoes.     Second  would  not 

.  accept,  or  pay 

count  for  goods  bargained  and  sold.     Pleas:  1.  To  first  for,  the  good*. 

.  Pleas:  (1) 

count,  Non  assumpsit  2.  To  2d  count,  Never  indebted.  Non  assump. 

3.  To   first  count,  That  plaintiff  was  not  ready  and  plaintiff  was 

willing  to  deliver  the  potatoes  in  Cardiff  in  any  part  of  filing  to  °r 

the  month  of  March.     Issues  thereon.  tnhhrdk.  °' 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  last  1™»  SSTSSi. 

Spring  Assizes  for  Glamorganshire,  it  appeared  that  the  it  appeared 

contract  declared  on  was  made  between  the  plaintiff,  a  had  by  letter 

merchant  at  Waterford,  and  the  defendant,  a  merchant  plaintiff  to 

at  Cardiff.    The  plaintiff  gave  in  evidence  letters  from  Jhfpment  for 

the  defendant,  requesting  him  to  delay  the  shipment,  as  ^j^n^ee ; 

prices  had  fallen.     The  plaintiff  did  delay  the  shipment  JJjjj^^P 

till   the  18th   day  of  March,   but  refused  to  delay  it  on  the  evening 
J  J         of  the  31st 

March,  and 
consequently  that  the  cargo  was  not  ready  for  delivery  till  April.  The  Judge,  on  plain- 
tiff's application,  amended  the  count  by  inserting  an  averment  that,  at  defendant's  request, 
plaintiff  delayed  the  shipment,  and  defendant  promised  to  accept  a  delivery  of  that  shipment 
with  reasonable  speed,  and  exonerated  plaintiff  from  delivering  in  Mnnh.  Defendant 
objected  to  the  amendment  being  made,  and  requested  a  postponement  of  the  trial,  which 
the  Judge  refused.  Thereupon  defendant  refused  to  alter  his  plea,  or  appear  further; 
and  the  jury,  under  the  Judge's  direction,  assessed  the  damages. 

On  a  motion  for  a  new  trial, 

Held :  that,  whether  the  discretion  of  a  Judge  at  Nisi  prius  in  making  an  amendment  to 
raise  the  real  point  in  controversy,  and  in  imposing  terms,  be  reviewable  in  banc  or  not,  it 
was  in  this  case  properly  exercised.  And  that,  no  injustice  being  suggested  to  have  been 
sustained  bv  defendant  in  consequence  of  the  refusal  to  postpone  the  trial,  the  discretion  of 
the  Judge  in  that  respect  ought  not  to  be  reversed. 

Rule  refused. 

VOL.   V.  2   K  B.    &   B. 
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1855.  longer.  The  vessel,  having  sailed  from  Waterford  on 
Tennyson  l^e  18tn  March,  entered  Cardiff  on  the  evening  of 
O'Brien.  Saturday  the  31st  March,  and  was  not  ready  to  dis- 
charge her  cargo  till  Monday,  April  2d.  Lord  Campbell 
C.  J.  expressed  his  opinion  to  be  that  the  3d  plea  was 
proved;  but,  on  the  application  of  the  plaintiff's  counsel, 
he  allowed  the  first  count  to  be  amended  by  inserting 
an  averment  "  that,  before  any  breach  of  the  agreement, 
defendant  requested  plaintiff  not  to  ship  the  cargo  of 
potatoes  for  Cardiff  before  the  latter  end  of  the  said 
month  of  March,  and  agreed  to  accept  and  pay  for  the 
cargo  if  it  should  be  thereupon  conveyed  to  Cardiff  and 
delivered  there  with  all  reasonable  diligence  in  that 
behalf;  and  the  defendant  thereby  exonerated  and  dis- 
charged plaintiff  from  delivering  the  cargo  in  the  month 
of  March." 

The  defendant's  counsel  objected  to  the  amendment, 
and  requested  a  postponement  of  the  trial ;  but  he  did  not 
suggest  that,  in  the  event  of  a  postponement,  any  fresh 
evidence  could  be  procured.  Lord  Campbell  C.  J. 
refused  to  postpone  the  trial ;  whereupon  the  defendant's 
counsel  declined  to  plead  fresh  pleas  to  the  amended 
count,  or  to  appear  further  at  the  trial.  The  verdict 
was  then  entered  for  the  defendant  on  the  issue  on  the 
second  plea,  and  also  on  the  issue  on  the  third  plea, 
which  still  remained  on  the  record,  but  was  made  by 
the  amendment  immaterial ;  and  for  the  plaintiff  on  the 
first  issue,  with  7721  damages. 

H.  S.  Giffard  now  moved  for  a  new  trial,  on  the  ground 
that  the  amendment  ought  not  to  have  been  made. 
[Lord  Campbell  C.  J.  Have  you  affidavits  of  any  thing 
new  to  shew  that   the  amendment,  or   the  refusal  to 
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postpone  the  trial,  has  worked  injustice;  or  is  the  1855. 
motion  only  on  the  grounds  appearing  at  the  trial?]  Tennyson 
There  is  no  affidavit  of  any  thing  beyond  what  appeared  O'Brien. 
at  the  trial.  [Coleridge  J.  Is  the  discretion  of  a  Judge 
at  Nisi  priils,  making  an  amendment  under  The  Com- 
mon Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125.), 
*.  96.,  subject  to  review  ?  Erie  J.  In  Wilkin  v.  Reed  (a) 
the  Court  of  Common  Pleas  did  in  fact  review  the 
discretion  of  the  Judge.  They  thought  it  rightly  exer- 
cised, and  therefore  had  not  to  decide  what  their  powers 
would  have  been  if  they  had  come  to  the  conclusion 
that  it  was  wrongly  exercised.  Wightman  J.  It  will 
be  better  to  hear  what  it  is  that  is  said  to  be  wrong, 
before  determining  whether  we  can  review  it  or  not] 
The  correspondence,  if  looked  into,  will  not  bear  out 
the  interpretation  put  upon  it;  and,  though  the  de- 
fendant's counsel  did  not  traverse  it,  the  defendant 
should  not  be  concluded  by  that  which  was  a  course 
taken  in  a  hurry,  the  Judge  having  refused  to  postpone 
the  trial 

Coleridge  J.  I  am  of  opinion  that  there  should  be 
no  rule.  Issue  had  been  taken  upon  an  allegation  that 
the  potatoes  were  not  delivered  in  March.  It  appeared, 
at  the  trial,  that  this  was  true,  but  that  it  did  not  raise 
the  real  question  in  controversy,  which  was  whether  the 
potatoes  were  delivered  in  such  time  that  the  defendant 
was  bound  to  accept  them.  Then,  there  being  an 
application  on  behalf  of  the  plaintiff  to  amend  by  in- 
serting an  averment  which  would  raise  the  real  question, 
and  there  being  reasonable  ground  for  believing  that 

(a)  15  Com.  B.  192. 

2  k  2 
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1855.  averment,  the  amendment  was  properly  made,  even  if 
Tennyson  *be  defendant  had,  at  the  time  of  the  application,  made 
O'Rbirn.  a  contrary  statement  as  to  the  fact ;  for  amendments  are 
to  be  made,  on  the  allegations  of  the  parties,  to  raise  the 
case  the  truth  of  which  is  to  be  determined  on  a  traverse. 
Then  complaint  »  made  that  the  trial  was  not  postponed. 
If  it  had  appeared  at  the  trial  that  there  was  ground 
for  expecting  that  the  defendant  could  procure  fresh 
evidence  to  meet  the  altered  pleadings,  that  would  have 
been  a  reason  why  the  Judge,  in  the  exercise  of  his 
discretion,  should  have  delayed  the  trial.  Or  if  it  were 
shewn  now  that  there  was  ground  for  supposing  that  the 
refusal  to  delay  the  trial  bad  worked  any  injustice,  it 
might  be  a  ground  for  our  interference.  But  nothing 
of  the  sort  was  suggested,  then  or  now.  I  am  therefore 
of  opinion  that  my  Lord  did  right ;  and,  that  being  so, 
I  express  no  opinion  on  the  general  question  of  the 
power  to  review  the  Judge's  discretion,  as  that  question 
does  not  arise. 

Wightman  J.  One  test  of  the  propriety  of  refusing 
to  postpone  a  trial,  when  an  amendment  has  been  made, 
is  to  see  whether  the  party  against  whom  it  has  been 
made  could,  if  the  trial  were  postponed,  get  other  evi- 
dence. But  no  suggestion  of  that  kind  was  made 
at  the  trial;  nor  has  any  such  been  made  now.  The 
amendment  itself  was  clearly  right,  since  the  record  as 
it  stood  did  not  raise  the  real  question.  It  is  therefore 
unnecessary  to  decide  the  general  question  whether  the 
Judge's  discretion  is  subject  to  review. 

Erle  J.  I  am  clearly  of  opinion  that  the  Judge  did 
right  in  making  this  amendment,  as  it  was  necessary 
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to  raise  the  real  question  between  the  parties.  I  am  1855. 
by  no  means  of  opinion  that  a  Judge  in  his  discretion  Tennyson 
ought  always  to  postpone  a  trial  when  an  amendment  O'Bmkn. 
is  made.  Under  the  old  system,  in  Brashier  v.  Jack- 
son (a),  Lord  Abinger  made  an  extensive  amendment 
without  postponing  the  trial.  The  Court  in  banc  held 
that  he  had  exceeded  his  powers,  and  made  absolute  a 
rule  to  enter  a  nonsuit,  doing,  thereby  in  that  case 
grievous  injustice.  I  believe  the  extended  powers  in 
the  Common  Law  Procedure  Acts  were  purposely 
given  to  enable  the  Judge  in  such  cases  to  make  the 
necessary  amendments,  with  or  without  postponement, 
as  justice  might  require.  And  I  think  that  the  Court 
in  banc  ought  never  to  reverse  the  discretion  of  the 
Judge  at  the  trial,  unless  it  appear  affirmatively  that 
injustice  has  in  fact  been  worked  thereby. 

Lord  Campbell  C.  J.  I  still  think  the  course  I 
took  at  the  trial  right,  and  that  the  defendant  would 
not  have  been  benefited  by  his  counsel  taking  any  other 
course  than  he  did. 

Rule  refused. 

On  a  subsequent  day  in  this  Term,  Grove  obtained 
a  rule  Nisi  for  judgment  non  obstante  veredicto,  which 
in  Hilary  Term  was  made  absolute,  no  cause  being 
shewn. 

(a)  6  Af.  fr  Jf.  549. 
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iw^6tb.      Fortunatus  Edmund  Andrews  against  John 

Elliott. 

tried  wfthout     T^^IS  action,  in  which  issues  of  feet  were  joined,  stood 

a  jury  before  for  trial  at  the  last  Summer  Assizes  for  Surrey.    It 

a  Commis- 

gioner  of  NUi     was  proposed  in  the  Nisi  Prius  Court,  before  Wigktman 

Srius,  not  a 
udgeoftbe     J.,  that  the  cause  should  be  tried  without  a  jury  before 

Courts.  The  Mr.  Bramwell  Q.  G,  whose  name  was  in  the  corn- 
consented;  mission  of  Nisi  prius.  The  learned  Judge  approving 
?n  o£n  Court  of  this»  the  cause  wa8  tried  before  Mn  Bramwdk  the 
thisC<»ned  •  attorneys  for  both  parties  attending,  and  the  plaintiff 

but  there  was    being  examined  as  a  witness.     The  verdict  passed  for 

neither  a  * 

Judge's  order,   the  defendant     There  was  no  summons,  nor  any  written 

nor  a  consent 

in  writing.        con  sent  to  the  trial. 

The  unsuc- 
cessful party 

fo*Tnew°trial,  Horn  now,  on  behalf  of  the  plaintiff,  moved  for  a  new 

the^ommis**'  *™^  on  a®davit8,  which  disclosed  the  above  facts,  and 

sioner  having  aigo  other  grounds,  which  it  is  unnecessary  to  specify, 

diction  to  try,  as,  in  the  opinion  of  the  Court,  they  at  most  amounted 

the  parties 

were  precluded  to  objections  to  the  verdict  as  against  the  weight  of 

by  their  con-  .  , 

duct  from         evidence. 

ti^e  verdict*  Born,  in  support  of  his  motion.     The  jurisdiction 

rte"bMnce°of  to  trJ  l8aues  m  fact  without  a  jury  is  given  by  The 
naries.Pre,imi"  Common  Law  Procedure  Act,  1854  (17  &  18  Viet, 
c.  125.),  sect  1.  "The  parties  to  any  cause  may,  by 
consent  in  writing,  signed  by  them  or  their  attorneys, 
as  the  case  may  be,  leave  the  decision  of  any  issue 
in  fact  to  the  Court,  provided  that  the  Court,  upon 
a  rule  to  shew  cause,  or  a  Judge  on  summons,  shall, 
in  their  or  his  discretion,  think  fit  to  allow  such  trial." 
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\Wightman  J.  There  was  no  summons;  but,  on  1855. 
an  application  to  me  in  open  Court,  I  expressed  my  Andrews 
approval  of  the  course  proposed ;  and  the  parties,  their  eluott. 
attorneys  and  counsel  acted  upon  this.  Coleridge  J. 
It  seems  very  like  a  trial  by  consent  before  only  eleven 
jurymen.  Can  either  party  impeach  that  verdict? 
lx>rd  Campbell  C.  J.  There  appear  then  to  be  two 
difficulties  in  Mr.  Horn's  way.  First,  if  the  objection  is 
a  good  one  in  the  mouths  of  others,  the  plaintiff  seems 
by  his  conduct  precluded  from  raising  it.  Secondly,  it 
seems  no  more  than  an  irregularity  which  can  be  waived, 
and  has  been  waived.]  In  Lismore  v.  Beadle  (a),  where 
the  plaintiff,  in  an  action  for  unliquidated  damages,  had 
obtained  a  writ  of  trial  before  the  sheriff,  and  the  verdict 
was  for  the  defendant,  a  rule  obtained  by  the  plaintiff  to 
set  aside  the  writ  of  trial  and  all  subsequent  proceedings 
was  made  absolute.  Wightman  J.  there  says:  "the  only 
question  then  is,  whether  the  act  of  the  plaintiff  makes 
any  difference,  so  as  to  estop  him  from  taking  this  objec- 
tion. In  Lawrence  v.  Wilcock  (*),  however,  it  was 
decided,  that  consent  cannot  give  jurisdiction." 

Horn  then  relied  on  the  other  objections ;  the  argu- 
ment as  to  which  is  omitted. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  there 
should  be  no  rule.  With  respect  to  the  first  objec- 
tion. The  cause  was  tried  before  one  of  the  Judges 
included  in  the  commission  of  Nisi  prills,  by  the 
authority  of  a  Judge  of  this  Court,  and  by  the  con- 
sent of  both  parties.  Had  the  direction  of  the  Judge 
been  embodied  in  an  order,  and  the  consent  of  the 

(a)  1  DowL  P.  C.  N.  S.  566.  (b)  1  1  A.  fr  B.  941. 


Andrews 

V. 

Elliott. 
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I355#  parties  been  reduced  to  writing  and  signed,  the  trial 
would  have  been  perfectly  regular.  I  am  of  opinion 
that,  rebus  sic  stantibus,  it  is  not  competent  for  either 
party  to  impeach  the  trial  because  there  was  not  such  a 
written  order,  nor  such  a  written  consent.  To  raise 
such  an  objection  after  verdict  is  against  good  faith:  but 
that  alone  is  not  a  sufficient  ground  for  refusing  the 
rule ;  for,  if  Mr.  Dramwell  had  had  no  jurisdiction  to  try 
the  cause,  consent  could  not  give  it  to  him.  But  he 
was  one  of  the  Commissioners  of  Nisi  prills,  and,  when 
sitting  at  Nisi  prills,  had  the  same  general  jurisdiction  to 
try  the  cause  that  a  Judge  of  the  superior  Courts  had. 
The  Legislature  requires  that  certain  preliminaries  shall 
be  complied  with,  before  the  Judge,  having  general 
jurisdiction  to  try  causes,  shall  try  a  cause  without  a 
jury.  Therein  the  case  differs  from  those  of  writs  of 
trial  before  the  sheriff;  for  the  sheriff  has  no  jurisdiction 
except  that  derived  from  the  writ  of  trial.  Here  there 
was  general  jurisdiction ;  and  the  parties  who  have  con- 
sented to  the  exercise  of  that  general  jurisdiction,  in  an 
instance  in  which  they  knew  that  the  statutable  preli- 
minaries had  not  been  complied  with,  cannot  be  allowed 
to  question  the  jurisdiction  on  that  ground. 

The  other  objections,  if  they  amount  to  any  thing, 
are  objections  to  the  verdict  as  against  the  weight  of 
evidence:  but  the  verdict  in  such  a  trial  cannot  be 
questioned  on  that  ground. 

Coleridge  J.  One  of  the  Commissioners  of  Nisi 
prills  tried  this  cause,  having  the  same  general  jurisdic- 
tion for  the  purpose  as  any  other  Judge.  I  do  not  wish 
to  be  understood  to  lay  down  that  the  trial  is  good  for 
every    purpose ;    for    example,   I  express    no  opinion 
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whether  a  witness  might  be  indicted  for  perjury  on  the        1855. 
trial.     But  I  decide  on  the  ground  that  there  was  snffi-      Andrews 
cient  general  jurisdiction  to  try  the  cause,  and  that  the      eluott. 
plaintiff  is  precluded  by  his  conduct  from  taking  this 
objection. 

Wightman  J.  I  am  of  the  same  opinion.  Mr. 
BramweU  had  general  jurisdiction  to  try;  and  the 
parties  are  precluded  from  objecting  to  the  want  of  the 
preliminaries. 

(Erle  J.  had  left  the  Court.) 

Rule  refused. 


Joseph  May  against  William  Andrews      j5wl&6th 
Footner. 


TRESPASS  quare  clausum  fregit.     Pleas:   1.  Not  Trespass  quare 
clausum  fregit. 
guilty.     2.  That  the  locus  in  quo  was  not  plaintiff's  Pleas,  inter 

close.     3.  That  the  locus  in  quo  was  the  freehold  of  clow  was  not 

defendant    4.  A  public  right  of  way.     Issues  thereon.    indHberum8' 

On  the  trial,  before  Williams  J.,  at  the  Hampshire  SJ^SS" 

Summer  Assizes,  it  appeared  that  the  defendant  had  ^ppeared 

made  an  entrance  from  his  field  into  a  lane  between  his  question  in 

controversy 

field  and  one   belonging   to   the  plaintiff.     The  real  was,  whether 

controversy  appeared  to  be,  whether  the  lane  was  part  lane  passing 

between  a  field 
of  plaintiff  and 

a  field  of  defendant  was  the  freehold  of  one  or  the  other.     The  evidence  shewed  that  the 

plaintiff's  field  was  in  the  occupation  of  a  tenant.    The  Judge  amended  the  count  into  ono 

for  injury  to  plaintiff's  reversion. 
Held :  that  the  amendment  was  properly  made  under  the  Common  Law  Procedure  Act. 

1864  (17  &  18  Vict.  c.  125.),  tect.  96. 
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1855.        °f  ^e  plaintiff's  land,  subject  to  a  right  of  way  for  the 
^^         occupiers  of  the  defendant's  field,  or  part  of  the  defend- 
▼•  ant's  land,  subject  to  a  right  of  way  in  the  occupiers  of 

the  plaintiff's  field.  But  it  appeared  that  the  plaintiff's 
land  was,  at  the  time  of  the  trespass,  in  the  occupation 
of  a  tenant.  The  learned  Judge  directed  an  amend- 
ment turning  the  count  into  one  for  injuring  the  plain- 
tiff's reversion  in  the  close,  with  leave  to  move  to  enter 
a  nonsuit  if  the  amendment  was  one  which  ought  not 
to  have  been  made.  The  trial  proceeded;  and  the 
plaintiff  had  a  verdict. 

Montague  Smith  now  moved  to  enter  a  nonsuit  pur- 
suant to  the  leave  reserved.  The  powers  of  amendment 
given  by  The  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict  c.  76.),  8. 222.,  are  "  to  prevent  the  failure 
of  justice  by  reason  of  mistakes  and  objections  of  form." 
This  is  a  change  in  the  very  substance  of  the  action. 
[Lord  Campbell  C.  J.  The  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  125.),  8.  96.  gives  the 
powers  without  any  such  restriction.  Here,  from  your 
statement,  the  real  question  in  controversy  was  the 
freehold.  Can  you  suggest  any  injustice  sustained  by 
your  client  from  trying  that  question  on  the  amended 
pleadings?]  If  the  Judge  had  jurisdiction  to  make 
such  a  change,  it  cannot  be  said  that  he  was  wrong  in 
exercising  it. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  there 
should  be  no  rule  in  this  case.  Authority  to  amend  is 
given  to  a  Judge  at  Nisi  prius  by  The  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict.  c.  125.),  s.  96., 
which  enacts  that  "all  such  amendments  as  may  be 
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necessary  for  the  purpose  of  determining  in  the  existing        1855. 
suit  the  real  question  in  controversy  between  the  parties         May 
shall  be  so  made,  if  duly  applied  for."    Now  here  the      FootNke. 
suit  remains  the  same,  though  the  form  is  altered ;  and 
the  amendment  was  necessary  for  the  purpose  of  deter- 
mining the  real  question  in  controversy.     There  was 
therefore  no  excess  of  authority ;  and  Mr.  Smith  does 
not  suggest  that  any  injustice  will   be   done  by  this 
exercise  of  the  Judge's  authority. 

Coleridge  J.  This  is  not  a  complaint  that  the 
Judge  has  misexercised  his  discretion  in  making  this 
amendment  if  he  had  authority  to  make  it;  but  it  is 
said  that  such  an  amendment  was  in  excess  of  his 
authority.  But  I  think  it  is  within  the  very  words  of 
the  Act.  The  real  question  in  controversy  in  this  suit 
was,  not  whether  the  plaintiff  was  reversioner  or  occu- 
pier of  the  field  of  which  he  was  freeholder,  but  whether 
the  spot  in  question  was  parcel  of  the  plaintiff's  freehold 
or  not 

Wightman  J.  I  think  this  the  very  case  in  which  it 
is  the  duty  of  the  Judge  to  make  an  amendment. 

(Erle  J.  was  absent) 

Rule  refused. 
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Wednesday, 
November  1th. 


The  borough 
of  S.  extended 
along  a  part  of 
the  shore  of 
the  harbour 
of  S.    On  the 
shore,  within 
the  borough, 
were  ouays 
and  wharfs: 
(\)  occupied 
by,  and  the 
property  of, 
the  Corpora- 
tion; (2)  the 
property  of 
the  Corpo- 
ration, occu- 
pied by  their 
lessees  under 
indenture  re- 
serving to  the 
Corporation 
the  right  to 
enter  and  take 
all  dues  pay- 
able to  the 
Corporation, 
with  a  cove- 
nant by  the 
lessee  not  to 
allow  the 
landing  or 
shipping  of 
goods  until 


William  Lewis,  appellant,  The  Churchwardens 
and  Overseers  of  the  Town  and  Franchise  of 
Swansea,  respondents. 

"VTOTICE  of  appeal  having  been  given,  a  case,  sub- 
stantially as  follows,  was,  by  consent  and  order  of 
Coleridge  J.,  stated  for  the  opinion  of  this  Court :  judg- 
ment to  be  entered  at  sessions  in  conformity  with  such 
opinion. 

The  town  and  franchise  of  Swansea,  in  Glamorgan- 
shire, is  a  district  maintaining  its  own  poor,  indepen- 
dently of  the  parish  of  which  it  forms  a  part.  By  a 
poor  rate,  duly  made  for  the  district,  the  appellant  is 
assessed  as  follows. 


Name  of 
Occupier. 

Name  of 
Owner. 

Description  of 
Property  rated. 

Rateable 
value. 

William 
Lewit. 

Town 
Cooncfl. 

Quay,  and  toll*,  and 
dues. 

£700. 

Against  this    assessment  he  has    appealed,   on  the 
ground  that  the  property  which  is  the  subject  of  the 


the  dues  payable  to  the  Corporation  should  be  satisfied ;  (3)  the  property  of  B.     The  only 

them  from  the  borough,  was  by  using 


mode  of  landing  goods  in  the  borough,  or  shirjpin 
one  of  these  three  classes  <  ' 


in  the  borough,  or  shipping  them  from  the  borough,  was  by  using 
i  of  quays  or  wharfs.    For  all  goods  so  landed  or  shipped,  by  means 

of  quays  or  wharfs  of  any  of  the  three  classes,  the  Corporation  received,  by  immemorial 

usage  the  origin  of  which  was  not  known,  dues,  sometimes  called  "  town  dues  and  quayage," 

sometimes  "  quayage"  only. 
Held,  on  a  case  empowering  the  Court  to  draw  inferences  of  fact :  that  it  appeared  that 

the  dues  were  not  paid  in  respect  of  the  use  of  land,  but  were  incorporeal  and  in  gross ; 

and  that  neither  the  Corporation,  nor  any  one  to  whom  the  dues  were  let  by  the  Corporation, 

was  rateable  to  the  poor  in  respect  of  any  part  of  the  dues. 
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rating  is  not  rateable,  either  in  bis  hands  or  in  those  of       1855. 
the  Mayor,  aldermen  and  burgesses  of  Swansea,  who        lbwib 
are  hereinafter  described  as  the  Corporation.     No  ob-   Overseen  of 
jection  is  to  be  taken,  that  the  assessment  ought  to  have     Swansea. 
been  made  upon  the  Corporation  and  not  on  the  appel- 
lant: but,  if  the  property,  or  any  part  of  it,  is  legally 
rateable  in  the  hands  of  either  of  them,  the  rate  is  to  be 
confirmed  to  the  extent  of  such  rateability. 

The  appellant  receives  the  tolls  and  dues  mentioned 
in  the  assessment,  under  an  agreement,  whereby  the 
Corporation  contracts  to  let  them  to  him  at  an  annual 
rent ;  the  payment  of  which  is  secured  by  his  bond. 
The  nature  of  these  tolls  or  dues,  and  the  title  of  the 
Corporation  thereto,  are  the  subject  of  the  following 
statement.  The  appellant  does  not  occupy  any  quay, 
unless  it  be  considered  that  the  receipt  by  him  of  the 
tolls  or  dues  in  question  amounts  to  such  an  occupation. 

The  town  and  franchise  of  Swansea,  from  time  imme- 
morial, has  been  and  is  coextensive  with  the  borough 
and  manor  of  Swansea,  and  is  hereinafter  spoken  of  as 
the  borough.  Its  eastern  boundary  fronts  upon  Swansea 
harbour  and  includes  the  west  shore  thereof.  The  east 
shore  of  that  harbour  is  formed  by,  and  comprised  in, 
the  manor  of  KUvey,  the  river  Tawey  flowing  into  the 
sea  between  the  borough  of  Swansea  and  the  manor  of 
KUvey,  and  thus  forming  the  natural  port  called  Swansea 
harbour.  On  the  whole  of  the  western  shore  of  this 
harbour,  within  the  limits  of  the  borough,  quays,  con- 
sisting of  a  public  quay,  of  private  quays  called  the 
Corporation  wharfs,  of  the  canal  wharf,  and  of  the  Duke 
of  Beaufarfs  wharfs,  have  been  constructed,  so  that  it  is 
impossible  either  to  export  or  import  goods  through  the 
harbour  within  the  limits  of  the  borough  without  using 
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one  or  more  of  the  quays.  The  soil  and  freehold  of  the 
site  of  all  the  quays,  except  two  that  are  called  the 
Duke  of  Beaufort's  wharfs,  from  time  immemorial  has 
been,  and  still  is,  vested  in  the  Corporation,  or  persons 
claiming  through  the  Corporation.  The  soil  and  free- 
hold of  the  said  quays  called  the  Duke  of  Beaufort's 
wharfs  from  time  immemorial  has  been,  and  still  is, 
vested  in  the  lord  of  the  borough  and  manor  of  Swansea. 
The  tolls  or  dues  in  question  are  certain  immemorial 
payments  by  persons,  not  being  freemen  of  the  borough 
or  of  certain  other  ancient  boroughs,  per  number,  weight 
or  measure,  paid  on  goods  landed  on  to,  or  shipped 
from,  any  part  of  the  western  shore  of  the  harbour 
within  the  limits  of  the  borough,  without  any  distinction 
between  the  soil  and  freehold  of  the  Corporation  and 
the  soil  and  freehold  of  the  lord  of  the  borough,  or 
between  such  parts  as  were  from  time  to  time  occupied 
by  the  Corporation  and  such  parts  as  were  from  time  to 
time  aliened  or  leased  by  them  to  other  parties. 

The  borough  and  manor  has  from  time  immemorial 
formed  part  of  a  very  extensive  seigniory,  called  some- 
times Gower,  sometimes  Gawer  Kilvey,  an  ancient  lord- 
ship marcher  of  Wales,  which  includes  a  considerable 
line  of  sea  coast  from  the  North  River  round  the  hundred 
of  Swansea  to  Loughor.  This  seigniory,  and  also  the 
lordship  of  the  borough  and  manor  of  Swansea,  are,  and 
from  time  immemorial  have  been,  vested  in  the  Duke 
of  Beaufort  and  those  through  whom  he  claims.  The 
lord  of  the  seigniory  for  the  time  being  has,  from  time 
immemorial,  received,  and  still  receives,  in  all  other 
parts  within  the  seigniory  other  than  the  borough  of 
Sicansea,  the  like  tolls  and  dues  as  within  that  borough 
are  received  by  the  Corporation,  and  is  entitled  to  all 
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other  royal  liberties,  rights  and  free  customs  throughout        1855. 
the  seigniory.  Lf.Wis 

The  Corporation  is  a  corporation  by  prescription.  overseen  of 

There  is  no  evidence  in  existence  of  the  manner  in  Swansea. 
which  the  soil  and  freehold  of  the  western  shore  of  the 
harbour,  within  the  limits  of  the  harbour,  became  vested 
in  the  Corporation:  but  it  appears  by  a  charter  of 
confirmation,  dated  a.d.  1305,  that  they  held  the  same 
under  charters  from  the  lords  of  the  seigniory,  and  that 
the  lords  of  the  seigniory  reserved  for  themselves  and 
their  heirs  a  certain  part  thereof,  which  they  held  in 
demesne.  The  part  thereby  reserved  is  the  site  of  the 
Duke  of  Beaufort's  wharfs.  The  charter  does  not 
mention  rent,  and  makes  no  reference  to  tolls,  any 
further  than  they  may  be  comprised  in  the  general 
words  "  liberties,  laws  and  customs."  There  is  no  other 
document  in  existence,  or  known  ever  to  have  existed, 
shewing  the  ground  or  origin  of  any  rent  payable  by 
the  Corporation  to  the  lord,  or  any  grant  by  the  Crown, 
or  the  lord,  or  any  other  party,  of  the  tolls  or  dues  in 
question,  or  of  any  other  of  the  port  dues  now  received 
by  the  Corporation  or  their  lessees :  but  the  Corpora- 
tion have,  from  time  immemorial,  paid,  and  still  con- 
tinue to  pay,  to  the  lord  of  the  seigniory  the  annual  sum 
of  IQL  Is.  6d.,  made  up  of  two  sums  which  have  from 
time  immemorial  been  described  as  follows :  "  Fee 
rents;  8/.  Is.  6d. :  toll  and  keelage;  2/." 

The  tolls  or  dues  in  question  are,  in  the  condition  of 
the  bond  given  by  the  appellant  as  aforesaid,  described 
as  "  The  town  and  quay  dues ;"  and  they  have  from 
time  immemorial  been  described,  sometimes  as  "town 
dues  and  quayage,"  sometimes  as  "  quayage "  only. 
There  is  no  evidence  of  any  distinction  or  difference 
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between  dues  intended  to  be  designated  as  town  dues, 
and  dues  intended  to  be  designated  as  quayage.  For 
a  long  time  previous  and  up  to  the  passing  of  The 
Municipal  Corporations  Act,  1835,  the  tolls  or  dues  in 
question,  when  received,  were  paid  over  by  the  Corpo- 
ration to  the  portreeve  for  the  time  being,  for  his  own 
use  as  portreeve ;  and,  since  the  passing  of  that  Act, 
they  have  been  and  now  are  paid  into  the  borough 
fund. 

The  Corporation  are  also  entitled  to  and  receive,  in 
addition  to  the  tolls  or  dues  in  question,  keelage  and 
moorage,  cranage,  weighage  and  other  dues  in  respect 
of  the  use  of  the  harbour  and  conveniences  on  the  quays 
for  shipping,  and  exporting  and  importing,  loading  and 
unloading,  goods  within  the  borough :  but  none  of  these 
are  held  by  the  appellant  or  expressly  named  in  the 
rate  appealed  against :  and  no  question  is  now  raised 
in  respect  thereto:  and  it  is  not  necessary  to  refer 
more  particularly  to  any  of  them  with  the  exception  of 
keelage  and  moorage.  The  keelage  (sometimes  called 
layage)  and  moorage  have  from  time  immemorial  been 
received  by  the  Corporation  in  respect  of  vessels  enter- 
ing and  remaining  in  the  harbour  within  the  limits  of 
the  borough,  and  for  the  fastening  of  vessels  to  the 
posts  in  the  harbour  or  on  the  quays,  without  any  dis- 
tinction between  the  quays  which  are  or  have  been  the 
property  of  the  Corporation  and  the  Duke  of  Beaufort's 
wharfs.  These  dues,  from  time  immemorial,  have  been 
and  still  are  divided  in  certain  fixed  proportions  between 
the  Corporation,  and  the  water  bailiff  and  the  layer 
keeper ;  the  latter  of  them  an  officer  appointed  annually 
by  the  lord's  steward  out  of  two  persons  presented  to 
him  for  that  purpose  by  the  leet ;  the  water  bailiff  an 
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officer  appointed  by  the  lord.     Before  the  passing  of       1855. 
The  Swansea  Harbour  Act,  hereinafter  mentioned,  the        Lewis 
water  bailiff  and  layer  keeper  between  them  performed    oremeere  of 
duties  analogous  to  those  ordinarily  performed  by  the     8wAN8BA# 
harbour  masters  in  ports:  but,  since  the  appointment. of 
trustees  under  the  Harbour  Acts,  the  duties  of  these 
officers  have  become  merely  nominal.    From  time  im- 
memorial, the  lord  of  the  seigniory  or  borough  has  not 
demanded  or  received  port  dues  of  any  description 
within  the  borough.     All  the  above  mentioned  tolls  of 
dues  are  paid  in  addition  to  the  sums  payable  to  the 
harbour  trustees  under  the  Swansea  Harbour  Acts. 

The  first  Swansea  Harbour  Act,  31  G.  3.  c.  83., 
appointed  the  aldermen  of  the  borough,  the  portreeve 
(an  officer  from  time  immemorial  appointed  by  the 
steward  out  of  two  persons  presented  to  him  for  that 
purpose  by  the  Corporation),  and  twelve  burgesses  to 
be  elected  as  therein  mentioned,  and  other  persons, 
trustees  for  executing  that  Act,  reserving  all  rights  of 
the  lord  of  the  seigniories  and  of  the  Corporation  of 
Swansea^  a  reservation  which  is  contained  also  in  the 
several.  Acts  subsequently  passed  for  the  further  im- 
provement of  the  harbour.  Previously  to  the  passing 
of  the  first  Harbour  Act,  the  maintenance  and  repairs  of 
the  harbour  of  Swansea  within  the  limits  of  the  borough, 
and  of  the  quays,  wharfs  and  mooring  posts  there,  were, 
from  time  immemorial,  effected  and  done  by  the  Cor- 
poration, who  also  maintained  and  repaired  certain 
barrel  posts  erected  at  the  mouth  of  the  river  Tawey,' 
and  at  places  within  the  said  river  and  harbour,  for  the 
use  of  vessels :  and,  since  the  passing  of  that  Act,  the 
public  quay  has  been  kept  in  repair  by  the  Corporation: 
but  the  other  repairs  of  the  harbour  have  been  done  by 

vol.  v.  2  l  b.  &  B. 


Swansea. 
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1855.  the  harbour  trustees.  Posts  and  rings,  for  the  conve- 
Lewi8  nience  of  vessels  using  the  harbour,  were,  before  the 
Over^ers  of  P^Dg  of  the  first  Harbour  Act,  affixed  to  the  public 
quay,  and  placed  in  various  parts  of  the  harbour,  by  the 
Corporation,  who  also  kept  them  in  repair.  Ever  since 
the  passing  of  that  Act,  such  posts  and  rings  have  been, 
and  now  are,  affixed  by  the  harbour  trustees  to  such 
open  parts,  both  of  the  public  and  of  the  private  quays, 
and  of  the  Duke  of  Beaufort's  wharfs,  as  the  harbour 
trustees  think  convenient  for  the  purpose  of  mooring 
vessels,  and  landing  and  shipping  goods :  and  they  are 
replaced  and  repaired,  sometimes  by  the  Corporation, 
sometimes  by  the  harbour  trustees.  These  posts  and 
rings  have  been  and  are  used  by  vessels  from  which  the 
appellant  has  received  and  receives  the  tolls  or  dues  in 
question,  without  any  further  payment  in  that  respect 
than  those  which  are  hereinbefore  mentioned  as  the 
tolls  or  dues  in  question,  and  the  keelage  and  moorage 
as  before  mentioned. 

The  quays,  hereinbefore  described  as  private  quays, 
have,  for  many  years  last  past,  been  leased  by  the  Cor- 
poration to  private  individuals,  by  indentures,  reserving 
(amongst  other  things)  to  the  lessors,  their  officers, 
servants  and  workmen,  full  and  free  liberty,  power  and 
authority,  from  time  to  time,  and  at  all  times,  during 
the  said  term  thereby  granted,  to  put  down  and  secure 
in  or  upon  the  said  demised  premises,  within  a  distance 
not  exceeding  fifteen  feet  from  the  line  or  embank- 
ment towards  the  river  Tawey,  so  many  posts,  and 
to  affix  thereto  so  many  rings  or  other  devices,  as 
they  shall  think  fit  or  deem  necessary  and  proper  for 
the  purpose  of  mooring  to,  or  securing  of  ships,  vessels, 
barges,  crafts,  boats,  floats,   rafts  and  all  other  things 
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navigating   or  lying   in   the  said  river;   and  also  full        1855. 
and  free  liberty,   power   and   authority  to  and  for  all  "     Lbww 
and  every  person  or   persons  whomsoever   to   use  the    Q?erg^€rsof 
same  for  the  purposes  aforesaid,  either  by  bringing  on      Swansea. 
shore  and  fastening  any  cable,  hawser,  rope  or  lines, 
or  by  using  any  other  means  or  contrivance  for  securing 
the  same  as   they  shall   think    fit,   necessary  and  con- 
venient; and  to  change,  alter,  work,  remove  and  take 
the  same  away,  at  their  will  and  pleasure,  doing  thereby 
no    wilful   damage    to   the   said  lessee,  his  executors, 
administrators  or  assigns,   or  to  the  said  embankment 
wall ;  and  also  full  and  free  liberty,  power  and  authority 
to  and  for  the  said  Corporation,  and  their  officers  and 
servants,  and  all  and  every  person  and  persons  employed 
by  or  under  them*  or  any  or  either  of  them,  at  all  times 
and  from  time  to  time  during  the  said  term  hereby  granted, 
to  enter  into  and  upon  the  said  premises  thereby  demised, 
and  every  or  any  part  thereof;   to  receive  and  take,  to 
and  for  the  use  of  the  said  Corporation,  the  usual  and 
accustomed  dues  and  fees  for  moorage,  quayage,  and  all 
and  every  or  any  other  dues  and  fees  usually  paid  to  the 
Corporation,  or  to  their  officers ;  and,  upon  neglect  or 
refusal  of  payment   thereof,  to  distrain  for  the  same. 
And  in  the  said  leases  is  contained  a  covenant  that  the 
lessee,  his  executors,  administrators  or  assigns,  shall  not 
nor  will,  at  any  time  or  times  during  the  term  hereby 
granted,  land,  discharge  or  ship  off,  or  give  leave  or 
licence  to,  or  knowingly  permit  or  suffer,  any  person 
or  persons  whomsoever  to  land,  discharge  or  ship  off,  any 
goods,  wares  or  merchandizes  whatsoever,  in  or  from  the 
premises  hereby  demised,  or  any  part  thereof,  until  the 
usual  quayage   and   other  dues,    fees,    payments    and 
*        2  l  2 


Swansea. 
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1855.  perquisites  are  or  shall  be  first  paid  and  satisfied  to  the 
Lewis  corporation  or  their  officers. 
Overseers  of  '^le  Swansea  Canal  Act  was  passed  in  the  year  1794 : 
and,  under  the  powers  of  that  Act,  the  Corporation 
conveyed  to  The  Swansea  Canal  Company  the  site  of 
the  quays  called  the  canal  wharfs :  but  nothing  material 
to  the  question  in  this  appeal  is  contained  in  that 
conveyance. 

The  respective  occupier  of  these  private  quays,  and  of 
the  canal  wharf,  and  of  the  Duke  of  Beaufort's  wharfs, 
are  severally  assessed  to  the  poor  rates  in  respect 
thereof  at  the  net  annual  value  thereof  respectively  as 
occupied  by  them.  The  tolls  or  dues  in  question  are 
not  in  any  respect  taken  into  account  in  estimating  such 
annual  value. 

The  Court  is  to  be  at  liberty  to  draw  inferences  of 
faet. 

If  the  Court  should  be  of  opinion  that  either  the 
appellant  or  the.  Corporation  is  rateable  in  respect  of 
the  whole  of  the  tolls  and  dues  in  question,  whether 
received  on  the  public  quays  or  on  quays  aliened  or 
leased  by  the  corporation  or  on  the  Duke  of  Beaufort's 
wharfs,  the  rate  is  to  be  confirmed. 

If  the  Court  should  be  opinion  that  neither  the 
appellant  nor  the  Corporation  is  rateable  in  respect  of  any 
part  of  the  said  tolls  or  dues,  the  rate  is  to  be  quashed. 

If  the  Court  should  be  of  opinion  that  either  the 
appellant  or  the  Corporation  is  rateable  for  some  part  or 
parts  of  the  said  tolls  or  dues,  and  that  neither  of  them  is 
rateable  for  other  part  or  parts,  the  whole  rateable  value 
of  700/.  is,  for  the  purposes  of  this  appeal,  to  be  taken 
to  be  made  as  follows 
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£     s.  d. 

Received  on  public  quay    -     -    -    -    233     6  8 

Received  on  lessees'  wharfs      -    -    -     155  1 1  1 

Received  on  canal  wharfs    -    -     -    -     155  11  1 

Received  on  Duke  of  Beaufort's  wharfs  155  11  2 
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£700    0    0 


And  the  rate  is  to  be  reduced  accordingly. 

Pashley,  for  the  respondents.  The  quayage  dues  are 
incident  to  the  occupation  of  the  soil  of  the  quay ;  and 
therefore  the  occupier  is  rateable  in  respect  of  them. 
In  Spelmarii  Glass.  Kaiagium  is  defined  as  "  Portorium 
quod  kaiee  nomine,  exigit  telonarius."  In  Jeakis  Charters 
of  The  Cinque  Ports,  p.  57,  note  d,  it  is  said :  "  Kaiage, 
or  keyage,  a  toll  or  duty  paid  to  the  maintenance  of  a 
common  kay  or  wharf  for  the  landing  or  shipping  off  of 
goods."  In  I  Rot.  Pari  423  (N°.  24.  ann.  1324, 5),  is  a 
petition,  by  the  burgesses  of  Scarborough,  praying  that 
they  may  have  the  quayage  for  repair  of  the  quay,  as  of 
old.  Kayage  seems  to  be  properly  classed  with  the 
duties  sometimes  called  tolls,  sometimes  consuetudines, 
mentioned  by  Hale,  De  Port.  (Pt.  ii.  ch.  \i.),  Hargrove's 
Law  Tracts,  74,  as  almost  incident  to  every  ownership 
of  a  port.  And,  at  p.  76,  among  the  rights  that  happen 
by  reason  of  the  interest  of  the  shore  adjacent  to  the 
port,  which  Hale  calls  shore  dues,  he  mentions  "  wharf- 
age or  keyage,  a  toll  or  duty  for  the  pitching  or  landing 
of  goods  upon  a  wharf:"  and,  at  p.  78,  he  places  wharf- 
age among  "  the  duties  that  arise  upon  ripa  or  wharf 
or  prescription."  It  appears  that  here  no  goods  can  be 
brought  from  the  harbour  into  the  borough,  without 
passing  over  the  quays :  and  it  is  for  the  use  of  the  quays 
that  the  tolls  on  goods  landed  or  shipped  are  paid :  and 


518  MICHAELMAS  TERM. 

1855.       all  the  other  duties  refer  to  the  use  of  the  land.     As  to 


Lewis        ^e  public  quay,  which  is  in  the  occupation  of  the  Cor- 

Oerswn.  of    Potion,  it  seems  clear  that  the  tolls  are  received  as  a 

Swanska.      profit  inc}dental  to  the  soil ;   and  the  rate  on  the  soil, 

augmented  in  respect  of  the  quayage,  is  therefore  so  far 

good,  within  the  principle  of  Regina  v.  Leith  (a);  for,  in 

the  language  of  Lord  Campbell's  judgment  there,  though 

the  tolls  are  not  rateable  per  se,  "  the  increased  value 

which  they  bestow  upon  the  land"  may  be  "  taken  into 

consideration  :"  "  where  a  subject  is  rateable,  any  thing 

which  increases  its  value  may  be  taken  into  consideration." 

So  in  Roberts  v.  Overseers  of  Aylesbury  (b)  the  stallage 

tolls,  paid  for  allowing  goods  to  occupy  the  ground,  were 

held   to   be   contributory  to  the  rateable  value  of  the 

ground.   The  private  quays,  which  the  Corporation  have 

demised,  seem  to  fall  within  the  same  principle ;  because 

there  is  reserved  out  of  the  demise  the  power  to  enter 

and  take  tolls.    To  that  extent  therefore  the  Corporation 

are   still    occupiers.     [Coleridge  J.     If   I  grant  land, 

reserving  a  right  of  way,  do  I  occupy  the  land  ?]     Not 

if  there  be  mere  right  of  transit  reserved.    \Wightman  J. 

Suppose  I  reserve  also  a  right  to  enter  and  repair.] 

That  would  raise  a  more  doubtful  question.     In  Rex  v. 

Coke  (c)  it  was  held  that  tolls  payable  by  ships  passing 

a  lighthouse,  in  the  open  sea,  at  a  distance  of  some  miles 

from  the  land  and  out  of  the  precincts  of  the  parish, 

ought  not  to  be  estimated  in  the  rateable  value  of  the 

land  on  which  the  lighthouse  stood:  the  Judges  there 

appear  to  have  considered  that,  as  the  tolls  were  not 

earned  on  the  land,  but  were  the  result  of  a  privilege, 

to  include  their  value  would  be  in  fact  to  rate  the  tolls, 

qua  tolls.     Here  all  is  earned  on  the  land.     In  Attorney 

(a)  1  E.  &  B.  121.  (6)  I  E.  fr  B.  423. 

(c)  5  B.  $•  C.  797. 
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General  v.  Jones  (a)  Lord   Cottenham  C.  discussed  at        1855. 
great  length  the  judgments  pronounced  in  Bex  v.  Coke  (ft),        Lewis 
and  pointed  out  that  it  was  taken  for  granted  that,  if  the    o^'ert  of 
enjoyment  of  the  privilege  were  directly  connected  with      Swansea. 
and  proceeding  from  the  occupation  of  the  premises,  the 
rule  would  be  different     Bex  v.  Bradford  (c)  and  Begina 
v.  Hull  Dock  Company  (d)  affirm  this  principle  :  and  so 
does  Allison  v.  Overseers  of  Monkwearmouth  Shore  (e) ; 
though  in  this  last  case  there  was  a  difference  of  opinion 
on  the  Bench  as  to  whether  the  advantage  was  there 
really  connected  with  the  property  rated.     [Lord  Camp- 
bell C.  J.     But  we  have,  in  this  instance,  a  severance  of 
the  tolls  from  the  soil.     WighJtman  J.     There  cannot  be 
a  rate  in  respect  of  a  mere  way-leave,  though,  if  an 
exclusive  use  is  reserved  or  granted,  the  party  having 
such  right  is  rateable  in   respect   of  it,     Coleridge  J. 
Market  tolls  are  distinct  from  the  soil:  they  would  go,  in 
a  case  where  the  land  was  holden  in  borough-English,  to 
the  heir  general,  while  the  soil  would  go  to  the  youngest 
8011  ($0-]     The  tolls  cannot  be  said  to  be  severed  from 
the  soil  by  the  lease  with  the  reservation.     There  is 
more  difficulty  as  to  the  quays  on  the  Duke  of  Beaufort* 
soil.     Lord  Hale  (De  Portibus$  Hargrove's  Law  Tracts, 
p.  76)  says  that  such  interests  may  be  divided.     [Lord 
Campbell  C.  J.    Could  not  the  Corporation  alienate  the 
soil  without  alienating  the  tolls?]     They  might:  indeed 

(a)  1  Mae*.  £>  G.  574.  592.  (6)  5  B.  *  C.  797. 

(c)  A  M.%  S.  317.  («f)  7  Q.  B.  2. 

(0  4  B.  ft-  B.  13. 

(g)  The  allusion  appears  to  be  to  Rex  ▼.  Bell,  5  AT.  Jr  S,  221.,  con- 
firming Heddey  ▼.  Wdhouut  Moore,  474,  where  the  Judges  said  that,  if 
market  with  toll  were  granted  to  a  man  and  his  heirs,  to  be  holden  in  land 
which  is  borough- English,  the  heir  at  common  law  would  have  tho  market 
and  toll,  bat  the  youngest  son  would  have  the  pickage  and  stallage,  with 
the  soil,  by  the  custom. 
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1855.       th&t  has  been  done  in  the  case  of  the  canal  wharfe,  as 

LBWlg       to  which  no  question  is  now  raised,  and  which  probably 

Orerseewof   oou^  not  **  considered  to  be  in   the  occupation  of 

Swansea-     the  Corporation  so  as  to  make  them  rateable  in  respect 

of  the  tolls  there  taken. 

C.  Mihoard,  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.     Looking  to  all  the  facts 
stated  in  this  case,  I  think  neither  the  Corporation  nor 
their  lessee  are  rateable  in  respect  of  the  value  of  the 
tolls.     What  is  the  nature  of  the  payment?    If  it  is  a 
payment  made  for  the  use  of  the  quay,  then,  when  the 
Corporation  or  their  lessee  were  in  occupation  of  the 
quay,  the  value  of  the  toll  would  properly  be  taken  into 
account  in  rating  the  quay :  but,  if  the  payment  be  irre- 
spective of  the  use  of  the  soil,  then  the  value  of  the  toll 
could  not  be  so  taken  into  account.     Is  then  this  a  pay- 
ment for  the  use  of  the  soil?    Prima  facie,  it  would 
appear  to  be  so;  for  it  is  called  quayage.     But  we  find 
that  a  party  not  in  occupation  of  the  soil  may  have  these 
town  dues,  as  they  are  also  called.    It  seems  to  me  that 
such  payment  is  not  made  for  the  use  of  the  soil    It  is 
paid  for  all  goods  landed  on  the  western  side  of  the 
harbour.    Now,  whenever  we  can  ascertain  how  the  case 
is  as  to  one  part  of  the  harbour,  we  can  from  that  judge 
of  the  nature  of  the  payment  generally.     But  we  do 
find,  in  the  case  of  the  land  of  the  Duke  of  Beaufort, 
that  the  dues  are  as  much  payable  to  the  Corporation 
for  goods  landed  there  as  they  are  for  goods  landed  on 
the  soil  of  the  Corporation.     That  being  so,  the  toll 
cannot  be  corporeal :  the  payment  cannot  be  for  the  use 
of  the  soil.     It  is  therefore  purely  incorporeal,  and  not 
the  subject  of  rate. 


XIX.  VICTORIA. 


521 


Coleridge  J.  I  am  of  the  same  opinion.  Mr.  Pashley 
admits  that,  under  stat.  43  Eliz.  c.  2.  s.  1.,  tolls  are  not 
rateable  per  se.  They  are  included  in  the  rate  only 
where  they  increase  the  value  of  the  occupation  of  the 
land.  Are  then  these  does  incorporated  or  connected 
with  the  land?  They  are  called  " quayage  "  or  "  town 
dues."  I  admit  that,  if  we  were  to  decide  by  names,  such 
an  incorporation  and  connection  ought  to  be  assumed ; 
but  we  cannot  decide  by  names  exclusively ;  for  some 
duties  which  bear  the  name  in  question  are  taken  without 
reference  to  the  occupation  of  the  land ;  and  therefore 
their  real  character  goes  beyond  their  name.  We  might, 
I  admit,  go  back  into  a  speculation  on  the  origin  of  such 
a  state  of  things ;  but  we  are  precluded  from  doing  so 
in  this  instance,  and  have  only  to  look  to  the  facts  stated. 
Now  there  are  three  cases  in  which  the  dues  are  taken : 
first,  when  the  goods  are  landed  on  or  shipped  from  the 
land  of  the  Duke  of  Beaufort;  secondly,  where  that 
takes  place  on  or  from  the  land  which  the  Corporation 
has  let  with  certain  reservations;  thirdly,  where  the 
land  belongs  to  the  Corporation.  In  the  third  case, 
perhaps,  were  that  the  only  one,  there  might  be  strong 
ground  (though  on  that  point  we  have  not  heard  the 
counsel  on  the  other  side)  for  believing  that  the  payment 
is  for  the  use  of  the  soil  in  carrying  the  goods.  But 
what  is  true  in  the  first  two  cases  must  be  true  in  the 
third.  Now  what  is  the  case  as  to  the  land  of  the  Duke 
of  Beaufort  f  According  to  probability,  he  takes  it  from 
the  original  owner  of  the  land,  and  not  from  a  title 
derived  from  the  Corporation.  Toll  is  taken  for  landing 
on  or  shipping  from  his  land ;  and  yet  tie  does  not  get 
this  toll,  but  the  Corporation  dbes.  Bow  can  such  toll 
be  connected  with  the  land  ?     Then  look  at  the  case  of 
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the  land  leased  out.  What  is  reserved?  The  reasonable 
conclusion  is  that  nothing  is  reserved  but  an  easement: 
no  occupation.  Thus,  in  two  cases  out  of  three,  we  get 
tolls  taken  which  clearly  cannot  be  claimed  in  respect 
of  occupation:  that  shews  that  in  the  third  case,  which 
in  itself  is  ambiguous,  the  toll  is  not  taken  in  respect  of 
the  occupation. 


Wightman  J.  The  facts  of  the  special  case  appear  to 
me  to  shew  precisely  that  this  town  due  is  a  toll  in  gross, 
wholly  unconnected  with  the  occupation  of  the  land. 
The  toll  is  taken  without  any  distinction  as  to  the 
occupation  of  the  land  which  is  used  for  the  carriage  of 
the  goods :  and  it  is  a  mere  accident  that  the  Corporation 
are  the  occupiers  of  a  portion  of  the  land.  If  they  had 
not  a  foot  of  land,  the  toll  would  equally  be  payable  to 
them.  That  decides  the  -question,  whether  the  toll  is 
payable  in  respect  of  the  use  of  the  land.  Therefore 
one  part  of  the  town  dues  cannot  be  distinguished  from 
the  other,  since  the  nature  of  the  toll  itself  shews  that  it 
is  a  toll  in  gross  in  each  case. 


(Erle  J.   had  left   the  Court  at  the  close  of  the 
argument.) 

Judgment  for  the  appellants. 
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The   Queen  aqainst  The  Inhabitants  of  the     w^nt^a? 

^  *  November  7th. 

Parish  of  Cuckfield. 


ON  appeal  against  an  order  of  justices,  for  the  removal  Pauper,  baring 
„„,-,,  mc*  with  an 

of  John  Jroolver  from  the  parish  of  Cuckfield  to  the  accident  in  the 

parish  of  West  Grinsted,  both  in  Sussex,  the  Sessions  Which  rendered 

quashed  the  order,  subject  to  the  opinion  of  this  Court  J:™ t^enbto 

on  the  following  case.  onhTunST 

The  pauper's  place  of  legal  settlement  is  admitted  to  of  wl,ich  a 

wns  a  parr, 

be  in  the  appellant  parish.  »nd  there 

remained  for 

The  appellant  parish   forms    part  of  the  Horsham  seven  years, 

¥T   •  mi  *  .  i       r*  the  effect  of 

Union.     Ihe  respondent  parish  forms  part  of  the  Cuck-  the  accident 

-  . ,  TT   .  having  in  the 

Jieia   Union.  interval  (it  did 

The  pauper  resided  in  the  parish  of  Bolney,  also  part  what  precise* 

of  the  Cuckfield  Union,  from  1823  till  about  Michaelmas  SktoSS^i 

1845,  without  receiving  any  relief  except  during  several  ™^Dfe  mf 

months  of  1844,  during  which,  whilst  residing  in  the  removal,  and 

©  '  ©  he  having  since 

said  parish  of  Bobtey,  he  received  relief  from  the  ap-  become  per- 

manently  dis- 

pellant  parish.     About  Michaelmas  1845,  the  pauper,  abledby 
being  still  resident  in  Bolney,  and  being  unable  to  work  matism,  ag- " 
on  account  of  illness,  and  consequently  requiring  relief,  §[e  accident. 
applied,  by  the  direction  of  the  relieving  officer  of  the  yj^^1^ 
appellant  parish,  to  the  overseers  of  Bolney  to  be  taken  j£oveab!ehtof 
to  the  Horsham  Union   workhouse:  and   the  pauper,  his  settlement, 

*      *         as  being 

with  one  of  his  sons  (then  under  the  age  of  sixteen),  chargeable 

to  C' 

was  accordingly  taken  to  that  workhouse,  where  they      And  that  it 
were  both  received  and  maintained  at  the  ezpence  of  ference  thatj 

at  the  time  of 
the  accident, 

he  was  virtually  resident  in  a  third  parish  and  irremoveable  thence  under  stat.  9  &  10  VicL 

c.  66. 


524  MICHAELMAS  TERM. 

1855.  the  appellant  parish  for  five  weeks ;  at  the  expiration 
The  Queen  °^  which  time,  namely  in  November  1845,  they  again 
Citckfield  returne^  t0  Bolney,  -where  part  of  the  pauper's  family 
had  remained  during  the  whole  time  of  the  pauper's 
absence.  About  February  1846,  the  pauper,  being 
again  disabled  and  requiring  relief,  of  his  own  accord 
went  and  applied  personally  to  the  board  of  guardians 
of  the  Horsham  Union  for  readmission,  with  his  said 
son,  to  the  Horsham  Union  workhouse.  This  applica- 
tion was  granted;  and  he  remained  with  his  son  in 
the  said  workhouse  for  seven  weeks,  when  they  again 
returned  to  Bolney. 

The  pauper,  up  to  this  time,  had  never  given  up  his 
lodgings  in  Bolney;  but,  shortly  after  his  last  return 
from  the  Horsham  Union  workhouse,  he  did  so;  and 
he  and  his  family  then  went  to  reside  with  a  married 
daughter  in  the  said  parish  of  Bolney. 

About  Lady  day  1847,  the  pauper,  being  again  un- 
able to  work  on  account  of  illness,  applied  for  and 
obtained  out  door  relief  from  the  relieving  officer  of 
Bolney,  and  continued  to  be  so  relieved  until  19th  May 
1847,  when  he  was  admitted  into  the  Cuckfield  Union 
workhouse,  situate  in  the  parish  of  Cuckfield ;  and  the 
expence  of  his  maintenance  was  charged  to  the  parish 
of  Bolney,  and  paid  by  that  parish.  Shortly  after  his 
admission  into  the  Cuckfield  Union  workhouse,  the 
pauper  was  attended  by  the  Union  medical  officer  for 
leprosy  and  chronic  rheumatism,  and  continued  to  be 
so  attended  until  21st  July  1847;  when,  at  his  own 
request,  he  was  admitted  into  the  Sussex  County  Hospital 
at  Brighton. 

On  23d  September  1847,  the  pauper,  being  cured  of 
the   complaint   for   which   he   was    admitted,   left   the 
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hospital,  at  his  own  request,  with  the  intention  of  going  1855. 
back  to  the  house  of  his  said  daughter  in  the  said  parish  The  Queen 
of  Bolney.  But,  on  his  road  there,  he  went  to  the  cockfield. 
Cuckfield  Union  workhouse,  for  the  purpose  of  seeing 
his  daughter  Setina,  who  was  thirteen  years  of  age,  and 
who,  while  he  was  an  inmate  of  the  hospital,  had  been 
admitted  into  the  Cuckfield  Union  workhouse,  and  had 
been  there  maintained  at  the  expence  of  the  parish  of 
Bolney.  After  visiting  his  said  daughter  at  the  said 
workhouse,  the  pauper  left,  on  the  same  day,  to  go  to 
Bolney:  but,  when  he  had  walked  about  half  a  mile 
from  the  workhouse,  and  while  he  was  still  in  the 
parish  of  Cuckfield,  he  fell,  and  received  an  injury  to 
his  hip,  which  rendered  him  helpless.  He  was  there- 
upon taken  into  the  Cuckfield  Union  workhouse,  and 
remained  there  until  the  date  of  the  order  of  removal. 
The  cost  of  his  relief  and  maintenance  was  charged  to, 
and  paid  by,  the  parish  of  Bolney  from  the  time  of  the 
accident  until  the  month  of  December  1849,  when  it 
was  transferred  to  the  common  fund  of  the  Cuckfield 
Union,  to  which  it  remained  charged  until  the  22d 
September  1854 ;  when  the  board  of  guardians,  in  ac- 
cordance with  a  resolution,  ordered  the  cost  of  the 
pauper's  relief  to  be  transferred  and  charged  to  the 
parish  of  Cuckfield,  to  which  parish  such  relief  con- 
tinued to  be  charged  from  the  date  of  such  transfer  until 
27  th  October  1854,  when  the  respondent  parish  obtained 
the  said  order  for  the  pauper's  removal  to  the  appellant 
parish.  The  accounts  of  the  parish  of  Cuckfield  had 
not  been  audited  since  the  relief  had  been  so  charged 
to  that  parish.  Since  the  date  of  the  accident,  the 
pauper  had  been  at  different  times  employed  in  the 
workhouse  at  picking  oakum ;  but,  at  the  date  of  the 
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1855.  order,  he  was  permanently  disabled  from  the  effects  of 
The  Qoebn  chronic  rheumatism  aggravated  by  the  accident. 
Cuckfield.  **  was  contended,  on  behalf  of  the  appellants,  upon 
grounds  of  appeal  which  sufficiently  raised  the  question, 
that  the  justices  had  no  jurisdiction  to  make  the  order, 
inasmuch  as  the  pauper  had  never  come  to  inhabit,  and 
was  not  at  the  date  of  the  said  order  inhabiting,  in  the 
parish  of  Cuckfield  within  the  meaning  of  the  laws 
relating  to  the  removal  of  the  poor :  and  that,  if  the 
expense  of  the  maintenance  of  the  said  pauper  was  at 
the  date  of  the  said  order  properly  chargeable  to  the 
parish  of  Cuckfield  (which  the  appellants  contend  it  was 
*not),  it  was  not  such  relief  as  would  justify  the  removal 
of  the  pauper. 

The  appellants  further  contend  that  the  expense  of 
the  maintenance  of  the  pauper  was  not,  at  the  date 
of  the  order,  properly  chargeable  to  the  parish  of 
Cuckfield,  and  was  wrongfully  transferred  to  that  parish, 
and  ought  to  have  been  charged  either  to  the  parish  of 
Bolney  or  the  common  fund  of  the  Union,  inasmuch  as 
the  said  pauper  had  resided  in  the  parish  of  Bolney  for 
five  years  next  before  the  application  for  the  order  of 
removal,  within  the  true  meaning  and  construction  of 
stat.  9  &  10  Vict  c.  66.  On  the  other  hand,  it  was 
contended  that  the  pauper  was  actually,  as  well  as 
constructively,  resident  in  the  parish  of  Cuckfield,  and 
was  de  facto  (and,  it  was  urged,  de  jure  also)  chargeable 
thereto,  and  legally  immoveable  therefrom ;  that  he  had 
not,  iu  contemplation  of  law,  resided  in  Bolney  for  five 
years  next  before  the  application  for  the  order;  nor 
was  he  so  residing  at  the  date  thereof;  nor  did  the 
question  of  removeability  from  that  parisli  arise. 

If  this  Court  should  be  of  opinion  that,  under  the 
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circumstances  appearing  in   the  case,  the  pauper  bad        1855. 
resided  for  five  years  in  the  parish  of  Bolney,  within  the    The  Queen 
meaning  of  stat.  9  &  10  Vict  c.  66.,  and  the  expenses  of    CocKT^BLD# 
his  maintenance  were  therefore  improperly  transferred 
and  charged  to  the  respondent  parish,  or,  if  properly 
so  transferred  and  charged,  the  said  pauper  was  not, 
by  reason   of  such   chargeability,  removeable  from  the 
respondent  parish  to  the  appellant  parish,  then  the  order 
of  Sessions  (quashing  the  order  of  removal)  is   to   be 
confirmed.     But,  if  the  Court  should  be  of  a  contrary 
opinion    upon    both    these   points,   then  the   order   of 
Sessions  is   to   be  quashed,  and  the  order  of  removal 
confirmed 

Creasy  and  Hurst,  in  support  of  the  order  of  Sessions. 
First,  the  pauper  was  irremoveable  from  Bolney,  under 
stat  9  &  10  Vict  c.  66.  He  had  acquired  the  status  of 
irremovcability  in  1845;  and  there  is  no  disruption  in 
respect  of  the  time  during  which  he  was  receiving  relief; 
that  time  is  only  to  be  excluded  from  the  computation. 
That  rule  was  laid  down  as  to  the  time  of  an  imprison- 
ment, in  Harffield  v.  Rotherfield  (a),  where  Regina  v. 
Salford  (b)  was  overruled:  and  the  enactment  of  the 
statute  as  to  the  time  of  relief  is  the  same  as  the 
enactment  as  to  the  time  of  imprisonment.  There  was, 
therefore,  no  power  to  remove  to  any  parish  other  than 
Bolney.  Whether  the  arrangements  made  in  appor- 
tioning the  charge  were  correct,  within  stat  11  &  12 
Vict  c.  110.  s.  3.,  it  is  not  necessary  to  inquire. 
Further,  the  pauper  was  at  any  rate  not  removeable  from 
Cuckfield:  he  had  not  come  there  to  settle,  within  the 

(a)  17  Q.  B.  746.  (6)  12  Q.  B.  106. 
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1855.  meaning  of  stat.  13  &  14  C.  2.  c.  12.  s.  1.,  being 
The  Queen  detained  in  Cuckfkld,  and  kept  in  the  hospital,  only  by  the 
Cuckfibld.  acc*dent  which  disabled  him,  and  being  therefore  casual 
poor ;  Rex  St.  Lawrence,  Ludlow  (a).  There  is  no  legal 
ground  for  considering  that  the  length  of  time  during 
which  he  was  in  the  Cuckfleld  Union  workhouse  made 
any  difference  in  this  respect. 

Pashley  (with  whom  was  J.  J.  Johnson),  contra. 
Assuming  that,  as  contended  on  the  other  side,  the 
pauper  was  immoveable  from  Bolney  up  to  the  time  of 
the  accident  in  1847,  this  order  is  nevertheless  good. 
The  pauper,  it  is  true,  was,  after  the  occurrence  of  the 
accident,  casual  poor  in  Cuckfteld;  and  the  justices  would 
not  then  have  been  authorized  to  make  an  order  of 
removal,  suspending  the  execution ;  Rex  v.  St  Lawrence 
Ludlow  (a).  But,  although  his  residence  in  the  work- 
house originated  in  the  accident,  he  was  not  therefore 
casual  poor  as  long  as  he  chose  to  remain.  He  was  after 
a  time  permanently  disabled  by  rheumatism:  but,  as  soon 
as  he  could  be  removed  after  the  accident,  he  might  have 
been  removed,  being  chargeable  to  Cuckfleld,  If  it  had 
become  necessary  to  amputate  both  legs,  still  he  would 
not  be  casual  poor  after  he  was  physically  capable  of  being 
removed.  He  did  not  the  less  remain  there  as  an  inhabi- 
tant, because  he  required  relief  by  reason  of  permanent 
disability.  The  exact  time  at  which  he  was  physically 
capable  of  being  removed  does  not  appear:  but  there 
was,  at  any  rate,  evidence  from  which  the  justices  might 
infer  that  at  the  time  of  the  order  he  had  come  to 
inhabit.    Then  the  justices  were  not  bound  to  remove  to 

(a)  4  B.Sf  Aid.  660. 
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Bobiey:    the    status    of  irremoveability   from  Bolney,       1855. 
even  if  not  broken,  would  not  authorize  a  removal  to    The  Qitbbn 
Bolney  ;  it  would  only  prevent  a  removal  thence.     The    cuckfield. 
order  therefore  was  rightly  made  to  remove  him  to  the 
parish  of  his  settlement      The   guardians  appear  to 
have  acted  erroneously  in  requiring  Bolney  to  defray  the 
expenses  while  he  was  casual  poor  of  Cuckfield.     (He 
was  then  stopped  by  the  Court.) 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
justices  had  jurisdiction  to  remove  the  pauper  to  West 
Grinstead,  the  parish  of  his  settlement.  Let  us,  for 
the  present^  leave  out  of  sight  the  question  of  irre- 
moveability under  stat  9  &  10  Vict  c.  66.  The  removal 
then  would  be,  if  at  all,  to  West  Grinstead.  Then 
was  not  the  pauper  removeable  from  Cuckfield  f  When 
he  broke  his  leg  in  that  parish  he  could  not  be 
removed,  because  that  would  not  be  a  case  under  stat 
13  &  14  C.  2.  c.  12.  s.  1.,  under  which  alone  he  could 
be  removed ;  he  could  not  be  said  to  have  come  there  to 
settle.  Up  to  1854  he  is  disabled  in  a  certain  degree; 
that  is,  he  is  not  in  possession  of  his  full  corporeal  power. 
But  can  it  be  said  that  he  did  not  mean  to  inhabit? 
The  justices  might  fairly  infer  that  he  did.  There- 
fore, irrespectively  of  the  question  as  to  irremoveability 
from  Bolney,  he  can  be  removed.  Then  how  is  the 
case  affected  by  stat  9  &  10  Vict  c.  66.  *.  1.?  There 
seems  to  have  been  no  such  disruption  of  residence 
as  to  destroy  his  right  to  remain  there.  But  that 
does  not  prejudice  the  right  to  remove  from  Cuckfield, 
when  he  went  to  settle  there,  to  the  parish  of  his 
settlement 

vol.  v.  2  m  e.  &  B. 
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1855.  Coleridge  J.     I  did  not  hear  the  whole  argument, 

The  Queen  a°d  W*U  therefore  give  no  judgment  on  the  general 
Cuckfield.  qu«*K>n-  But,  as  to  stat.  13  &  14  C.  2.  c.  12.  s.  1.,  I 
think  that  in  Bex  v.  St  Lawrence,  Ludlow  (a),  and  Bex 
v.  St.  James  in  Bury  St  Edmunds  (i),  it  was  most 
properly  decided  that  you  cannot,  in  such  a  case  as 
this,  make  an  order  of  removal  and  suspend  the 
execution.  Some  of  the  reported  expressions  of  the 
Judges  appear  rather  strong,  on  comparing  them  with 
the  facts ;  but  they  are  to  be  understood  with  reference 
to  those  facts.  Now,  in  the  present  case,  it  is  absurd 
to  suppose  that,  because  the  pauper  originally  came 
into  Cuckfield  as  casual  poor,  he  was  not  ultimately 
there  with  the  intention  of  settling.  I  think  Mr. 
Pashley  was  right  in  not  attempting  to  fix  the  exact 
time  at  which  the  pauper  became  removeable :  he  would 
be  so  as  soon  as  he  was  capable  of  moving  and  declined 
to  do  so. 

Wiohtman  J.  The  circumstances  of  this  case  are 
peculiar:  but  it  does  seem  strange  to  say  that  the 
pauper,  remaining  at  Cuckfield  seven  years,  did  not 
remain  with  the  intention  of  inhabiting.  This  difficulty 
would  follow:  that,  whatever  parish  sheltered  a  pauper 
upon  his  meeting  with  an  accident,  he  would  for  the 
rest  of  his  life  be  permanently  there  as  casual  poor. 

(Erle  J.  was  absent) 

Order  of  Sessions  quashed. 

(a)  AB.fr  Aid.  660.  (6)  10  BaU,  25. 
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Robert  Frost  against  The  Mayor,   Aldermen  ww»e*foy, 
and  Burgesses  of  the  City  and  Borough  of 
Chester. 


1st  November 
1854,  C.  and 
S. ,  two  coun- 
cillors of  i 


AT  ANDAMUS,  on  the  prosecution  of  Robert  Frost,  Mandamus  to 

-i-TX  j  «*v  i     »  *r*mm  i»*»  ii  the  Mayor  &c. 

tested  29th  January  1855,  to  the  Mayor,  aldermen  of  a  municipal 

and  burgesses  of  the  city  and  borough  of  Chester.     The  citfog*  batf  on 
writ  suggested  that  the  city  and  borough  was  named  in 
5  &  6  W.  4.  c.  76.  Schedule  (A.)  (a),  and  divided  into 

wards,  to  one  of  which,  named  St  John's  Ward,  were  wan}»  ^ing  a 

third  part  of 

assigned  sis  councillors;  and  there  ought  of  right  to  the  number 

assigned  for 

have  been,  before  any  of  the  times  after  mentioned,  two  the  ward,  were 
aldermen,  six  councillors  and  two  assessors  of  the  said  oat  of  office, 
ward.     That,  on  1st  November  last  past  (1854),  Henry  Stf toKS" 
Cutter  and  John  Smith,  two  of  the  councillors  assigned  the  election°of 


Of  Office,   in   two  councillors 
1  for  the  ward 


for  the  ward,  were  in   turn    to  go   out 

pursuance  of  the  statute,  and  an  election  ought  to  have  »n*«;  *tat 

5  &  6  W,  4. 

been  held  for  the  election  of  two  councillors,  being  one  «.  76.;  but 
third  of  the  number  of  councillors  assigned  &c,  on  the  was  held  on 

the  1st  ATo- 
vember  for  one 
councillor  only  ;  whereby  the  office  of  one  councillor  was  vacant :  and  the  writ  commanded 
the  Mayor  &c.  to  proceed  to  the  election  of  a  councillor. 

Return :  That,  on  9th  November  1  853,  S  ,  being  a  councillor  for  the  ward,  was  elected 
mayor  for  a  year  and  until  his  successor  should  have  accepted  office ;  and  S.  then  accepted 
the  office  of  mayor  &c,  and  held  it  till  9th  November  1854,  when  his  successor  was  elected 
mayor,  and  accepted  office  &c. ;  and  S.  ceased  to  hold  the  office  of  mayor ;  and,  by  reason 
thereof,  S.  was  not,  on  1st  November  1854,  in  turn  to  go  out  of  office  as  councillor;  and  the 
election  ought  not  then  to  have  been  held  for  two  councillors ;  and  that,  on  30th  November 
1854,  S.  was  duly  elected  councillor,  and  afterwards  accepted  that  office,  made  and  sub- 
scribed the  declaration,  and  from  thence,  continually,  held  and  continued  to  hold,  and  did 
still  bold  and  continue  in,  the  said  office ;  and  the  same  during  all  the  time  had  been,  and 
still  was,  full  of  8. 

On  demurrer  to  the  return,  held : 

That  the  election  of  S.  as  councillor  on  9th  November,  1 854,  was  at  any  rate  not  colour- 
able ;  and  there  was  therefore  a  plenarty ;  and  mandamus  did  not  lie  ;  the  proper  mode  of 
questioning  the  election  being  by  quo  warranto. 


(a)  Sect.  1. 
2  M  2 
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1855.        ^d  1st  November.     That  an  election  was  held  on  the 
Fr08T       said    1st  November    for  one  councillor  only,   and  no 
M  v-  election  held  for  any  other  councillor  for  the  ward,  to 

Chkster.  make  up  one  third  &c. ;  whereby  the  place  and  office  of 
one  of  the  councillors  assigned  &c,  after  the  said  1st 
November,  became  and  was  and  still  is  vacant.  The 
writ  then  commanded :  "  that  you  and  every  of  you, 
having  a  right  to  vote  at,  or  to  do  any  other  act  neces? 
sary  to  be  done  in  order  to,  the  election  of  councillors 
for  the  said  ward  of  the  said  city  and  borough,  do,  upon 
Friday  the  9th  day  of  March  next,  by  9  of  the  clock  of 
the  same  day,  meet  and  assemble  yourselves  together  in 
some  convenient  place  within  the  said  city  and  borough; 
and  that,  being  so  assembled,  you,  or  such  of  you  to 
whom  the  same  doth  of  right  belong,  do  then  and  there 
proceed  to  the  election  of  a  councillor  for  the  said  ward, 
who  ought  to  have  been  elected  as  aforesaid,  on  the  said 
1st  day  of  November  according  to  the  directions  of  the 
Acts  of  Parliament  in  that  behalf;  and  that  you,  or  such 
of  you  to  whom  the  same  doth  of  right  belong,  do 
administer,  or  cause  to  be  administered,  to  the  person 
who  shall  be  so  elected  councillor  for  the  said  ward,  the 
declaration  in  that  behalf  directed  by  the  said  Act  to  be 
made  and  subscribed,  and  that  you  admit,  or  cause  to 
be  admitted,  the  said  person  so  to  be  elected  into  the 
office  of  councillor  for  the  said  ward,  together  with  all 
the  liberties,  privileges  and  franchises  to  the  said  place 
and  office  belonging  and  appertaining ;  and  that  you, 
and  every  of  you,  do  every  act  necessary  to  be  done 
by  you  or  any  of  you  in  order  to  the  due  election 
and  admission  of  a  councillor  for  the  said  ward, 
according  to  your  authority  in  that  behalf,  respectively, 
or  that  you  shew  Us  cause"  &c. 
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Return  of  22d  May,  1855.  That,  on  9th  November, 
1853,  the  said  John  Smith,  then  being  councillor  for  " 
the  said  ward,  was  duly  elected  to  be  the  mayor, 
to  continue  in  his  office,  as  mayor,  for  one  whole 
year  and  until  his  successor  should  have  accepted 
the  office  of  mayor,  and  should  have  made  and  sub- 
scribed the  declaration,  &c.  That  /.  Smith,  on  the 
day  and  year  aforesaid,  accepted  the  office  of  mayor, 
and  made  and  subscribed  the  declaration,  &c,  and 
held  and  continued  in  the  office  of  mayor  for  one 
whole  year,  from  9th  November,  1853,  till  9th  November 
last  past,  on  which  last  mentioned  day  one  JVilUam 
Henry  Brown,  the  successor  of  J.  Smith  in  the  office 
of  mayor,  accepted  the  same  office,  and  made  and 
subscribed  the  declaration,  &c. ;  and  that  thereupon 
J.  Smith  then  ceased  to  hold  and  continue  in  the  office 
of  mayor.  "That,  by  reason  of  him,  the  said  J  Smith,  so 
holding  and  continuing  in  the  said  office  of  mayor  of 
the  said  city  and  borough  until  the  said  9th  day  of 
November  now  last  past  as  aforesaid,  the  said  John  Smith 
was  not,  on  the  1st  day  of  November  now  last  past, 
in  turn  to  go  out  of  office  as  a  councillor  assigned  for 
the  said  Saint  Johns  Ward,  in  pursuance  of  the  pro- 
visions of  the  said  Act  of  Parliament  And  that  he,  the 
said  John  Smith,  went  out  of  office  as  such  councillor  on 
the  said  9th  day  of  November  now  last  past,  and 
not  before:  and  that,  by  reason  of  the  premises,  an 
election  ought  not,  on  the  1st  day  of  November  now  last 
past,  to  have  been  held  for  two  councillors  for  the  said 
Saint  John's  Ward,  but  for  one  councillor  only,  that  is  to 
say,  for  one  councillor  in  the  place  of  the  said  Henry 
Cutter  in  the  same  writ  named.  Wherefore  an  election 
was,  on  the  said   1st  day  of  November,  held  for  one 
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1855. 


Frost 

▼. 
Mayor  of 
Chester. 


councillor  only  for  the  said  ward,  that  is  to  say,  for  one 
councillor  in  the  place  of  the  said  Henry  Cutter.  And 
we,  the  said  Mayor,  aldermen  and  burgesses,  do  hereby 
further  humbly  certify  and  do  return"  &c  «c  that  afterwards, 
and  after  the  said  9th  day  of  November  now  last  past,  and 
within  the  space  of  ten  days  after  notice  of  the  vacancy 
in  the  office  of  councillor  of  the  said  city  and  borough  for 
the  said  Saint  John's  Ward,  by  reason  of  the  said  John 
Smith  so  ceasing  to  hold  and  continue  in  the  same, 
and  going  out  of  office  as  such  councillor  as  hereinbefore 
mentioned,  had  been  given  to  the  mayor  of  the  said  city 
and  borough  by  two  burgesses  thereof,  that  is  to  say  on 
the  30th  day  of  November  now  last  past,  an  election  was 
duly  held  for  one  councillor  of  the  said  city  and  borough 
for  the  said  Saint  John's  Ward  in  the  place  of  him, 
the  said  John  Smith:  at  which  said  last  mentioned 
election  the  said  John  Smith,  being  then  duly  qualified 
in  that  behalf,  was  duly  elected  as  councillor  of  the  said 
city  and  borough  for  the  said  St  John's  Ward;  and 
afterwards,  to  wit  on  the  1st  day  of  December  now  last 
past,  accepted  the  said  last  mentioned  office,  and  made 
and  subscribed  the  declaration  in  that  behalf  required 
by  the  said  Act  of  Parliament  in  the  said  writ  men- 
tioned. And  that  the  said  John  Smith  hath,  from  the 
time  last  mentioned,  continually  hitherto  held  and 
continued  in,  and  doth  still  hold  and  continue  in, 
the  said  office  of  councillor  of.  the  said  city  and 
borough  for  the  said  Saint  Johns  Ward;  and  that  the 
same  office,  during  all  the  time  last  aforesaid,  hath  been 
and  still  is  full  of  the  said  John  Smith:  and,  during 
all  the  time  last  aforesaid,  there  have  been  and  still  are 
the  full  number  of  councillors  assigned  to  the  said  Saint 
John's  Ward  in  pursuance  of  the  said  Act  of  Parlia- 
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raent  Wherefore,  and  for  the  causes  aforesaid,  we,  the 
said  Mayor,  aldermen  and  burgesses,  have  not  met  and 
assembled  ourselves  together  on  the  day  and  in  the 
manner  in  the  said  writ  in  that  behalf  mentioned,  and 
have  not  then,  or  at  any  time  since  the  issuing  of  the 
said  wri^  proceeded  to  an  election  of  a  councillor  for 
the  Saint  John's  Ward  as  by  the  said  writ  we  are  com- 
manded, and  could  not  and  ought  not  so  to  have  done." 
The  prosecutor,  Frost,  demurred.     Joinder. 


1855. 


Frost 

v. 
Mayor  of 
Chester. 


Sir  F.  Thesiger,  for  the  Crown  (a).  There  were  two 
vacancies  on  1st  November,  which  ought  to  have  been 
filled  up  then :  there  was  no  extraordinary  vacancy  by 
reason  of  the  mayor  having  remained  in  the  office  of 
mayor  till  9th  November.  The  mayor  continued  a 
member  of  the  council,  but  not  a  councillor.  This 
appears  from  comparing  sects.  25,  26,  30,  31,  43,  47, 
49,  of  stat.  5  &  6  W.  4.  c.  76.  The  alleged  election 
on  30th  November  was  therefore  void,  being  made  by 
persons  who  had  no  power  to  elect 


Webby,  contra.  The  distinction  between  member  of 
council  and  councillor  would,  if  sustained,  have  the 
effect,  in  many  cases,  of  increasing  the  statutable  number 
of  the  council  by  one,  for  some  days;  which  would 
disturb  the  regulations  as  to  the  majority  and  the  quo- 
rum, and  the  casting  vote,  under  sect  69.  It  will  be 
found  that  the  expressions  are  used  syuonymously. 
But,  further,  supposing  the  construction  on  the  other 
side  to  be  correct,  there  is  at  any  rate  a  plenarty,  by 

(a)  Tbe  argument  commenced  this  day  before  Lord  Campbell  C  J., 
Coleridge  and  Wightman  Js.,  and  was  finished  on  the  succeeding  day, 
November  8th,  before  the  same  Judges  and  Erie  J. 
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1855.  the  election  de  facto  of  30th  November;  and  the  proper 
Frost  remedy  is  quo  warranto,  not  mandamus.  Smith,  the 
Mayor  of  Part7  elected,  has  subscribed  the  declaration,  has  been 
Chmteb.  admitted,  and  still  holds  the  office.  Regina  v.  The 
Councillors  of  Derby  (a)  is  in  point  There  it  was  in- 
sisted that  votes  had  been  thrown  away  as  having  been 
given,  with  knowledge,  to  a  party  disqualified  by  being 
councillor  for  another  ward ;  and  it  was  therefore  con- 
tended that  a  mandamus  should  go  to  swear  in  the 
opposing  candidate.  But  the  Court  held  that  the  office 
was  full  by  the  election  de  facto,  and  that  a  quo  war- 
ranto was  the  proper  remedy.  An  election  at  a  wrong 
time,  which  this  is  said  to  be,  cannot  be  on  a  different 
footing,  as  to  the  present  question,  from  an  election  of  a 
wrong  candidate.  The  principle  which  was  acted  upon 
in  Regina  v.  The  Councillors  of  Derby  (a)  will  be  found 
also  in  Rex  v.  The  Mayor,  $*<?.  of  Winchester  (b),  Regina 
v.  Fhippen  (c)  and  Rex  v.  The  Mayor,  $•<?.  of  Oxford  (tf). 
It  is  said,  on  the  other  side,  that  the  election  of  30th 
November  was  simply  void,  on  legal  grounds:  but  the 
authorities  cited  shew  that  an  election,  made  bona 
fide  and  not  merely  colourable,  is  enough  to  make  a 
plenarty. 

Sir  F.  Thesiger,  in  reply.  There  was  no  plenarty  if 
there  were  two  vacancies  on  1st  November ;  for  in  that 
case  there  was  no  election  on  30th  November,  and  quo 
warranto  would  not  lie.  There  was  no  authority  to  elect 
at  all  on  30th  November.  In  the  cases  in  which  elec- 
tions, though  not  legally  made,  have  been  held  sufficient 
to  create  a  plenarty  de  facto  there  has  been  an  act  of 

(a)  7  A.fr  E.  419.  (6)  7  A.  fr  B.  215. 

(e)  7  A.  fr  E.  966.  (rf)  6  A.  fi  B.  349. 
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election  at  the  proper  time,  but  questionable  on  account 
of  some  informality  or  illegality,  such  as  an  admission 
of  bad  votes,  a  wrong  computation  of  numbers,  or  a 
choice  of  a  candidate  not  qualified.  Rex  v.  The  Mayor 
of  Colchester  (a)  was  such  a  case.  In  Regina  v.  The 
Councillors  of  Derby  (b)  the  election  was  disputed  on  a 
point  raising,  as  the  Court  said,  questions  of  consider- 
able difficulty  in  the  construction  of  the  Act  of  Parlia- 
ment [Lord  Campbell  C.  J.  You  are  surely  asking 
us  to  construe  the  Act  here.]  Not  as  to  title:  the 
election  is  held  on  an  occasion  where  no  vacancy 
existed ;  it  did  not  create  a  plenarty,  any  more  than  a 
plenarty  would  be  created  by  any  parties,  strangers  to 
the  corporation,  professing  to  elect  a  party  who  was  an 
entire  stranger.  [Coleridge  J.  The  mayor  remained 
councillor  de  facto.]  In  Regina  v.  The  Mayor  $c.  of 
Leeds  (c)  the  alderman  and  assessors,  after  having  de- 
clared P.  elected,  proceeded,  on  a  supposed  error  in  the 
election,  to  another  election,  and  elected  J?.,  who  made 
the  declarations:  and  this  Court  granted  a  mandamus 
to  allow  JP.  to  act,  holding  the  second  election  merely 
void.  [Coleridge  J.  There  the  electors  were  functi 
officio.]  Here  their  power  never  came  into  existence. 
[Wightman  J.  Suppose  a  case  where  there  has  not 
been  a  proper  presiding  officer.  Lord  Campbell  C.  J. 
In  such  a  case  there  is  always  a  quo  warranto,  not  a 
mandamus.] 


1855. 


FaotT 

▼. 
Mayor  of 
Chester. 


Lord  Campbell  C.  J.  The  return  shews  that  no 
mandamus  ought  to  go.  It  shews  that  an  election  was 
"duly  held,"  at  a  time  when  at  any  rate  there  was  a 

(a)  2  T.  R.  259.  (6)  7  A.fiB.  419. 

(e)  1!  A.frE.5\2. 
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1855. 


Frost 

v. 

Mayor  of 

Chester. 


vacancy.  And  it  alleges  that  John  Smith,  being  duly 
qualified  and  duly  elected,  accepted  the  office  of  coun- 
cillor and  made  and  subscribed  the  declaration,  and 
does  still  hold  and  continue  in  that  office,  wherefore  the 
office  is  full  of  him.  We  have  thus  an  election,  an 
acceptance,  an  admission,  and  an  alleged  plenarty: 
there  is  therefore  a  plenarty  de  facto  unless  the  election 
on  the  30th  November  was  colourable :  and  it  is  a  clear 
point  in  municipal  law  that,  where  a  man  is  bonfi,  fide 
in  office,  his  title  is  not  to  be  tried  by  mandamus,  but 
by  quo  warranto.  There  can  be  no  doubt  that  here 
quo  warranto  would  lie  against  Smith.  I  do  not  know 
that  there  is  any  case  exactly  like  this:  but  we  may 
safely  say  that  quo  warranto  is  the  proper  proceeding 
except  where  the  disputed  election  is  merely  colourable, 
so  as  to  be  no  election  at  all.  Now,  when  an  election 
takes  place  upon  the  assumption  of  a  construction  of 
the  Act  which  we  may  possibly  not  adopt,  but  which  is 
arguable,  that  is  a  real  election.  This  therefore  is  not 
to  be  tried  by  mandamus,  but  by  impeachment  of  the 
title  on  a  quo  warranto. 


Colebidge  J.  I  am  of  the  same  opinion.  A  man- 
damus goes  only  on  the  supposition  that  there  is  no  one 
in  office,  for  the  purpose  of  restoring  a  party  to  office  or 
to  cause  an  election  to  be  held.  I  always  thought  it  an 
inflexible  rule  in  corporation  law  that,  where  a  man 
elected  has  accepted  office  and  is  in,  unless  the  election 
be  colourable  and  so  merely  void,  the  proceeding  must 
be  by  quo  warranto,  not  by  mandamus.  The  question, 
then,  is,  What  is  colourable?  I  always  thought  that, 
where  an  authority  existed,  and  there  was  a  bona  fide 
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intention  to  execute  it,  the  proceeding  was  not  colour*       1855. 
able  though  there  might  be  a  mistake  in  law.     It  may       Frost 
be  that  here  the  election  conferred  no  valid  title  under     j*^  of 
sects.  26  and  47.     Mr.  Welsby  contends  that  the  title     Chest**. 
was  valid;   for  that,  till  Smith  went  out  of  office  as 
mayor,  his  office  as  councillor  did  not  become  vacant, 
and  that  thus,  on  his  going  out  of  office  as  mayor,  an 
extraordinary  vacancy  occurred,   and   the   proceedings 
were  therefore  warranted  by  the  Act.     That  may  be  all 
wrong :  but  is  it  so  clearly  wrong  that  the  election  could 
not  be  otherwise  than  colourable,  and  that  the  truth 
stared  the  electors  in  the  face  ?    I  think  we  cannot  go 
so  far  as  that. 

Wightman  J.  For  the  present  question,  we  may 
assume  that  the  office  is  not  full  de  jure,  but  only  de 
facto :  and,  for  the  purpose  of  the  present  argument,  we 
may  assume  that  the  election  has  been  holden  in  a  way 
not  warranted  by  law,  and  is  therefore  bad,  and  such  as 
could  not  be  supported  on  quo  warranto.  But  the  office 
is  not  the  less  full  de  facto:  and  the  party  elected  has 
been  admitted.  I  think  therefore  that  a  plenarty  is 
shewn  which  is  decisive  in  favour  of  Mr.  fFelsbys  clients, 
and  that  the  question  can  be  tried  only  by  quo  warranto. 

Erle  J.  concurred. 

Judgment  for  defendants. 
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Friday, 
November  9th. 


Samuel  Howship  Barrow  against  William  Bell, 
Richard  Atkinson,  Cordell  Loader  and 
Moses  Lemon  Woolp,  assignees  of  Alfred 
Eyre,  a' bankrupt. 


A  trader  had  A   CASE  was  stated  for  the  opinion  of  this  Court,  of 

goods,  not  his  which  the  substance  was  as  follows. 

iiTbis onto7'  By  an  indenture  of  assignment  by  way  of  mortgage, 

k^sS*"  dated  12th  D*******  1851,  made  between  the  above 

TtoXriffDer'  mentioned  Alfred  Eyre,  of  the  one  part,  and  Edward 

JJJJJJ^J,  Herringham  Butts  and  the  plaintiff,  of  the  other  part, 

a  fi.  fit.  against  and  duly  executed  by  Eyre,  in  consideration  of  the  sum 

the  trader,  and  J      * 

of  500/.  advanced  to  Eyre,  he  assigned  to  Butts  and 
the  plaintiff  (inter  alia)  all  and  every  the  articles  of 
furniture  of  and  belonging  to  Eyre,  then  being  in  upon 
and  about  the  dwelling  house  of  Eyre,  No.  10,  Norland 
Square,  as  security  for  the  repayment  of  the  said  sum 
of  5002. 

At  and  ever  since  the  time  of  the  execution  of  the  in- 
denture, the  property  thereby  assigned  was  and  remained 
in  the  reputed  ownership,  order  and  disposition  of -Eyre 
with  the  consent  of  the  plaintiff,  unless  the  same  was 
withdrawn  from  such  reputed  ownership,  order  and 
disposition  by  the  circumstances  hereinafter  mentioned. 

On  the  26th  July,  1853,  Butts  died,  leaving  the 
plaintiff  him  surviving. 


made  a  levy. 
A  man 
waaleft 
in  possession 
in  the  house ; 
bat  no  change 
was  made 
in  the  ap- 
parent pos- 
session of  the 
goods  by  the 
trader,  until 
after  the  filing 
of  a  petition 
for  adjudica- 
tion of 
bankruptcy 
against 
him,  under 
which  be  was 
declared  a 
bankrupt. 

Held ;  that 
the  act  of  the 
sheriff  did  not 
withdraw  the 
goods  from 

the  order  and  disposition  of  the  bankrupt ;  and,  consequently,  that  the  Court  of  Bankruptcy 
might  order  them  to  be  sold  by  his  assignees,  as  against  the  true  owner,  under  sect.  125  of 
The  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Viet.  c.  106.). 
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On  the  20th  February,  1854,  one  Jewell  recovered  a       1855. 
judgment  in  the  Court  of  Common  Pleas  against  Eyre      Babbow 
for  the  sum  of  1000/.,  and,  on  the  21st  day  of  the  same        B£L 
month,  issued  a  writ  of  fi.  fa.,  under  which  writ  the 
sheriff  of  Middlesex,  on  the  22d  day  of  the  same  month, 
seized  the  furniture  of  Eyre,  at  No.  10,  Norland  Square 
aforesaid,  the  same  then  being  in  the  use  and  possession 
of  Eyre. 

Upon  the  seizure  of  the  said  furniture  as  aforesaid,  the 
sheriff  put  a  man  into  possession  of  the  same.  Eyre 
and  his  family  remained,  however,  in  the  house,  No.  10, 
Norland  Square,  after  the  seizure ;  and  no  difference  was 
made  with  respect  to  the  use  of  the  furniture  by  Eyre. 
He  was  allowed  to  use  the  same  as  before  the  seizure ; 
and  no  apparent  change  was  made  in  the  possession  or 
ownership  thereof.  Eyre  remained  in  possession  of  the 
said  furniture  from  the  date  of  the  indenture  of  assign- 
ment by  way  of  mortgage  down  to  the  seizure  of  the 
same  by  the  plaintiff  as  hereinafter  mentioned,  unless 
his  possession  was  determined  by  the  seizure  of  the 
said  furniture  by  the  sheriff  as  hereinbefore  mentioned. 
On  the  27th  February,  1854,  Eyre  signed  a  declaration 
of  insolvency  which  was  duly  filed  on  the  following  day, 
and  thereby  a  complete  act  of  bankruptcy  was  com- 
mitted by  him  on  the  28th  February,  1854.  Between  a 
quarter  past  and  half  past  eleven  in  the  morning  of  the 
1st  March,  1854,  a  petition  for  adjudication  in  bank- 
ruptcy against  Eyre  was  duly  filed,  and  entered  of  record 
in  the  Court  of  bankruptcy.  Later  on  the  said  1st 
March,  1854,  Eyre  was  adjudicated  a  bankrupt,  upon 
the  said  declaration  of  insolvency  and  petition,  and  upon 
and  in  respect  of  a  good  and  valid  petitioning  creditor's 
debt,  and  trading  in  that  behalf;  and  the  defendant  Bell 
was  thereupon  appointed  official  assignee  of  the  said 
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1855.  bankrupt's  estate.  At  a  quarter  past  twelve  o'clock  in 
Barrow  fc^e  aften*oon  of  the  said  1st  March,  1854,  the  plaintiff 
Bell  went  to  *^e  house  °^  ^V™  m&  sei^d  the  furniture 
under  the  indenture  of  assignment  by  way  of  mortgage, 
and  left  a  man  in  possession  thereof  on  his  behalf,  and 
at  the  same  time  served  upon  the  man  in  possession 
under  the  writ  of  fi.  fa.  a  notice  to  the  sheriff 
claiming  the  said  furniture  under  the  indenture.  This 
was  the  first  act  done  by  the  plaintiff  in  reference  to 
taking  possession  of  the  goods  assigned  by  the  said 
indenture  of  assignment  by  way  of  mortgage.  At  about 
five  o'clock  in  the  evening  of  the  said  1st  March,  1854, 
the  messenger  of  the  Court  of  bankruptcy  arrived  at  the 
said  house,  No.  10,  Norland  Square,  and  seized  and  took 
possession  of  the  said  furniture  there ;  and  the  plaintiff 
gave  him  a  similar  notice  to  that  above  stated  to  have  been 
served  upon  the  said  sheriff.  On  the  3rd  March,  1854, 
the  sheriff  of  Middlesex  issued  an  interpleader  summons 
in  the  action  of  Jewell  v.  Eyre;  but  Jewell  declined  to 
contest  the  claim  of  the  plaintiff  in  this  case,  and  directed 
the  sheriff  to  withdraw  from  possession.  On  the  14th 
March,  1854,  the  defendants  Atkinson,  Loader  and  Woolf 
were  duly  appointed  creditors'  assignees  of  Eyre:  and  all 
proper  steps  have  been  taken  to  vest  the  said  property 
in  them,  supposing  them  to  be  entitled  thereto  as  such 
assignees.  And  on  the  15  th  of  the  same  month  the 
plaintiff  served  upon  them  and  the  defendant  Bell,  the 
official  assignee,  a  notice  also  similar  to  those  above 
stated  to  have  been  served  upon  the  said  sheriff  and  the 
said  messenger  of  the  Court  of  bankruptcy. 

On  the  15th  June,  1854,  plaintiff  demanded  the 
furniture ;  but  the  messenger  of  the  Court  of  bankruptcy 
refused  to  part  with  the  same,  and  stated  that  he  held 
possession  for  the  defendants  as  assignees  of  Eyre.     On 
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the  16th  June,  1854,  the  plaintiff  commenced  an  action        1855. 
of  trover  against  the  defendants,  and  delivered  a  decla-      Baraow 
ration,  to  which  the  defendants  duly  pleaded :  and  issue        B J^ 
was  joined.     At  the  Summer  Assizes  for  Sussex,  1854, 
the  cause  was  called  on ;  and,  by  consent  of  the  parties, 
a  verdict  was  entered  for  the  plaintiff  for  the  damages 
in  the  declaration  mentioned,  subject  to  the  opinion  of 
this  Court  upon  the  question  hereinafter  stated. 

The  question  for  the  opinion  of  the  Court  is:  Whether 
the  furniture  had  been  withdrawn  from  the  possession, 
order  and  disposition  of  Eyre,  at  the  time  when  he 
became  bankrupt,  so  as  to  prevent  the  same  from  being 
vested  in  and  disposed  of  by  the  defendants  as  his 
assignees. 

The  case  being  called  on  in  the  absence  of  the  plain- 
tiff's counsel,  the  Court  desired  the  defendants'  counsel 
to  read  and  state  the  case. 

Vernon  Harcourt,  for  the  defendants,  read  the  case. 
The  sole  point  referred  to  the  Court  is,  Whether  the  act 
of  the  sheriff,  in  taking  the  goods  as  Eyre\  terminated 
Eyrfs  apparent  ownership.  If  the  goods  were  with- 
drawn by  the  true  owner  from  his  apparent  ownership 
before  the  filing  of  the  petition,  and  without  notice  of 
or  act  of  bankruptcy,  the  transaction  would  be  protected 
by  sect.  133  of  The  Bankrupt  Law  Consolidation  Act, 
1849(12  &  13  Vict  c.  106.);  Graham  v.  Furber(a). 
If  they  still  remained  in  the  possession,  order  or  dis- 
position oi  Eyre  as  reputed  owner,  within  sect.  125,  it  is 
stated  in  the  case  that  all  proper  steps  have  been  taken 
to  vest  the  property  in  the  assignees.  [Lord  Campbell 
C.  J.    It  is  impossible  to  treat  the  act  of  the  sheriff  as 

(a)  14  Com.  B.  134. 
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1855.  the  act  of  the  true  owner  resuming  possession ;  but  it 
Barrow  wiU  probably  be  said  for  the  plaintiff  that  it  terminated 
Bl'hU  Eyre's  possession.]  It  did  not  do  so  in  fact:  if  the 
sheriff  had  taken  away  the  goods,  his  tortious  act  would 
probably  not  have  affected  the  rights  of  the  parties ;  but 
it  is  found  that  Eyre  remained  in  possession  as  before. 
[Coleridge  J.  It  will  perhaps  be  said  that  his  possession 
after  the  seizure  was  no  longer  by  consent  of  the  true 
owner,  but  by  consent  of  the  sheriff.  Erie  J.  If  Eyre, 
being  licencee  of  the  true  owner,  had  proceeded  to 
carry  the  goods  away,  and  the  sheriff  had  taken  them 
from  him,  Eyre  might  have  maintained  trespass  on  his 
lawful  possession  as  licencee,  and  the  sheriff  would  have 
had  no  defence  to  such  an  action.] 

Judgment  was  then  given  for  the  defendants,  no  one 
appearing  for  the  plaintiff.  Afterwards  Pearce,  for  the 
plaintiff,  having  entered,  obtained  leave  to  argue,  and 
was  heard.  The  Court  did  not  call  upon  Harcourt  to 
answer  him. 

Lord  Campbell  C.  J.  The  opinion  which  I  had 
formed  in  favour  of  the  defendants  on  the  statement  of 
the  case  has  not  been  altered  by  Mr.  Pearce's  arguments. 

When  Eyre  became  bankrupt,  he  had  in  his  possession, 
order  and  disposition  by  consent  of  the  true  owner,  the 
plaintiff,  goods  which,  under  sect.  125,  have  become 
vested  in  his  assignees,  unless  before  the  filing  of  the 
petition  they  ceased  to  be  so.  It  is  clear  that  the 
sheriff  in  seizing  those  goods  was  a  wrongdoer;  for 
the  writ  authorized  him  to  seize  Eyre's  goods,  not 
those  of  the  plaintiff  in  Eyre's  possession.  The  case 
is  therefore,  I  think,  as  if  the  sheriff  had  no  writ  at 
all,  or  the  person  seizing  had  been  any  other  wrongdoer. 
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It  seems  to  me   that  what   took  place  between  Eyre  \%SS. 

and  the  sheriff  is,  as  between  the  true  owner  and  the  Barrow 
assignees,   res   inter  alios,  having    no  operation,  and        B^LL 
leaving  their  rights  as  if  the  sheriff  had  never  entered. 

Coleridge  J.  I  am  of  the  same  opinion.  The  sheriff, 
having  authority  to  seize  Eyre's  goods,  wrongfully  takes 
plaintiff's  goods;  but  the  possession  remains  as  before* 
Does  that  act  of  a  wrongdoer  disturb  the  possession, 
order  and  disposition  of  Eyre,  which,  at  that  time,  was 
lawful?    I  think  it  did  not 

Wightman  J.     I  am  of  the  same  opinion. 

Eble  J.  .  I  also  am  of  opinion  that  the  goods 
were  in  the  possession,  order  and  disposition  of  Eyre 
at  the  bankruptcy  and  up  to  the  time  of  filing  the 
petition.  It  is  clear  that,  had  the  sheriff  never  acted, 
that  ^  would  be  so.  Did  the  sheriff's  entry  on  Eyre's 
premises,  and  his  claim  to  take  these  goods  as  Eyre% 
make  any  difference  as  regards  the  true  owner  and  the 
assignees  of  Eyre?  I  think  not  There  is  a  fallacy 
wrapped  up  in  the  use  of  the  ambiguous  word  possession. 
When  the  sheriff  claimed  to  enter  into  possession  of  all 
the  goods  in  the  house,  that,  in  so  far  as  he  was  acting 
rightfully,  was  a  taking  possession  in  law  all  Eyre's  goods 
there :  but,  so  far  as  he  was  a  wrongdoer,  that  is  as  to 
the  goods  there  not  belonging  to  Eyre,  he  took  no 
possession  in  law  beyond  what  he  took  in  fact ;  and  the 
case  states  that  he  took  no  possession  in  fact  at  all  of 
the  plaintiff's  goods. 

Judgment  for  defendants. 


vol.  v. 


2  n  b.  &  B. 
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1855. 


j^^ioth.  William  Cater  Matthews,  appellant,  and 
Clement  Peache,  the  Master,  and  Geobge 
Cooper,  the  Senior  Warden,  of  The  Company 
of  The  Master,  Wardens  and  Commonalty  of 
Watermen  and  Lightermen  of  The  River 
Thames. 


Sect.  38  of  the  rpms  was  an   appeal   against  a  conviction,  by  the 

Act,7&8C4.  respondents,  of  the  appellant,  under  stat.  7  &  8 

poses  a  penalty  G.  4.  c.  lxxv.  (a)  s.  38. :  For  that  the  appellant,  on  4th 

oFboata  work-  May  16  Victoria,  "being  a  freeman  of  The  Company  of 

wUhm'the         ^*  Master,  Wardens  and  Commonalty  of  Watermen  and 

limits  of  tbe 

Act,  without 

a  licence.    Sect.  99  enacts  tbat  nothing  in  the  Act  contained  shall  extend  to  prejudice  or 

affect  the  rights  and  privileges  to  which  the  owners  of  any  ferries  are  entitled.     Held : 

that  the  owner  of  a  ferry  within  the  limits  of  the  Act  might  exercise  the  right  of  ferry 

without  a  licence. 

But  held  that,  where  the  ferry  appeared  to  have  been  always  exercised  from  a  given 
landing  place  in  Middlesex  to  given  landing  places  in  Kent,  the  privilege  did  not  protect 
the  owner  of  such  ferry  in  working  a  boat  from  another  landing  place  in  Middlesex,  distant 
eight  hundred  yards  from  tbe  ancient  landing  place  in  Middlesex. 

On  an  appeal  against  a  conviction  of  the  owner  under  sect  38. 


(a)  Local  and  personal,  public.  "For  the  better  regulation  of  tbe 
Watermen  and  Lightermen  on  the  river  Thames,  between  Fantlet  Creek 
and  Windsor."  Printed  in  the  Statutes  at  Large.  Sect  38  requires  that 
the  Court  of  Master,  wardens  and  assistants  of  The  Company  of  Watermen 
and  Lightermen  of  the  river  Thames  shall  grant  a  licence  to  any  freeman 
&c  of  the  Company  to  use  and  work  for  hire  any  wherry,  boat  or  other 
vessel  for  carrying  persons  or  passengers  on  the  Thames,  within  the  limits 
of  the  Act,  under  certain  regulations  t  M  and  if  any  wherry,  boat,  or  other 
vessel  shall  be  used  or  worked  without  such  licence  for  the  same  having 
been  obtained  as  aforesaid,"  "  the  owner  or  owners  thereof  shall  forfeit  and 
pay  for  every  such  offence  any  sum  not  exceeding  Ws.  ;*  and  larger  penalties 
in  certain  cases  specified. 
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Lightermen  of  the  River  Thames,  and  the  owner  of  a        1855. 

certain  boat  called  a  skiff,  unlawfully  did  use  and  work     Matthews 

the  said  boat,  and  did  carry  passengers  therein  for  hire      pEAcHb. 

at  the  parish  of  St  Alphage,  Greenwich,  in  the  county 

of  Kent,  on  the  said  river,  there,  between  the  town  of 

New  Windsor  in  the  county  of  Berks  and  Yantlet  Creek 

in  the  county  of  Kent  aforesaid,  without  a  license  for 

such  purpose  for  the  said  boat  having  been  first  obtained 

from  the  Court  of  Master,  wardens  and  assistants  of  the 

said  Company :"  whereby  appellant  was  adjudged  to  pay 

10*.     Notice  of  appeal  was  duly  given  by  the  appellant 

to  the  respondents,  for  the  general  quarter  sessions  of 

the  peace  for  the  city  of  London.    And  it  was  agreed 

between  the  parties,  and  by  order  of  Coleridge  J.,  to 

state  the  facts  of  the  case  for  the  opinion  of  this  Court, 

and  that  a  judgment  in  conformity  with  the  decision  of 

the  said  Court  may  be  entered  &c. 

The  case  was  stated  substantially  as  follows. 
There  is  an  ancient  ferry  (having  a  legal  origin),  called 
Potter's  Ferry,  for  the  conveyance  of  foot  passengers, 
and  goods  belonging  to  such  foot  passengers,  from  the 
Isle  of  Dogs  in  Middlesex  to  Greenwich  in  Kent  There 
is  an  ancient  landing  place  in  the  Isle  of  Dogs,  called 
and  known  as  Potter's  Ferry  Landing  Place:  and  the 
said  right  of  ferry  has  been  exercised  between  the  said 
ancient  landing  place  and  a  place  nearly  opposite  at 
Greenwich,  called  Garden  Stairs,  and  occasionally  to  the 
Horseferry  and  Skip  Stairs,  or  any  other  landing  place 
at  Greenwich* 

Upon  one  or  two  occasions,  people  were  taken  off 
the  mud  bank  in  the  boats  of  The  Ferry  Company  at 
another  point  of  the  Isle  of  Dogs,  and  conveyed  across  to 
Greenwich. 

2  n  2 
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1855.  There  are,  and  for  many  years  have  existed,  at  the  said 

Matthkwb    Potter*  Ferry  Landing  Place  in  the  Isle  of  Dogs,  ferry 

p>-ach         stairs,  and  a  causeway  leading  from  the  said  ferry  stairs 

to  the  water,  at  which  the  boats  used  in  working  the 

said  ferry  commonly  have  been  and  are  kept. 

The  trustees,  for  the  time  being,  of  the  Society  of 
Free  Watermen  of  the  river  Thames,  residing  at  Green- 
wich in  Kent,  called  The  Isle  of  Dogs  Ferry  Society,  are 
entitled  to  the  fee  simple  and  inheritance  of  the  said 
ferry  called  Potter's  Ferry.  (The  several  deeds  shewing 
the  title  to  the  said  ferry  might  be  referred  to  as  part  of 
the  case,  also  a  reduced  ordnance  plan,  and  stat. 
52  G.  3.  c.  cxlviii.  (a). ) 

The  existence  of  the  said  ferry  was  questioned  and 
tried  in  1849,  in  a  cause  of  Blacketer  and  others  v. 
Gillett  (b)>  tried  in  the  Common  Pleas  at  Westminster; 
when,  by  the  judgment  of  the  Court,  it  was  adjudged 
that  the  said  ferry  did  exist,  and  that  the  fee  simple 
thereof  was  vested  in  certain  trustees,  for  the  time  being, 
for  the  said  Society.  (An  office  copy  of  the  record  was 
annexed.) 

The  said  trustees  have  always,  since  1794,  by  their 
servants,  licensees  and  lessees,  or  by  members  of  their 
own  body,  exercised  the  said  right  of  ferry  up  to  the 
date  of  conviction  of  the  appellant. 

They  have  been  accustomed,  from  time  to  time,  to 
demise  the  said  right  of  ferry.  And  on  25th  February, 
1853,  by  an  instrument  of  agreement,  not  under  seal,  the 


(a)  Local  and  personal,  public :  "  For  establishing  a  ferry  over  the 
River  Thames  from  Greenwich,  in  the  county  of  Kent,  to  the  leh  of  %f. 
in  the  county  of  Middlesex,  and  for  making  and  maintaining  roads  to  com- 
municate therewith.** 

(6)  See  Blacketer  v.  Gillett,  9  Com.  B.  26. 


XIX.   VICTORIA.  549 

said  trustees,  for  the  time  being,  agreed  to  let,  and  one        1855. 

George    Thomas   Doust,  party  thereto    of  the   second     Matthews 

part,  agreed  to  take,  the  said  ferry,  therein  described  as      p£a*che. 

all  that  ferry  or  ferry  place  commonly  called  or  known 

by  the  name  of  Fetter's  Ferry,  situate  and  being  at  the 

Isle  of  Dogs,  in  the  county  of  Middlesex,  extending  over 

and  across  the  river  Thames' \i\to  the  town  of  Greenwich, 

in  the  county  of  Kent,  and  also  the  right  of  ferryagc 

from  the  landing  place  at  the  point  on  the  Isle  of  Dogs, 

opposite   Greenwich,  together  with   all  the  profits  and 

advantages  of  ferryage  and  wharfage  of  foot  passengers 

and  goods  belonging  to  such  foot  passengers,  over  and 

across  the  said  river   Thames,    from  the  Isle  of  Dogs 

aforesaid  to  Greenwich  aforesaid,  from  the   1st  day  of 

March  next,  for  one  month,  and  so  on  from  month  to 

month,   as    mentioned   and    provided   for  in   the    said 

agreement     And  the  said  T.  G.  Doust  did,  by  the  said 

agreement,  agree  to  find  and  provide  all  proper  and 

sufficient  boats,  and  a  sufficient  number  of  men  to  work 

the  same,  both  at  the  ancient  landing  place  of  the  said 

ferry,   as  well   as  at   the  landing  place   at   the    point 

opposite  Greenwich  on  the  said  Isle  of  Dogs,    and  that 

he  would  work  the  said  ferry  at  both  the  said  landing 

places,  as  a  public  ferry,  for  conveying  of  foot  passengers 

and  goods  belonging  to  such  foot  passengers.     And  it 

was,   by  jhe  said  agreement,   further  agreed  that  the 

liberty  and   rights  of  using  the  causeway  at   the  said 

Society's  landing  place  on  the  said  Isle  of  Dogs  was  to 

be  reserved  to  the  said  trustees  of  the   Potter's  Ferry 

Society,  and  to  the  trustees  of  The  Poplar  and  Greenwich 

Ferry  Road  Company,  for  the  purposes  of  repairing  the 

said    causeways,    and  for   landing   materials   for  that 

purpose,  and  also  for  landing  gravel  and  other  materials 
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18c5.        for  the  purpose  of  the  Poplar    and    Greenwich   ferry 
Matthkwb    roa(*»  &**  &om  anJ  payment  to  T.  G.  DousL    (A  copy 
Peache.      °f  the  agreement  accompanied  the  case.) 

Since  1850,  buildings  have  been  erected,  and  a  dock 
and  wharf  constructed,  by  WSHam  Cubitt,  on  the  Lie  of 
Dogs,  lower  down  the  river  than  the  said  ancient  landing 
place  of  the  Potter's  Ferry  and  distant  therefrom  about 
800  yards,  measuring  by  land,  and  a  still  greater  distance 
by  water.  And  a  public  road  had  also  been  made 
leading  to  the  said  dock  and  wharf:  and,  until  such 
buildings,  dock  and  wharf  were  constructed  and  made, 
there  was  no  other  convenient  way  to,  nor  any  landing 
place  of  any  kind  for  passengers  crossing  the  river  than 
the  6aid  Potters  Ferry  Landing  Place. 

T.  G.  Doust  was,  at  the  date  of  the  said  instrument, 
and  thence  to  the  period  of  the  conviction  of  the 
appellant,  a  member  of  the  Potter's  Ferry  Society.  And 
the  appellant,  at  the  time  mentioned  in  the  conviction, 
was  the  servant  of  T.  G.  Doust,  and  was  then  employed 
by  him  to  ferry  foot  passengers  from  the  Isle  of  Dogs  to 
Greenwich  in  the  exercise  of  the  said  right  of  ferry. 
On  the  day  mentioned  in  the  conviction,  the  appellant 
carried  in  a  boat,  called  a  skiff,  rowed  by  himself,  and 
of  which  he  was  the  owner,  several  persons  as  passengers, 
for  certain  hire  and  reward  which  he  then  received  from 
each  of  the  said  persons,  from  the  said  dock  gnd  wharf 
of  W.  Cubitt  in  the  Isle  of  Dogs,  to  a  place  opposite  at 
Greenwich,  called  the  Golden  Anchor  Stairs,  and  within 
the  limits  of  the  said  Act;  the  said  Golden  Anchor  Stairs 
being  distant  from  the  usual  landing  place  of  the  said 
Potter's  Ferry  at  Greenwich,  called  Garden  Stairs, 
opposite  the  said  ancient  landing  place,  about  600 
yards. 
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No  licence  for  the  said  skiff  had  been  first  obtained  by        1855. 
the  appellant,  or  by  any  other  person  from  the  court  of    Matthews 
Master,  wardens  and  assistants  of  the  Company  of  the      Pea'chk. 
Master,    warden    and  commonalty  of  Watermen  and 
Lightermen  of  the  river  Thames,  under  the  provisions 
of  stat  7  &  8  G.  4.  c.  Ixxv. 

The  appellant  is  a  freeman  of  the  said  Company  of 
Watermen  and  Lightermen,  and  was  convicted  on  the 
oath  of  John  Bow,  also  a  freeman  of  the  said  Company. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that,  under  all  the  circumstances  of  the  case,  and  not- 
withstanding the  99th  section  of  the  last  mentioned 
statute,  the  appellant  was  properly  and  legally  convicted, 
then  the  conviction  is  to  remain  in  full  force  and  effect 
against  him.  But,  if  the  Court  should  be  of  a  contrary 
opinion,  then  the  conviction  is  to  be  quashed  without 
costs  on  either  side.  And  a  judgment  in  conformity 
with  the  decision  of  the  said  Court  shall  be  entered. 

Scotland,  in  support  of  the  conviction.  It  will  be 
admitted  that  the  appellant  is  within  the  penal  clause, 
sect  38,  unless  he  is  within  the  exception  in  sect.  99. 
[Pigott,  for  the  appellant,  assented]  Now,  first,  sect  99 
does  not  except  ferry  boats  from  the  regulations  of  the 
Act  as  to  licensing :  the  object  of  that  section  is  merely 
to  guard  against  the  interference,  by  reason  of  any  of 
the  provisions  of  the  Act,  with  the  privileges  of  the 
owners  of  ferries.  The  several  sections  of  the  Act  are 
explainable  on  no  other  view.  The  words  of  sect  99 
are :  "  That  nothing  in  this  Act  contained  shall  extend 
to  prejudice  or  affect  the  rights  and  privileges  to  which 
the  owner  or  owners  of  any  ferry  or  ferries  over  or  across 
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1855.  the  said  river  Thames,  within  the  limits  of  this  Act,  are 
Matthews  now  entitled  to  by  law."  But,  where  it  is  intended  to 
Peache.  exempt  ferry  boats  from  the  regulations  of  the  Act,  the 
language  is  different,  as  in  sect  101,  which  enacts 
"that  nothing  in  this  Act  shall  extend  to  any  ferry 
boats  worked  or  rowed  at  any  ferry  or  ferries"  between 
Kingston  and  New  Windsor,  a  provision  quite  unneces- 
sary if  sect  99  had  the  meaning  for  which  the  appellant 
contends.  A  series  of  sections,  from  26  to  36,  inclu- 
sively, make  provisions  as  to  apprentices.  At  sect  37 
begins  the  enactment  of  penalties  for  navigation  by 
non-freemen,  and  without  license,  with  other  provisions 
having  the  same  object,  such  as  those  requiring  names 
and  numbers  to  be  exhibited ;  and,  by  sect  40,  these 
are  extended  to  the  case  of  owners  residing  without  the 
limits  of  the  Act  (defined  in  sect  3)  but  navigating 
within  them.  Sect.  41  belongs  to  the  same  class. 
Then  from  sect.  42  to  sect  50,  inclusively,  come  enact- 
ments as  to  the  establishment  of  ferries,  which,  but  for  a 
protecting  clause,  would  interfere  with  the  rights  of  the 
owners  of  private  ferries.  Then  follows  a  series  of 
regulations  immaterial  to  the  present  question.  Then 
from  sect  61  to  sect  69,  inclusively,  are  enactments  as 
to  fares  and  other  matters,  with  the  imposition  of  penal- 
ties, which  again  require  a  clause  for  the  protection  of 
the  rights  of  owners  of  private  ferries.  [Lord  Campbell 
C.  J.  I  really  cannot  conceive  that  the  English  language 
contains  words  which  would  more  fully  express  the 
exemption  contended  for  than  those  of  sect  99.]  Then, 
secondly,  the  right  which  the  appellant  professes  to  have 
exercised  here  is  not  the  ancient  right  of  ferry.  Had 
he  been  a  stranger,  the  act   done  by  him  would  not 
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have  been  an  infringement  upon  that  right  of  ferry.  1855. 
With  one  or  two  accidental  exceptions,  which  cannot  Matthews 
affect  the  case,  the  transit  has  been  from  one  known  p£Ache. 
landing  place  to  another.  It  is  essential  to  a  ferry 
that  the  owner  should  have  the  right  of  embarking  and 
disembarking  at  fixed  points  on  each  side;  Peter  v. 
Kendal  (a).  The  obligation  of  the  owner  is  commen- 
surate with  his  right :  he  must  maintain  proper  landing 
places,  or  he  will  be  liable  to  scire  facias  or  quo  war- 
ranto. The  right  of  ferry  is  in  respect  of  the  landing 
place,  not  of  the  water ;  Anonymous  (b)  case  in  Savile. 
[Lord  Campbell  C.  J.  Mr.  Pigott  will  admit  that  there 
must  be  some  limits.  Pigott.  The  limits  are  those 
described  in  the  grant ;  and  they  include  the  whole 
hie  of  Dogs.]  The  ferry  named  is  Potters  Perry:  the 
right  of  ferryage  is  described  as  being  from  the  landing 
place  on  the  Isle  of  Dogs  opposite  Greenwich ;  that  is, 
the  landing  place  which  the  case  shews  to  have  apper- 
tained to  the  ferry.  A  ferry  in  the  hands  of  a  private 
person  is  prescriptive,  and  implies  a  grant  by  the  Crown. 
The  grant  not  being  extant,  its  extent  can  be  inferred 
only  from  the  usage.  A  ferry  must  be  connected  with 
a  highway  or  lead  directly  to  a  vill  (c).  Here,  it  is  only 
since  1850  that  there  has  been  access  to  any  other  than 
the  ancient  landing  place.  One  way  of  trying  whether 
the  ancient  ferry  can  be  exercised  by  landing  at  CubitVz 
landing  place  is  to  inquire  whether,  if  one  were  to  ply 
from  that  landing  place  to  the  ancient  landing  place  in 
Kent,  that  would  be  a  disturbance  of  the  ferry.  It 
clearly  would  not,  unless  this  were  done  in  fraud  of  the 

(«)  6  B.frC.  703.  (6)  Samk,  11.  pi.  29. 

(c)  See  Huzzcy  r  FUld,  2  C.  Af.  j-  R.  432.  442. 
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1855.       ancient  ferry,  and  near  to  it ;   Tripp  v.  Frank  (a).    That 
Matthews"  case  was  discussed  in  Huzzey  v.  Field {b) ;  but  its  principle 
Pk^he.      was  there  adopted- 

Pigott,  contra.  It  appears  to  be  unnecessary,  after 
what  has  fallen  from  the  Bench,  to  argue  the  first  point 
But  the  two  points  are  substantially  the  same.  The 
question  is,  whether  the  owner  of  Potter's  Ferry  is  within 
sect.  99.  The  case  finds  that  what  he  did  was  in  exercise 
of  his  right  of  ferry.  The  grant  gives  the  right  to  carry 
passengers  "from  the  Isle  of  Dogs  aforesaid  to  Green- 
wich aforesaid."  The  principles  of  law  suggested  on  the 
other  side  are  correct:  but  the  test  suggested,  whether 
a  party  would  be  liable  for  disturbance  of  the  ferry  who 
ferried  from  Cubitus  landing  place  to  Greenwich,  is  in 
favour  of  the  appellant ;  for  it  appears  from  Blacketer  v. 
Gillett  (c)  that  the  defendant  there  was  held  liable  for 
carrying  across  the  river  so  near  to  this  ferry  that  the 
ferry  was  prejudiced ;  and  the  nearness  cannot  be  mea- 
sured nicely.  [Lord  Campbell  C.  J.  The  motion  there 
was  in  arrest  of  judgment ;  and  the  plaintiffs  had  a  verdict 
on  a  count  which  charged  a  disturbance  of  the  ancient 
ferry  in  fact]  The  distance  here,  between  the  old  and 
new  landing  places,  is  only  eight  hundred  yards.  It  would 
be  highly  inconvenient  that  the  limit  of  the  ferry  should 
be  determined  by  a  decision  on  the  validity  of  a  conviction. 

Scotland  was  not  called  on  to  reply. 

Lord  Campbell  C.  J.    I  am  of  opinion  that  this 
conviction  must  be  affirmed.     It  appears  to  me  that 

(a)  4  T.  R.  666.  (6)  2  C.  A&  £  it  432. 

(e)  9  Com.  B.  26. 


▼. 
Peache. 
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there  is  nothing  in  Mr.  Scotland's  first,  point.     Had       1955, 

Doust  been  exercising  the  rights  of  the  ancient  ferry    Matthews" 

within  the  limits  of  that  ferry,  I  should  have  been  clearly 

of  opinion  that  he  was  within  the  exception  in  sect.  99. 

(His  Lordship  then  read  the  section.)    If  the  English 

language  can  supply  more  express  terms,  I  confess  that 

I  do  not  know  what  those  terms  are.     It  may  be  that, 

as  Mr.  Scotland  contends,  this  construction  of  sect  99 

renders  unnecessary  some  enactments  which   follow: 

but  we  cannot  on  that  account  put  a  construction  on 

the  99th  section  which  shall  abridge  the  clear  meaning 

of  its  words*     If,  therefore,  the  appellant  had  here  been 

exercising  the  right  of  ferry,  I  should  have  decided  upon 

quashing  the  conviction.     But  it  is  clear  that  he  was  not 

navigating  this  boat  within  the  limits  of  the  ferry,  any 

more  than  if  he  had  been  navigating  it  from  Westminster 

to  Lambeth.     What  is  leased  is  "  all  that  ferry  or  ferry 

place  commonly  called  or  known  by  the  name  of  Potters 

Ferry"  "  and  also  the  right  of  ferryage  from  the  landing 

place  at  the  point  on  the  Isle  of  Dogs  opposite  Green" 

wichJ*    That  is  to  be  construed  by  the  facts  which  we 

find  in  the  case ;  and  it  is  there  stated  that  "  there  is 

an  ancient  ferry  (having  a  legal  origin),  called  Potter's 

Ferry?  and  that  "  there  is  an  ancient  landing  place  in 

the  Isle  of  Dogs  called  and  known  as  Potter's  Ferry 

Landing  Place:  and  the  said  right  of  ferry  has  been 

exercised  between  the  said  ancient  landing  place  and  a 

place  nearly  opposite  at  Greenwich.''     That,  though, 

"  upon  one  or  two  occasions,  people  were  taken  off  the 

mud  bank  in  the  boats  of  The  Ferry  Company  at  another 

point  of  the  Isle  of  Dogs,  and  conveyed  across  to  Green" 

wich"  "  there  are,  and  for  many  years  have  existed,  at 

the  said  Potter's  Ferry  Landing  Place  in  the  Isle  of  Dogs, 
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1855.        ferry  stairs,  and  a  causeway  leading  from  the  said  ferry 
Matthews    sta're  to  the  water,  at  which  the  boats  used  in  working 
PjJchb.      the  ^  ferry  commonly  have  been  and  are  kept."   That 
the  trustees  "  have  been  accustomed,  from  time  to  time, 
to  demise  the  said  right  of  ferry ;"  and  did  demise  that 
right  to  Doust,  whose  servant  the  appellant  was.     Now, 
looking  to  the  ferry,  as  described  in  the  agreement  and 
as  exercised  in  fact,  it  is  clear  that  Doust  was  entitled 
only  to  a  ferryage  from  Potter's  Ferry  Landing  Place  lo 
Greenwich,  and  not  from  the  whole  of  the  Isle  of  Dogs 
to  Greenwich.     He  might  as  well  have  taken  passengers 
down  to  Gravesend.     The  place  from  which  he  did  take 
them  was  from  Cubitus  landing  place,  half  a  mile  below 
Potter's  Ferry  Landing  Place:  that  was  in  law  not  dis- 
tinguishable from   taking   them  from   a  point   twenty 
miles  lower  down  the  river.     The  case  is  therefore  not 
within  the  exception  in  sect.  99;  and,  that  being  so,  it 
is  admitted  that  there  has  been  an  infraction  of  the 
statute.     It  is  perfectly  clear  to  me  that  the  conviction 
is  good. 

Coleridge  J.  I  also  am  of  opinion  that  this  con- 
viction should  be  affirmed.  It  is  said  to  be  invalid, 
because  of  the  exception  in  sect  99.  In  spite  of  Mr. 
Scotland's  ingenious  argument,  and  agreeing  with  him 
that  there  is  some  difficulty  in  construing  the  whole 
statute  consistently,  still  I  cannot  help  feeling  that, 
where  we  have  a  clear  exception,  we  are  not  to  fritter 
it  away  by  ingenious  aiguinents  drawn  from  other 
clauses.  The  enactments  of  the  statute  are  not  to 
prejudice  the  rights  or  privileges  of  owners  of  ferries: 
if  this  conviction  does  prejudice  the  rights  and  privileges 
of  the  owner  of  this  ferry,  it  is  wrong;  if  not,  it  is  right. 
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Mr.  Pigott  urges  that  a  decision  upon  the  validity  of  a  1855. 
conviction  is  not  a  convenient  mode  of  deciding  upon  Matthews 
the  limits  of  a  ferry.  But,  where  the  right  of  ferry  is  prJche. 
insisted  upon  as  bringing  the  case  within  a  statutable 
exemption,  I  do  not  see  how  we  can  avoid  deciding  the 
question  which  is  raised;  and  that  question  raises  the 
question  as  to  the  limits.  For  the  purpose  of  deciding 
the  conviction,  not  for  the  purpose  of  deciding  upon  the 
limits,  we  not  only  may  but  must  go  into  the  question 
of  the  limits.  The  appellant  contends  that  he  was  using 
the  ferry;  the  respondents  contend  that  he  was  not. 
On  the  stated  facts,  it  is  clear  to  me  that  he  was  not 
navigating  within  the  limits  of  the  ferry.  A  ferry  may 
be  granted  in  more  or  less  extensive  terms.  \i  Doust 
here  could  shew  a  legal  grant  of  the  right  of  exercising 
a  ferry  from  any  landing  place  in  the  hie  of  Dogs  to 
any  landing  place  in  Greenwich,  that,  whether  con- 
venient or  not,  would  be  the  extent  of  the  ferry.  That, 
however,  would  impose  upon  the  owner  of  the  franchise 
the  obligation  of  keeping  boats  enough  to  carry  passen- 
gers from  all  those  points,  and  of  maintaining  such  boats 
in  repair.  And,  though  the  words  in  the  deed  are  large, 
it  is  clear  to  me  that  it  was  intended  to  grant  the 
ferryage  only  from  one  definite  place  to  another  definite 
place.  It  is  now  found  more  convenient  to  use  another 
landing  place  half  a  mile  off:  but  the  owner  of  the  ferry 
has  no  right  to  apply  his  franchise  to  that  new  landing 
place. 

Wightman  J.  No  doubt,  the  appellant  is  within 
sect  38 :  the  question  is,  whether  he  is  within  sect.  99, 
which  protects  the  privileges  of  owners  of  ferries.  It 
seems  to  me  that  he  was  not  here  exercising  the  privilege. 
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Dowii  to  1850,  the  ancient  landing  place  seems  to  have 
been  used :  the  ferry  was  thus  in  the  nature  of  a  public 
way  having  a  given  terminus ;  the  ferry  being,  according 
to  the  statement  in  the  case,  exercised  between  two 
ancient  landing  placed,  with  one  or  two  accidental 
exceptions.  The  ferryage  from  the  new  landing  place 
is  therefore  not  within  the  privilege  of  the  owner  of  the 
ferry. 


(Erle  J.  was  absent.) 


Conviction  affirmed. 


tonmteioth.  Scott  against  The  Churchwardens  and  Overseers 
of  the  Poor  of  the  Parish  of  St.  Martin  tn 
the  Fields. 


The  Working       A    CASE,  in  substance  as  follows,  was  stated  for  the 

cationai  Union  opinion  of  the  Court,  by  order  of  Coleridge  J., 

as  appeared  by  pursuant  to  stat  12  &  13  Vict  C.  45.  5.  11. 
a  statement 
annexed  to  a 

report  published  by  the  Union,  with  the  object  of  supporting  the  efforts  variously  put  forth 
for  the  elevation  of  the  adult  operative  population,  as  regarded  their  physical,  intellectual, 
moral  and  religious  condition :  and,  by  the  fundamental  laws  of  the  Union,  such  elevation 
of  the  working  classes  was  stated  to  be  the  object  The  means  appeared  to  be :  encouraging 
the  delivery  of  popular  literary  and  scientific  lectures,  the  preparation  of  diagrams  and  other 
aids  to  lectures,  the  formation  of  popular  lending  libraries  and  mutual  instruction  classes : 
the  publications  recognised  were  to  be  free  from  party  politics,  unsectarian,  but  affirming 
the  inspiration  of  Scripture,  and  the  doctrine  of  reconcilement  to  God  through  Christ.  The 
report  referred  to  affiliated  societies,  and  to  the  reports  of  correspondents ;  from  which  it 
appeared  that  at  meetings,  held  under  the  sanction  of  a  correspondent,  discussions  took  place 
on  questions  relating  to  constitutional,  social  and  international  politics,  and  on  abstinence 
from  alcohol ;  and  the  report  of  the  Union  gave  reasons  justifying  such  discussions.  Among 
the  subjects  of  lectures  were  some  directly  religious,  and  involving  the  differences  between 
Protestants  and  Roman  Catholics,  and  the  differences  between  Christians  and  Mahometans. 
Other  lectures  were  upon  subjects  entirely  literary,  or  scientific,  or  relating  to  the  fine  arts. 
Held :  that  this  was  not,  witbb  the  meaning  of  stat.  6  &  7  Vict.  c.  36.  *.  J.,  a  "  society 
instituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively  ;'*  and  that  therefore 
there  was  no  exemption  from  rate  in  respect  of  houses  occupied  by  the  Society  for  carrying 
its  purposes  into  effect :  inasmuch  as  the  promotion  of  science,  literature  and  the  fine  arts 
was  not  the  direct  object  of  the  institution,  nut  only  a  means,  among  others,  for  effecting  the 
general  elevation  of  the  physical,  intellectual,  moral  and  religious  condition  of  the  working 
classes. 
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By  a  rate  for  the  relief  of  the  poor  of  the  parish  of       1855. 
St  Martin  in  the  Fields  within  the  liberty  of  West"        Scott 

minster,  in  Middlesex,  made  21st  July,  1854,  Benjamin  q^JJ^  of 

Scott  was  assessed,  as  tenant  or  occupier  of  No.  25,  St-  Martin 

IN  THE  FIrLDS* 

King  William  Street,  Strand,  in  the  said  parish,  at  the 
sum  of  102/.  as  rateable  value. 

The  property  for  which  he  is  so  assessed  is  occupied 
by  a  society  called  The  Working  Metis  Educational 
Union,  the  fundamental  laws  and  objects  of  which  are 
set  forth  in  the  second  annual  report,  a  printed  copy  of 
which  is  to  be  taken  as  part  of  this  case. 

Prefixed  to  the  Report  was  the  following  statement. 

"  Brief  statement  of  objects. 

"  The  Working  Men's  Educational  Union  was  founded 
in  the  year  1852,  having  for  its  object  the  support  of 
the  efforts  variously  put  forth  for  the  elevation  of  the 
adult  operative  population,  as  it  regarded  their  physical, 
intellectual,  moral,  and  religious  condition. 

"  This  important  object  was  sought  to  be  obtained  by 
aiding  all  persons  desirous  of  imparting  interesting  and 
popular  literary  and  scientific  teaching,  imbued  with  a 
sound  Christian  spirit,  either  by  the  delivery  of  lectures, 
the  formation  of  libraries,  or  the  promotion  of  mutual 
instruction,  or  other  classes  for  adults. 

*  "  The  plan  of  operations  contemplates  that  the  union 
should  promote,  encourage,  and  assist  the  above  objects, 
rather  than  undertake  them;  interfering  as  little  as 
possible  with  local  agency,  but  aiding  it,  chiefly  by  the 
following  means,  or  some  of  them: — 

"  1.  The  preparation  and  publication,  in  a  cheap  and 
popular  form,  of  the  diagrams,  drawings,  maps,  &c, 
necessary  to  assist  the  understanding  of  the  uninformed; 
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1855.        to  engage  and  fix  their  attention,  and  to  render  attractive 
Scott        an(*  ^teresting,  lectures  of  an  improving  character. 
Overseers  of        "  ^  ^e  PrePara^on  or  recommendation  of  lectures, 

St.  Martin    Qr  such  other  helps,  references  to  authorities,  &c,  as 
in  the  Fields.  * 

shall  be  found  most  useful  in  promoting  the  delivery 

of  lectures. 

"3.  The  publication,  selection,  or  recommendation  of 
works  of  a  popular,  cheap,  and  suitable  character,  upon 
general  literature,  science,  history,  and  biography, 
written  in  a  Christian  spirit,  for  the  use  of  libraries,  to 
include,  especially,  works  on  the  subjects  treated  of  in 
the  lectures. 

"4.  The  promotion  of  adult  classes,  particularly  upon 
the  subjects  respecting  which  interest  have  been  excited 
by  the  lectures  and  libraries. 

"  Agency  chiefly  relied  upon.—  The  Union  proposes 
chiefly  to  rely,  for  a  ready  and  inexpensive  lecturing 
agency,  upon  the  voluntary  and  gratuitous  services  of 
the  clergy  and  ministers  of  religion,  professional  men, 
schoolmasters,  and  other  qualified  persons;  and  contem- 
plates the  use  of  existing  and  other  rooms,  which  may 
generally  be  obtained  for  such  purposes,  when  not 
otherwise  occupied,  free  of  cost 

"  The  operations  of  the  Union  are  conducted  by  a 
committee  in  London,  appointed  annually  from  amongst 
the  members;  which  committee  is  required  to  act  upon 
a  Christian  and  unsectarian  doctrinal  basis,  prescribed 
by  the  fundamental  laws  of  the  Union.  Communication 
is  kept  up  with  the  provinces,  and  co-operation  secured, 
by  means  of  local  branches  and  by  corresponding 
members,  who  report,  from  time  to  time,  local  opera- 
tions, and  direct  attention  to  local  wants. 
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"  For  particulars  in  fuller  detail  the  reader  is  referred        1855. 

to  the  fundamental  laws  hereto  appended,  and  to  the        ScoTT 

statements  in  the  first  and  second  annual  reports  of  the    OYer^en  0f 

committee.  8t-  M*»™ 

in  the  Fields. 

"  Fundamental  laws  of  the  Union. 

"  L  That  this  Society  be  designated  the  '  Working 
Men's  Educational  Union,'  having  for  its  object  the 
elevation  of  the  working-classes,  as  it  regards  their 
physical,  intellectual,  moral,  and  religious  condition,  by 
the  following  means : — 

"1st  Encouraging  the  delivery  of  popular,  literary, 
and  scientific  lectures,  imbued  with  a  sound 
Christian  spirit,  by  preparing  suitable  diagrams 
and  other  aids  to  lecturers. 

"2nd.  By  promoting  the  formation  of  popular  lending 
libraries  and  mental  instruction  classes. 

"II.  That  the  office-bearers  and  committee  of 
management  be  selected  from  such  persons  only  as  agree 
to  the  following  fundamental  basis;  and  that  the 
publications  recognised,  selected,  or  issued  by  the 
Society  be  free  from  the  party  politics  of  the  day, 
scriptural  and  unsectarian  in  their  character,  and  shall 
neither  ignore  nor  impugn  the  doctrinal  basis. 

"  The  doctrinal  basis  affirms  the  Divine  inspiration  of 
the  Scriptures  of  the  Old  and  New  Testaments,  and 
their  sufficiency  as  a  perfect  rule  of  faith  and  practice ; 
the  divinity  of  the  Lord  Jesus  Christ,  with  the  atone- 
ment made  by  Him  for  sinners,  to  wit,  that '  God  was 
in  Christ  reconciling  the  world  unto  Himself,  not 
imputing  their  trespasses  unto  them."' 

"IV.  That  each  co-operating  society,  auxiliary,  or 
member  of  the  Society,  shall  be  entitled  to  purchase  at 
the  lowest,  or  Society's  price,  the  diagrams,  publications, 

vol.  v.  2  o  b.  &  n. 
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1855.       or  other  lecture  aids,  under  such  regulations  as  may  be 
ScoTT       agreed  upon  by  the  committee. 
Overseers  of        "  Under  this  law  a  bye-law  has  been  framed,  which 
St.  Martin    permits  the  purchase  of  one  set  of  diagrams  annually,  at 
the  Society's  price,  to  donors  of  3/.   3*.,   and   annual 
subscribers  of  10*.  6<?.,   and  accords   the   privilege  of 
purchasing,    at   the    Society's   price,    any    number   of 
diagrams,  &c,  to  donors  of  51  5s.,  and  annual  sub- 
scribers of  1/.  1*.,  and  upwards." 

The  body  of  the  report,  after  some  general  remarks, 
contained  statements  under  the  heads :  "  Publication  of 
diagrams ;"  "  Sale  of  diagrams  ;w  "  Fresh  subjects  for 
illustration ;"  "  Books  published  or  recommended ;" 
"  Office  bearers  and  corresponding  members ;"  "  Affiliated 
societies,  &c. ;"  "Public  meetings;"  and  then  as  follows. 

"  Results. 

"The  Committee  having  given  an  outline  of  their 
operations  during  the  past  year,  proceed  now  to  state 
very  briefly  the  results  of  the  movement,  so  far  as  they 
are  enabled  to  do  so  from  accounts  which  have  reached 
them,  or  from  facts  which  have  come  to  their  knowledge. 

"  Promotion  of  lecturing. 

"  Judging  from  the  sale  of  diagrams  effected  up  to 
the  close  of  the  year  1853,  numbering  18,797—  to  say 
nothing  of  those  sold  during  the  present  year — the  use 
made  of  these  aids  must  have  been  very  great,  and  lectur- 
ing must  have  been  extensively  promoted  thereby.  The 
committee  possess  no  means  of  tracing  the  effects  of 
their  aids  excepting  from  the  reports  which  they 
receive  from  a  limited  number  of  correspondents  and 
friends;    and,  as    was    remarked  in   the    last   report, 
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diagrams  having  been  unexpectedly  ordered  for  every        1855. 

quarter  of  the  globe,  the  results  of  the  labours  of  the        ^^ 

Union  can  never  be  gathered  into  a  tabulated  report         o?e«wrs  of 

"  The  committee  are  enabled,  however,  to  state  the    St-  Martin 

in  the  Fields. 

following  results  under  this  head,  from  the  reports  of 
correspondents  who  have  made  use  of  the  diagrams : — 

"  The  number  of  lectures  reported  for  the 
year  ended  the  3d  March,  1854,  is 1,668 

"The  number  of  persons  reported  as  attend- 
ing those  lectures  is 237,490 

"Being  equal  to  an  average  attendance  at  each 
lecture  of  141  persons. 

"  In  giving  these  results  it  should  be  stated  that  they 
represent  only  a  small  proportion  of  the  lectures  actually 
given,  and  are  gathered  from  returns  which  had  arrived 
when  the  report  was  prepared.  At  least  one  half  of  our 
correspondents  had  not,  at  that  date,  made  returns.  If, 
then,  the  results  were  doubled,  giving  3,336  lectures 
and  nearly  half-a-million  of  auditors,  the  numbers  would 
doubtless  be  within  the  truth. 

"A  list  of  subjects  reported  as  lectured  on,  is 
appended  to  the  report.  It  has  been  thought  that  it 
might  be  useful  to  many  by  way  of  suggestion.— (Vide 
Appendix  A.) 

"  Extracts  from  Correspondents'  Reports." 

Of  these  last,  the  follpwing  was  discussed  in  argument. 

"  An  indefatigable  correspondent,  a  rector  in  one  of  the 
largest  manufacturing  towns  in  England,  thus  writes: — 

"'The  Association  is  welcomed  with  lively  interest 
and  gratitude,  by  the  men,  and  is  at  present,  by  Gods 
blessing,  a  source  of  very  much  encouragement.' 

"This  correspondent  has  introduced  political  dis- 
cussion, at  the  evening  meeting  of  the  men,  in  addition 

2  o  2 
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1855.        to  other  attractions;  the  same  remark  applies  to  another 

ScOTT        large  manufacturing  town.     This  course  is  justified  upon 

Overseers  of    ^e  ground  that  political  subjects  will  be  discussed  else- 

Sr.  Martin    where,  generally  in  the  pot-house,  and  that  it  must  be 

in  the  Fields.  b  j  r  ' 

desirable  that  such  discussion  should  take  place  where 
moderation  can  be  enjoined,  angry  partizanship  abated, 
and  information  afforded  likely  to  direct  to  right  con- 
clusions, while,  at  the  same  time,  freedom  of  debate  is 
secured,  and  opinion  allowed  unfettered  expression. 
The  following  have  formed  the  subjects  of  debate  in  the 
two  towns  alluded  to  : — 

'  Ought  we  to  ask  for  the  ballot? 

'  The  means  of  self-improvement  within  the  reach  of 
the  working  man  at  B . 

*  The  voluntary  principle  or  an  establishment — which  ? 

'Is  manual  labour  compatible  with  mental  cultiva- 
tion? 

'Does  the  philosophy  of  punishment  involve  the 
reformation  of  offenders  or  the  vindication  of  social  law, 
or  both  ? 

'Is  international  peace  promoted  or  involved  by 
insisting  upon  the  maintenance  of  the  balance  of  power? 

cIs  total  abstinence  from  alcohol  compatible  with 
health  and  vigour,  mental  and  physical  ? 

'Are  colonies  the  strength  or  the  burthen  of  the 
parent  State?"1 

The  Appendix  A.  (referred  to,  ante,  p.  563)  contained 
"  Subjects  of  Lectures  delivered." 

The  first  head  was  "  Religious  and  Biblical,  &c" 
This  included,  among  other  subjects,  the  following: 
"  Bible,  its  origin  and  mission  ;"  "  Heathen  world, 
Spread  of  the  Gospel  in  the ;"  "  Christ  and  Mohammed;" 
"  Greek  Church ;"  "  Are  we  indebted  to  Rome  for  the 
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Gospel?"   "  St.  Peter's  chair,  or  the  popes  of  Rome"        1355. 
There  were  also  the  following  heads :  "  Astronomical ;"        ^^ 

"Geological;"  "  Geographical ;"   "Nautical;"   "Topo-  ^^^ 

graphical ;"    "  Historical  ;"    "Biographical;"   "Social;"  St.  Martin 

IN  THE  JP  lbl.Uo» 

"Archaeological;"  "Physiological;"  "Literary;"  "Phi- 
losophy— Natural  and  Scientific;"  "Mental  Constitution, 
Culture,  &c. ;"  "  Useful  Arts ;"  "  Mechanical ;"  "  Fine 
Arts;"  "Musical;"  "Natural  History;"  "  Miscella- 
neous." 

The  case  proceeded  as  follows. 

The  house  and  premises  rated  are  used  for  the  pur- 
poses and  objects  of  the  Society,  and  for  no  other  use  or 
purpose  whatever.  The  appellant  does  not  occupy  any 
portion  of  the  premises  as  a  residence,  but  is  in  attend- 
ance daily  {Sundays  excepted)  for  the  sole  purpose  of 
transacting  the  duties  of  secretary  of  the  said  institution. 
Two  servants  of  the  Society  sleep  on  the  premises  for 
the  purpose  of  performing  their  duty  in  cleaning  and 
taking  care  of  the  several  rooms.     They  pay  no  rent. 

The  barrister  appointed  to  certify  the  rules  of  Friendly 
societies  has  certified  that  the  Society  The  Working 
Metis  Educational  Union  is  entitled  to  the  benefit  of 
stat  6  &  7  Vict.  c.  36. 

Benjamin  Scott  has  given  notice  of  appeal  against  the 
rate.  And  the  question  intended  to  be  submitted  to 
this  Court  is,  whether  the  appellant  or  the  said  Society, 
or  any  member  or  officer  thereof,  is  liable  to  be  assessed 
in  and  by  the  above  rate  in  respect  of  the  said  house 
and  premises. 

If  this  Court  shall  be  of  opinion  that  the  appellant, 
or  the  Society,  or  any  member  or  officer  thereof,  is  liable 
to  be  rated  in  respect  of  the  said  house  and  premises, 
the  rate  is  to  be  confirmed.     But,  if  the  Court  shall  be 
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1855.  of  the  contrary  opinion,  then  the  rate  is  to  be  amended 

S^H  by  striking  out  the  assessment  of  the  appellant     And 

Overseers  of  lt  lB  agree^  that  a  judgment  in  conformity  with  the 

St.  Martin  decision  of  this  Court,  and  for  such  costs  as  this  Court 

IN  THIS  F  J  ELDS. 

shall  adjudge,  shall  be  entered  &c. 

The  case  was  now  argued,  by  Pashley  for  the  respon- 
dents, and  Grove  for  the  appellants.  The  course  of  the 
argument  sufficiently  appears  from  the  judgment 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  on  a  later  day  in  this  Term 
(November  22d),  delivered  the  judgment  of  the  Court. 

The  question  to  be  decided  in  this  case  is,  Whether 
The  Working  Men's  Educational  Union,  as  described  in 
the  second  annual  report  of  that  Society,  is  a  "society 
instituted  for  purposes  of  science,  literature,  or  the  fine 
arts  exclusively,"  within  the  meaning  of  stat  6  &  7  Vict, 
c.  36.,  so  that  a  house  in  the  parish  of  St.  Martin  in  the 
Fields,  occupied  by  the  Society  for  the  transaction  of  its 
business,  is  exempted  from  rateability  for  the  relief  of 
the  poor. 

This  is  a  most  laudable  Society,  the  members  dis- 
interestedly devoting  themselves  to  the  improvement  of 
their  fellow  creatures.  And,  if  the  principle  were  to  be 
acted  upon  by  the  Legislature,  that  laudable  societies 
should  be  encouraged  by  increasing  the  burdens  of  the 
rate  payers  of  the  parish  in  which  their  house  of  business 
happens  to  be  situate,  although  the  objects  of  the  societies 
be  not  of  a  parochial  nature,  this  Society  will  have  a 
right  to  the  exemption  now  claimed.  But  hitherto  the 
exemption  is  confined  to  societies  "  instituted  for  pur- 
poses of  science,  literature,  or  the  fine  arts  exclusively." 
And,  looking  to  this  Society  as  described  in  its  second 
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annual  report,  we  do  not  think  that  it  comes  within  the  1855. 

statutable  definition.  ^^ 

It  uses  science,  literature  and  the  fine  arts  as  part  of  q^^  of 

the  means  for  gaining  its  objects ;  but  its  direct  objects  8t-  Martw 

IN  THE  I?  1ELD8* 

are  not  the  cultivation  or  promotion  of  science,  literature 
or  the  fine  arts ;  and  some  of  the  purposes  for  which  it 
was  instituted  cannot  be  connected  with  science,  litera- 
ture or  the  fine  arts.  The  report  states  that  "  The 
Working  Merit  Educational  Union  was  founded  in  the 
year  1852,  having  for  its  object  the  support  of  the  efforts 
variously  put  forth  for  the  elevation  of  the  adult  operative 
population,  as  it  regarded  their  physical,  intellectual, 
moral,  and  religious  condition."  The  words  of  the  first 
"fundamental"  law  are:  "that  this  Society  be  desig- 
nated the  Working  Merit  Educational  Union,  having 
for  its  object  .the  elevation  of  the  working  classes,  as  it 
regards  their  physical,  intellectual,  moral,  and  religious 
condition."  The  means  are:  by  encouraging  popular 
literary  and  scientific  lectures;  by  preparing  suitable 
diagrams,  and  other  aids  to  lecturers ;  and  by  promoting 
the  formation  of  popular  lending  libraries  and  mutual 
instruction  classes.  There  is  a  provision  that  the  publi- 
cations issued  or  recognised  by  the  Society  shall  be  free 
from  the  party  politics  of  the  day,  and  shall  be  scriptural 
and  unsectarian  in  their  character:  but  there  is  no  other 
qualification  upon  the  expressed  objects  and  purposes  of 
the  Society. 

Now  it  is  clear  that  any  lectures  would  come  within 
the  scope  of  this  institution  which  may  fairly  be  consi- 
dered as  leading  to  the  elevation  of  the  working  classes 
as  regards  their  physical  condition,  such  as  lectures 
teaching  them  how  their  lodging,  clothing  and  food 
may  be  improved,  whereby  their  physical  condition  may 
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1855.  be  elevated.  It  follows  that  the  funds  of  the  Society 
Scott  may  be  properly  applied  to  the  preparation  of  diagrams 
Overseers  of  explaining  how  cottages  may  be  better  built,  ventilated 
inth^Fieldb.  an<*  clean8ed  5  b°w  the  garments  of  the  labourer  may 
be  better  made  and  mended ;  and  how  his  food  may  be 
more  economically  cooked,  or  rendered  more  nutritious. 
Reviewing  the  very  multifarious  subjects  discussed  by 
the  lectures,  as  stated  in  the  report,  the  physical  condi- 
tion of  the  working  classes  does  not  appear  to  have  been 
so  much  attended  to  as  might  have  been  expected, 
although  we  have  one  lecture  on  total  abstinence  from 
alcohol.  But,  to  promote  their  intellectual  improvement, 
we  find  many  discussions,  all  probably  salutary  and 
elevating,  but  several  of  them  seeming  to  have  no  con- 
nection with  science,  literature  or  the  fine  arts :  e.  g. : 
"Ought  we  to  ask  for  the  ballot?"  "The  voluntary 
principle  or  an  establishment — which?"  Although 
diagrams  of  a  balloting  box,  of  a  cathedral,  and  a  dis- 
senting meeting  house,  should  be  used  by  way  of  illus- 
tration, surely  it  was  not  meant  by  the  Legislature  to 
exempt  from  rateability  to  the  maintenance  of  the  poor 
the  houses  in  which  instruction  upon  such  subjects  is 
communicated  by  a  lecturer,  or  in  which  they  are 
discussed  after  the  manner  of  a  debating  club. 

We  should  have  placed  no  reliance  upon  such  a  dis- 
cussion in  a  provincial  affiliated  society,  unrecognised 
by  the  parent  Society  in  London :  but  the  second  report 
of  the  parent  Society  recognises  and  approves  of  the 
discussion  of  such  subjects  by  the  affiliated  societies, 
which  are  to  be  encouraged  by  "suitable  diagrams  and 
other  aids  to  lecturers."  "  This  course,"  says  the  report, 
"  is  justified  upon  the  ground  that  political  subjects  will 
be  discussed  elsewhere,  generally  in  the  pot-house,  and 
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that  it  must  be  desirable  that  such  discussion  should        1855. 
take  place  where  moderation  can  be  enjoined,  angry        Scott 
partisanship  abated,  and  information  afforded  likely  to    Overseen  of 
direct  to  right  conclusions,  while,  at  the  same  time,  J^'^pinM. 
freedom  of  debate  is  secured,  and  opinion  allowed  un- 
fettered expression." 

In  considering  these  cases,  the  Courts  have  said  that, 
to  ascertain  the  purposes  for  which  the  society  was 
instituted,  they  would  not  only  look  to  its  written  laws, 
but  to  the  purposes  to  which  the  funds  of  the  society 
have  been  practically  applied. 

We  do  not  yield  to  the  objection,  made  at  the  bar, 
that  Mr.  Scott  had  a  beneficial  occupation  of  the  house, 
as  the  case  finds  that  it  was  used  for  the  purposes  and 
objects  of  the  Society,  and  for  no  othpr  purpose  what- 
ever; nor  to  the  objection,  that  the  subscribers  have  a 
benefit  from  being  allowed  to  buy  diagrams  at  a  reduced 
price,  as  profit  was  not  the  legitimate  object  of  their 
subscription,  and  they  could  not  buy  diagrams  to  sell 
again  without  being  guilty  of  an  abuse;  nor  to  the 
objection,  much  relied  upon  by  Mr.  Pashley,  that  some 
religious  and  biblical  subjects  are  lectured  upon,  such 
as  "Bible,  its  origin  and  mission,"  "Heathen  World, 
spread  of  the  Gospel  in,"  "  Christ  and  Mohammed? 
"  Greek  Church,"  "  St  Peter's  chair,  or  the  popes  of 
Borne ;"  for  there  is  sacred  literature  as  well  as  profane  ; 
and  all  these  subjects  may  be  treated  as  a  part  of  sacred 
literature  without  engaging  in  controversial  theology. 
But,  as,  both  by  the  laws  and  usages  of  the  Society, 
some  of  the  purposes  for  which  it  was  instituted  appear 
clearly  to  us  to  be  different  from  those  of  science, 
literature  or  the  fine  arts,  we  must  on  this  ground  decide 
in  favour  of  the  respondents.     Had  the  founders  of  the 
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1855.  Society  had  in  view  the  purposes  mentioned  in  the 
Scot,  statute,  and  no  other  direct  purpose,  we  should  not 
Overseen  of  ^ave  bought  that  they  were  disentitled  because,  these 
intheFielm.  PurP08e8  being  served,  they  had  in  view,  consequently, 
the  object  of  elevating  the  condition  of  the  working 
classes.  But  here  the  direct  and  immediate  object  of 
the  Society  was  "  the  elevation  of  the  working  classes." 
And  in  Regina  v.  Jones  (a)  Lord  JDenman,  and  Patteson, 
Williams  and  Wightman  Js.,  all  express  a  strong  opinion 
that  a  society  instituted  for  the  diffusiou  of  religious 
principles  and  sentiments,  though  by  literary  means,  is 
not  within  the  exemption.  So  in  Regina  v.  Pocock  (b) 
it  was  expressly  held  that  a  society,  instituted  for  the 
purposes  of  education,  was  not  entitled  to  the  exemp- 
tion, although  th£  object  was  to  be  gained  by  scientific 
and  literary  means.  Williams  J.  there  said:  "We  find 
that  Algebra,  Trigonometry,  Elocution  and  Poetry  are 
to  be  taught:  these  certainly  come  within  the  terms 
science  and  literature ;  but  that  does  not  shew  that  the 
Society  was  instituted  exclusively  for  those  purposes.'' 
In  the  present  case  there  is  a  part  of  the  objects  and  a 
part  of  the  means  to  be  employed  wholly  unconnected 
with  science,  literature  or  the  fine  arts. 

In  the  case  of  the  Linnean  Society  (c),  supposed,  at 
the  bar,  to  be  in  favour  of  the  appellant,  the  Society 
was  admitted  to  be  instituted  exclusively  for  scientific 
purposes;  and  the  main  objection  urged  to  the  exemp- 
tion was  that  the  subscriptions  were  not  voluntary. 
According  to  Regina  v.  Cochburn  (d\  and  various  other 
authorities,  this  Society,  however  meritorious  its  objects, 

(a)  8  Q.  B.  719.  (6)  8  Q.  B.  729. 

(O  Churchwarden  of  St.  Anne  ▼.  Linnean  Society,  3  B.  fr  B.  793. 
(<*)  16  Q.  B.  480. 
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is  not  entitled  to  the  claim  which  it  has  set  up :  and  we        1855. 

can  feel  no  regret  in  being  obliged  to  arrive  at  this        scon 

conclusion;    for,  if  the  exemption  were  allowed,  the    Qyer^eriof 

rate  payers  in  a  particular  locality  would  be  taxed  for    ^  Martin 
r  J  r  J  in  the  Fields. 

the  support  of  an  institution  from  which  they  derive  no 
local  benefit  Where  a  fund  such  as  the  poor's  rate  is 
to  be  raised  by  taxing  the  inhabitants  of  a  defined 
district,  Parliament,  with  its  omnipotence,  cannot 
relieve  some  of  those  inhabitants  from  payment  without 
increasing  the  burthen  of  the  others. 

Judgment  for  respondents. 


IN  THE  EXCHEQUER  CHAMBER.         HtiaA. 
(In  Error  from  the  Queen's  Bench.) 
William    Henby    Gregory     against    Thomas 

COTTBRELL,     RlCHARD     SWIFT    and     ABRAHAM 

Slowman. 


THIS  was  a  proceeding  on  a  suggestion  of  error  by  The  bailiff,  to 
whom  tho 

the  defendants,  Cotterell  and  Sxmft,  who  had  severed  sheriff  had 
in  pleading  from  the  other  defendant,  Slowman.    The  Kn^to  execute 

a  fi.  fa.,  sent 
a  bailiff's 
assistant  to  execute  it  in  the  bailiff's  absence,  which  was  done. 
Held,  in  the  Exchequer  Chamber  on  a  bill  of  exceptions,  that  a  ruling  of  the  Judge  at 
the  trial  that  the  sheriff  was  answerable  for  this  act,  as  being  done  by  colour  of  the  warrant, 
was  correct. 

The  judgment  debtor  paid  the  amount  at  the  office  of  the  bailiff,  who  held  the  warrant, 
in  the  absence  of  the  bailiff,  to  an  assistant  of  the  bailiff,  authorised  by  the  bailiff  to  receive 
the  money.  This  assistant  did  not  pay  it  oyer  to  the  bailiff;  and  the  sheriff  net er  in  fact 
received  the  money. 

Held,  in  the  Exchequer  Chamber,  on  a  bill  of  exceptions,  that  a  ruling  of  the  Jucfoe  at 
the  trial  that  a  payment  under  such  circumstances  was  good  as  against  the  sheriff  and 
satisfied  the  writ,  was  correct 


V. 

COTTERELL. 
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1855.       pleadings  bad  been  completed  before  the  passing  of  The 
Gregory      Common  Law  Procedure  Act,  1852.     The  declaration 
was  in  trespass  for,  on  divers  days  and  times,  breaking 
and  entering  plaintiff's  house  and  seizing  his  goods,  laid 
with  a  continuando. 

Pleas  by  Cotterell  and  Swift.  1.  Mot  guilty. 
Conclusion  to  the  country.  Issue  thereon.  2.  A  writ 
of  fi.  fa.  out  of  the  Queen's  Bench  at  the  suit  of  one 
Baker,  against  the  now  plaintiff,  directed  to  the 
defendants,  Cotterell  and  Swift,  as  sheriff  of  Middlesex, 
and  a  justification  under  it  Verification.  New  assign- 
ment to  this  plea:  that,  after  defendants,  Cotterell  and 
Swift,  as  sheriff,  entered  and  seized  as  in  the  plea 
mentioned,  plaintiff  paid  these  defendants  as  sheriff,  and 
they,  as  sheriff,  accepted  the  amount  in  the  writ  of 
fi.  fa.,  whereby  the  writ  was  satisfied.  Averment:  "  that 
plaintiff  brought  and  commenced  his  action  and  declared 
therein  as  aforesaid,  not  for  the  trespasses  in  the  said 
second  plea  of  the  defendants,  Cotterell  and  Swift, 
mentioned  and  therein  attempted  to  be  justified,  but  for 
that  the  defendants,  after  the  said  last  mentioned  sum  of 
money  was  so  paid,  accepted  and  received  as  aforesaid, 
and  after  the  said  writ  was  so  discharged  as  aforesaid," 
broke  and  entered  plaintiff's  house  and  seized  his  goods. 

Pleas  to  New  assignment  by  Cotterell  and  Swift. 
1.  Not  guilty.  Conclusion  to  the  country.  Issue 
thereon.  2.  A  traverse  of  the  averment  that  plaintiff  paid 
to  these  defendants  as  sheriff,  and  defendants  accepted, 
the  money.  Conclusion  to  the  country.  Issue  thereon. 
The  pleadings  by  Slowman  will  be  found  stated  iu  the 
report  of  Gregory  v.  Slowman  (a). 

(a)  1  E.  $  B.  360. 


T. 
COTTEBELL. 
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The  record  then  contained  an  entry  of  the  trial  before  1855. 
Lord  Campbell  C.  J.  at  the  Middlesex  sittings  after  Gregory 
Trinity  Term,  1852,  a  verdict  for  the  plaintiff  on  all  the 
issues,  and  an  entry  of  the  assessment  of  damages  in  the 
following  terms.  "And  the  jurors  aforesaid  assess 
damages  of  the  plaintiff  on  occasion  of  the  premises"  at 
400/.  Then  followed  entries  of  a  nolle  prosequi  against 
Slowman;  final  judgment  against  CottereU  and  Swift; 
and  a  suggestion  of  error  by  them.  The  record  also  set 
out  a  bill  of  exceptions  tendered  at  the  trial  by  the 
counsel  for  CottereU  and  Swift. 

The  bill  of  exceptions,  owing  to  some  difficulty 
between  counsel  in  agreeing  as  to  the  precise  statements 
to  be  inserted  in  it,  had  been  framed  by  copying  out  a 
transcript  of  the  short  hand  writer's  notes  of  the  trial,  to 
which  Lord  Campbell  C.  J.,  having  satisfied  himself  that 
it  contained  a  true  statement  of  what  passed,  had  affixed 
his  seal.  The  peculiar  form  of  the  bill  thus  framed 
renders  it  necessary  to  give  the  effect  of  the  statement 
of  the  evidence,  without  giving  any  part  of  it  as  set  out 
in  the  bill  of  exceptions.  It  appeared  by  the  evidence 
that,  whilst  CottereU  and  Swift  were  sheriff  of  Middlesex, 
a  fi.  fa.  at  the  suit  of  Baker  against  Gregory,  dated  30th 
January,  1852,  and  indorsed  to  levy  251 L  lis.,  was 
lodged  with  the  sub-sheriff,  who  on  the  same  day  gave 
a  warrant  to  Emanuel  Jones,  a  bound  bailiff  of  the 
sheriff.  Jones,  being  sick  in  bed,  gave  this  warrant  to 
Edward  Lewis,  who  acted  as  his  head  clerk  and  assistant. 
Lewis  entered  plaintiff's  house  on  14th  February,  1852, 
took  possession  of  his  goods,  and  left  a  man,  named 
Edward  Bourne  Bently,  in  possession,  in  a  manner  which 
would  have  been  perfectly  regular  if  Lewis  had  himself 
been  the  officer,  or  the  officer  had  been  present.  Evidence 
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1855.  was  given  that  every  sheriff's  officer  in  Middlesex  has  a 
Gregory  we^  known  office,  and  that  the  office  of  Jones  was  in  10, 
CoTTERBLL.  *****  ^tm  ^aua9e*  Plaintiff's  solicitor  went,  on  17th 
February,  to  Jones*  office,  at  10,  Red  Lion  Passage,  and  in 
that  office  saw  Lewis,  who  produced  and  examined  the 
bailifFs  books,  and  calculated  the  amount  of  the  poundage 
and  fees.  The  solicitor  paid  the  amount  to  Lewis,  and 
received  from  him  an  authority,  directed  to  the  man  in 
possession,  to  go  out,  which  was  obeyed.  On  the  same 
day  the  solicitor  of  Baker,  the  judgment  creditor,  received 
a  notice  in  these  terms:  "  Sir.  Baker  v.  Gregory.  A 
levy  has  been  made  herein.  Further  orders  will  oblige. 
E.  Jones.  P.S.  The  money  is  ready  to  be  paid  at  10, 
Bed  Lion  Passage?  This  had  been  signed  in  Jones'* 
name  by  Lewis.  Baker's  solicitor  went  to  the  office ;  he 
found,  when  he  arrived,  that  Jones  was  just  dead,  and  the 
money  was  not  forthcoming.  The  sheriff,  being  ruled 
by  Baker  to  return  the  writ,  issued  another  warrant  to 
the  defendant  Slowman,  who,  under  it,  on  23d  February, 
entered  the  plaintiff's  house  and  took  possession  of  his 
goods.  Evidence  was  given  by  Baker's  solicitor,  by 
Gregory's  solicitor,  by  their  managing  clerks,  and  by 
Edward  Lewis,  who  were  witnesses  called  by  the  plaintiff, 
that  in  Middlesex  the  practice  always  is  to  pay  the 
amount  of  a  levy  at  the  office  of  the  bailiff,  who  has  the 
warrant,  and  that  such  payments  in  practice  are  made 
indifferently,  either  to  the  bailiff  himself  or  his  assistants 
authorized  by  him  to  act  as  his  clerks  there,  in  the  mode 
in  which  Gregory's  solicitor  made  the  payment  here. 
Lewis  deposed  positively  that  he  had,  not  only  general 
authority  from  Jones  to  act  as  his  head  assistant,  but  that, 
in  making  the  levy  in  this  case,  he  acted  by  Jones's  express 
instructions,  and  that  when  he  received  the  money  he 
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took  it  to  Jones,  who,  though  dying,  was  not  insensible ;       1855. 
and  that  he  paid  it  into  Jones's  hands.     The  counsel  for     Gregory 
the  sheriff  called  witnesses  who  shewed  that  it  was  very 
unlikely  that  Lewis  could  have  paid  the  money  to  Janes; 
but  they  called  no  evidence  to  disprove  what  was  alleged 
to  be  the  practice  as  to  payment  to  the  sheriff's  officers. 

Lord  Campbell  C.  J.  asked  the  jury,  first,  to  say 
Whether  they  were  satisfied  that  Lewis  had  paid  the 
money  to  Jones  whilst  yet  alive.  On  this  point  the 
jury  could  not  agree.  He  then  asked,  Whether  they 
thought  Jones  the  bailiff  authorized  Lewis  to  execute 
the  writ?  The  jury  found  that  he  did.  Then:  Whether 
Jones  authorized  Leicis  to  act  for  him  at  his  office,  and 
receive  the  money  in  the  way  in  which  he  received  it 
from  Gregory's  solicitor?  The  jury  found  that  he  did. 
Lord  Campbell  C.  J.  then  told  the  jury  that,  if  they  so 
believed,  they  might  find  all  the  issues  for  the  plaintiff. 

Amongst  the  issues  taken  on  Slowmaris  pleas  was  one 
on  a  plea  "  That  Emanuel  Jones  did  not  under  the  sheriff's 
warrant  seize  the  plaintiff's  goods :"  and  this  issue  his  Lord- 
ship specifically  mentioned  as  one  which  the  jury  might 
find  for  the  plaintiff;  and  he  directed  them,  if  they  did 
so,  to  assess  the  damages.  Whilst  they  were  deliberating, 
the  sheriff's  counsel  tendered  exceptions,  which  were 
formally  entered  at  the  end  of  the  copy  of  the  tran- 
script of  the  short  hand  writer's  notes  as  follows.  "  And 
thereupon  the  counsel  learned  in  the  law  for  the  said 
sheriff  did  then  and  there  except  to  the  said  charge 
and  direction  of  the  said  Lord  Chief  Justice,  and  did 
insist  that  there  was  no  evidence  of  a  seizure  by  the 
sheriff  of  the  said  goods  of  the  plaintiff  under  the  said 
warrant  granted  by  the  sheriff  to  the  said  Emanuel  Jones, 
and  that  there  was  no  evidence  of  two  seizures  of  the 
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1855.  plaintiff's  goods,  or  of  two  trespasses  by  the  sheriff,  and 
Gregory  ^at  the  said  Lord  Chief  Justice  ought  to  have  charged 
Cotterell.  an<*  directed  the  jury  that  the  execution  of  the  said 
warrant  by  the  said  Edward  Lewis,  when  Emanuel 
Jones,  the  bailiff  to  whom  the  same  was  directed,  was 
not  present  or  assisting  in  its  execution,  was  not  an 
execution  of  the  said  warrant  by  the  said  Emanuel  Jones, 
or  an  execution  of  the  writ  by  the  sheriff,  and  that 
Emanuel  Jones  had  no  power  to  authorize  Edward  Lewis 
to  execute  the  warrant  in  his  (Jones's)  absence,  so  as  to 
bind  the  sheriff. 

"  And  the  said  counsel  for  the  said  sheriff  further 
excepted  to  the  charge  of  the  said  Lord  Chief  Justice, 
and  insisted  that  the  payment  of  the  said  debt  and  costs 
to  the  said  Edward  Lewis  was  not,  under  the  circum- 
stances, a  payment  to  the  sheriff:  that  the  said  Emanuel 
Jones  had  no  right  to  authorize  the  said  Edward  Lewis 
to  receive  the  money,  so  as  to  bind  the  sheriff  by  such 
receipt ;  and  that  the  practice  at  the  offices  of  the  sheriff's 
officers  and  of  the  officers'  clerks  ought  not  to  have  been 
admitted  in  evidence ;  and  that  the  Lord  Chief  Justice 
ought  to  have  ruled  and  directed  the  said  jury  to  dis- 
regard it ;  and  that  the  said  Emanuel  Jones  had  no  right 
to  authorize  the  said  Edward  Lewis  to  receive  the  money 
so  as  to  bind  the  sheriff;  and  that  a  payment  of  the  debt 
and  costs  to  the  said  Edward  Lewis  only  was  not  a 
payment  to  the  sheriff;  and  that  there  was  no  evidence 
to  make  the  sheriff  liable  for  the  acts  of  the  said  Edward 
Lewis. 

"  And  the  said  counsel  for  the  said  sheriff  further 
excepted  to  the  charge  of  the  learned  Lord  Chief 
Justice,  and  insisted  that,  as  there  was  no  evidence  that 
the  said  Edward  Bourne  Bentiy  had  been  put  into  pos- 
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session   by   the  authority  of  the  sheriff,   inasmuch  as        1855. 

Edward  Lewis  had  no  power  to  execute  the  warrant,      Gregory 

the  conversation  between  the  said  Edward  Bourne  Bently 

and  the  plaintiff  and  his  attorney  ought  not  to  have 

been  admitted  as  evidence  against  the  sheriff,  and  that 

the  learned  Lord  Chief  Justice  ought  to  have  told  the 

jury  to  disregard  such  evidence. 

"  And  the  said  counsel  for  the  said  defendants  then 
and  there  prayed  the  said  Lord  Chief  Justice  to  charge 
and  direct  the  said  jury  accordingly ;  but  so  to  do  the 
said  Lord  Chief  Justice  refused  and  declined,  and  left 
the  said  issues  to  the  jury  with  the  direction  aforesaid. 
Whereupon"  &c. 

Bramwell  now  argued  for  the  sheriff  in  support  of 
the  assignment ,  of  error  (a\  On  this  record  it  must 
be  taken  as  not  proved  that  Lewis  in  fact  paid  the 
money  over  to  Jones.  The  first  point  raised  by  the 
exceptions  is  as  to  the  first  entry  by  Lewis,  who  was  not 
the  sheriff's  officer,  in  the  absence  of  Jones,  who  was. 
It  is  clear  that  the  sheriff  ought  not  to  be  found  guilty 
of  two  trespasses,  which,  on  the  direction  excepted  to, 
he  has  been;  but  the  more  important  misdirection  was 
that  by  which  the  jury  were  told  that  the  execution  of 
the  warrant  by  Lewis  in  Jones's  absence  bound  the 
sheriff.  The  sheriff's  officer  is  the  sheriff's  deputy,  but 
has  no  power  himself  to  make  a  deputy.  In  DaUon  On 
Sheriffs,  103  (ed.  1700),  ch.  21.  it  is  said:  "If  the  high 
sheriff  (or  under  sheriff  in  the  high  sheriff's  name)  upon 
any  writ  or  process  to  them  directed  and  delivered,  shall 
direct  their  warrant  to  their  bailiffs,  or  any  other  such 

(a)  Before  Jervu  C.  J.,  Pollock  C.  B.,  Park*,  Alder***  and  Piatt  Bs., 
and  WilBanu,  Crowder  and  WilltM  Js. 
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1855.  officer  (to  arrest  one,  or  otherwise  to  execute  such  writ  or 
Gregory  process)  such  bailiff  or  other  officer  must  serve  or  execute 
Cotterrll.  **  himself:  for  these  can  command  none  other  to  do  it 
neither  by  word  nor  writing.9*  The  bailiff  is  but  the 
agent  of  the  sheriff  appointed  for  one  special  occasion ; 
Atkinson  On  Sheriff  Law  (2d  ed.),  41 ;  Drake  v.  Sykes(a); 
and,  being  a  delegate,  he  cannot  appoint  a  deputy; 
Broom's  Legal  Maxims,  665  (2d  ed.).  In  Jackson  v.  Bill{b) 
Patteson  J.  says  "  The  sheriff's  bailiff  cannot  make  a 
deputy."  That  was  the  point  decided  in  Housin  v. 
Barrow  (c).  The  same  law  is  explained  in  a  note  to 
Cuckson  v.  Winter  (d).  There  are  very  many  authorities 
which  shew  that  the  execution  of  a  writ  in  the  absence 
of  the  bailiff  is  void;  Boyd  v.  Durand(e),  Blotch  v. 
Archer  {gy  [Crowder  J.  I  am  aware  of  many  cases  in 
which  arrests  under  a  ca.  sa.  have  been  held  irregular, 
and  the  prisoner  discharged  on  such  a  ground.  But  I 
do  not  recollect  any  such  decision  in  the  case  of  a  fi.  fit : 
and,  as  there  may  be  a  distinction  where  the  liberty  of 
the  subject  is  concerned,  it  may  be  important  for  you  to 
refer  us  to  such  an  authority  (A).]  The  under  sheriff 
has  not  succeeded  in  finding  such  a  decision;  and  it 
may  perhaps  be  assumed  that  there  has  not  been 
one.  But,  on  principle,  the  act  done  by  the  unautho- 
rized deputy  of  the  bailiff  is  void,  for  Delegatus  non 
potest  delegare.  And  on  principle  no  man  can  be 
answerable  for  the  acts  of  his  agent  except  in  so  far  as 
they  are  within  the  scope  of  the  authority.     Now  when 

fa)  7  T.  R.  113.  (6)  10  A.  fr  E.  477. 484. 

(e)  6  T.  R.  122.  (<*)  2  Man.  fr  R.  315,  note  (e). 

(e)  2  Taunt.  161.  (g)  1  Cowp.  63. 

(A)  Sea  1  Smith's  Leading  Ca$e$  (3d  ed.)  46  6,  notes  to  S*may*e%$  Com 
(5  Rep.  91  a\  where  the  question  is  treated  as  undecided. 
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Jones  sent  Lewis  to  the  plaintiff's  house  he  acted  beyond  1855. 
the  authority  given  him  by  the  sheriff.  Then  on  the  second  Gregory 
exception  also  there  should  be  a  venire  de  novo.  Had  CoTTgEELL. 
the  payment  been  to  Jones  himself  it  would  have  been 
good  enough;  and  probably  if  Lewis  had  paid  the 
money  to  Jones  it  would  have  been  good.  But  as  it  is 
the  money  is  lost,  because  paid  to  a  person  whom  the 
sheriff  never  trusted.  It  may  be  said  that  the  payment 
was  good  as  against  Jones,  who,  as  it  is  found,  authorized 
the  payment  to  Lewis.  That  may  be ;  but  the  question 
is  whether  it  is  good  as  against  the  sheriff.  Then  as  to 
the  exception  to  the  evidence.  It  is  true  that  the 
reception  of  the  evidence  is  not  made  a  ground  of  ex- 
ception till  after  it  is  received ;  but  when  the  objection 
was  made  the  Lord  Chief  Justice  ought  to  have  told 
the  jury  to  disregard  it.  [WilUs  J.  There  is  a  well 
known  form  for  such  an  exception,  namely  that  the 
Judge  "  ought  not  to  tell  the  jury  to  regard"  the  evi- 
dence objected  to.  The  exception  here  is  for  non-direction 
not  for  misdirection;  and  that  will  not  do;  M' Alpine 
v.  Mangnall  (a),  Anderson  y.  Fitzgerald  (£).] 

Blackburn,  in  support  of  the  judgment  below.  There 
is  a  mistake  in  saying  that  the  direction  of  the  Lord 
Chief  Justice  was  that  the  sheriff  was  guilty  of  two  tres- 
passes. The  question  whether  the  entry  by  Lewis  was  or 
was  not  an  entry  by  the  sheriff  was  immaterial,  as,  if  the 
amount  which  the  sheriff  was  directed  to  make  was  paid, 
whether  there  was  a  seizure  or  not,  it  would  render  the 
subsequent  seizure  unjustifiable ;  Rex  v.  Bird  (c).  And 
that   immaterial   question    was    not  in   issue    on    the 

(a)  3  Com.  B.  496.  (6)  4  H.  L.  Co.  484. 

(c)  2  Show.  87. 
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1855.       pleadings  between   the  plaintiff  and  the  sheriff     The 
Gregory      declaration  is  general;  and  under  it  any  trespass  might 
Cotti'rell    ke  Prove(k     The  sheriff  pleads  a  justification  which  is 
applicable  to  the  trespass  committed  by  Jones.     The 
plaintiff  new  assigns,  neither  asserting  nor  denying  that 
there  was  such  a  trespass  and  such  a  justification  for  it, 
but  saying  that  he  sues,  not  for  that,  but  only  for  those 
trespasses  committed  after  a  certain  payment.     It  is  the 
proper  office  of  a  new  assignment  to  specify  the  subject 
matter  of  the  complaint,  not  to  admit  or  deny  those  mat- 
ters which  it  declares  not  to  be  complained  of;  Norman 
v.  Weswmbe  (a).     Under  Not  guilty  to  that  new  assign- 
ment the  plaintiff  was  not  bound  to  prove  either  a  pre- 
vious trespass  or  an  actual  payment ;  all  he  would  have 
to  shew  was  a  colour  of  a  trespass  and  a  colour  of  payment 
after  it,  both  antecedent  to  the  trespasses  for  which  he 
sought  to  recover,  so  as  to  shew  that  these  were  the  tres- 
passes described  in  the  new  assignment.  Under  the  traverse 
of  the  payment,  the  real  merits  arose ;  but  they  were  quite 
irrespective  of  the  question  whether  there  had  or  had  not 
been  a  previous  levy ;  and  that  was  not  in  issue.     [Jervis 
C.  J.     That  may  be  so ;  but  it  is  suggested  by  one  of 
my  brothers  that,  if  it  is,  the  assessment  of  damages  "on 
occasion  of  the  premises"  is  too  large,  and  ought  to  be 
confined  to  those  new  assigned.]     If  so,  the  postea  may 
be  amended,  as  there  can  be  no  doubt  as  to  the  fact  that 
the  damages  were  assessed  only  for  the  trespasses  new 
assigned.     [Parke  B.     That  is  a  matter  for  the  Judge 
who  tried  the  cause,  not  for  us.     But  it  probably  will 
take  less  time  and  trouble  to  alter  the  postea  than  to 
argue  that  it  is  right  as  it  stands.]      Then,  assuming 

(a>  2  M  *  W  349. 
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that  the  liability  of  the  sheriff  for  the  6rst  seizure  is  in  1855. 
issue  on  this  record,  the  direction  was  right.  The  g»egoky 
sheriff's  counsel  rely  on  the  maxim  Delegatus  non  c©TTERkLL. 
potest  delegare;  and  on  the  legal  principle  that  a  person 
cannot  be  answerable  for  the  act  of  another,  except  in  so 
far  as  he  has  authorized  the  act.  Both,  as  general 
principles,  are  good  law ;  but  the  case  of  the  sheriff  is  an 
exception  from  both.  He  is  an  officer  bound  by  law  to 
execute  writs,  and  for  that  purpose  entrusted  with  very 
great  discretionary  powers;  on  general  principles  he 
could  not  delegate  these  discretionary  powers.  But,  as 
it  is  physically  impossible  that  the  sheriff  can  be  per- 
sonally present  at  the  execution  of  all  writs,  requiring 
possibly  to  be  executed  at  one  time  in  many  different 
places  in  his  bailiwick,  the  law  permits  him  to  appoint 
by  warrant  a  bailiff  to  whom  he  transfers  all  his  powers. 
That  is  the  exception  from  the  first  general  rule  of  law. 
Then,  inasmuch  as  the  law  has,  in  favour  of  the  sheriff, 
permitted  him  to  delegate  his  discretionary  powers  to 
the  bailiff,  it,  in  favour  of  the  subject,  very  reasonably 
requires  that  the  sheriff  shall  be  responsible  for  the  bailiff 
as  for  himself;  not  merely  for  all  that  the  bailiff  is 
authorized  by  the  warrant  to  do,  but  for  all  that  he  does 
by  colour  of  the  warrant  though  unauthorized.  This  is 
fully  explained  in  Woods  v.  Finnis  (a\  where  the 
authorities  are  referred  to.  In  that  case  the  money  was 
received  by  the  bailiff  under  a  ca.  sa. ;  and  it  was  held  to 
be  a  collateral  contract,  and  therefore  not  binding  on 
the  sheriff.  Here,  under  the  fi.  fa,  the  duty  of  the 
sheriff  is  to  make  the  money;  and  every  step  taken 
towards  doing  that  by  the  bailiff  is  done  by  the  sheriff. 

[a)  7  Exch.  363. 
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1855.  I*  is  quite  true  that  the  execution  of  the  warrant  ought 
"Gregory  to  ^  conducted  under  the  personal  superintendence  of 
the  responsible  person,  either  the  sheriff,  or  the  sub- 
sheriff,  or  the  bailiff;  and  consequently  that,  though  an 
arrest  by  the  bailiff's  follower  when  under  the  immediate 
superintendence  of  the  bailiff  is  good  (Blotch  v. 
Archer  (a)),  an  arrest  by  the  bailiff's  follower  when  not 
under  such  immediate  superintendence  is  irregular ;  and 
the  Courts  will  set  free  the  person  so  arrested;  Barrattv. 
Price  (fi).  Whether  they  would  set  aside  an  execution 
under  a  fi.  fa.  on  the  same  ground  may  be  doubtful.  But, 
though  it  is  irregular,  no  case  decides  that  even  such  an 
arrest  is  void.  \Jervis  C.  J.  Price,  the  person  who  was 
arrested  in  the  way  mentioned  in  Barratt  v.  Price  (fi), 
recovered  damages  against  the  sheriff  (c).]  If  that  shews 
that  the  execution  was,  not  merely  irregular,  but  void,  it 
also  shews  that  the  sheriff  is  answerable  for  the  act  of 
his  bailiff  in  sending  the  follower  to  execute  the  writ 
It  is  at  least  as  much  done  under  colour  of  the  writ 
as  when  the  bailiff  arrested  the  body  under  a  fi.  fa. ; 
Smart  v.  Hutton(d).  As  to  the  payment,  the  same 
reasoning  applies.  The  very  object  of  the  writ  of  fi.  fa. 
and  warrant  was  that  Jones  might  receive  the  money ; 
Rex  v.  Bird  (e) :  and  it  seems  admitted  that,  as  Jones 
authorized  Lewis  to  receive  the  money,  the  receipt  was 
a  receipt  by  Jones  for  every  purpose  as  against  him. 
Now,  even  if  this  were  not  the  case  of  a  sheriff,  but  of 
an  ordinary  person,  such  payment  is  good.  If  a  creditor 
desire  payment  to  be  made  to  his  bankers,  the  debtor  is 
discharged  by  paying  the  money  to  the  clerk  behind  the 

(a)  1  Cawp.  63.  (b)  9  Bing.  566. 

(c)  See  Price  v.  Peek,  1  Bing.  New  Co.  380. 

(d)  8  A.%  E.  568.  n.  (e)  1  Show.  87. 
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counter;  he  is  not  bound  to  pay  it  into  the  hands  of  one       1855. 
of  the  firm.     If  an  attorney  is  authorised  to  receive  the     Gregory 
money,  tender,  and  a  fortiori  payment,  at  his  office  to    cotterell. 
his  managing  clerk  is  good  against  the  client ;  WUmott  v. 
Smith  (a).     The  evidence  of  practice  here  puts  Lewis  at 
the  bailiff's  office  in  the  very  position  of  the  banker's  or 
attorney's  clerk  at  their  employer's  office.    The  evidence 
therefore  of  practice  was  not  only  admissible,  but  very 
important     However,  it  is  clear  that  the  objection,  if 
any,  is  not  raised  by  the  exception,  which  merely  says 
that  the  Lord  Chief  Justice  did  not  direct  the  jury  to 
disregard  the  evidence  already  received.     He  was  not 
bound  to  give  the  jury  every  direction  which,  if  given, 
would  be  good. 

Bramwell  was  heard  in  reply. 

Cur.  adv.  vult. 

At  the  next  sitting  of  the  Court  (b)  Blackburn  stated 
that  Lord  Campbell  C.  J.  had  made  an  order,  not  yet 
drawn  up  or  acted  upon,  to  amend  the  postea  by  con- 
fining the  assessment  to  damages  for  the  premises  within 
new  assigned. 

Bramwell  The  order  will  no  doubt  be  formally 
drawn  up  immediately,  and  may  be  treated  as  if  it 
already  was  drawn  up.  But  the  Lord  Chief  Justice  of 
the  Queen's  Bench,  though  he  presided  at  the  trial,  has 
no  jurisdiction  to  amend  the  record  after  it  has  gone 
into  error.     [Jervis  C.  J.     You  will  find  it  decided  in 


(a)  Moo.  £  M.  238. 

(6)  November  15.     Before  tbo  aomo  Judges. 
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1855.  MelHsh  v.  Richardson  {a)  that  a  Court  of  error  cannot 
examine  into  the  propriety  of  an  amendment  of  the 
postea.]  At  all  events  the  amendment  in  the  record 
has  not  been  made,  and  cannot  be  made  whilst  the 
record  is  here,  without  an  application  to  this  Court, 
which  may  impose  equitable  terms.  [Parke  B.  Under 
the  new  system  created  by  the  Common  Law  Procedure 
Act,  1852  (15  &  16  Vict  c.  76.  sect  148),  the  record 
remains  under  the  controul  of  the  Court  below.  During 
the  time  when  this  Court  actually  sits,  the  master,  under 
sect.  155,  brings  the  judgment  roll  here ;  and,  conse- 
quently, there  will  be  a  physical  difficulty  in  obeying 
the  order  of  Lord  Campbell  till  this  Court  rises.  But 
the  amendment  might  have  been  made  an  hour  ago 
before  we  sat;  and  it  may  be  made  this  afternoon  as  soon 
as  we  rise ;  and  then  the  objection,  if  there  be  anything 
in  it,  which  I  for  one  do  not  think  there  is,  will  "be 
cured.] 

Jbbvis  C.  J.  The  Court  will  delay  giving  judgment 
till  our  next  sitting,  that  the  amendment  may  be  made, 
unless  the  sheriff's  counsel  consent  to  consider  it  as 
made,  in  which  case  we  are  now  prepared  to  deliver 
judgment. 

Bramwell  gave  the  required  consent 

Jbrvis  C.  J.  now  delivered  the  judgment  of  the  Court. 
We  are  confined  here  simply  to  the  objections  presented 
upon  the  record:  and,  whatever  maybe  the  nature  of  the 
finding  upon  the  damages,  the  case  is  not  before  us  upon 
that  point 

(a)  1  CI.  fr  F.  224. 
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Originally  there  were  three  principal  points  presented  1855. 
for  the  consideration  of  the  Court ;  one  of  them  has  Orxoory 
now  been  withdrawn  by  the  amendment  that  has  been  Cotterkll. 
made  upon  the  record  The  two  principal  points  re- 
maining are  these:  First,  Are  the  sherifis  responsible, 
as  trespassers,  for  the  seizure  and  levy  made  by  Lewis, 
the  follower  of  Janes,  in  the  absence  of  Jones?  And,  if 
so,  then  the  second  question  arises,  Was  the  payment 
made  by  Gregory  at  the  office  of  Jones,  but  in  the 
absence  of  Jones,  a  payment  which  satisfied  the  writ  of 
fi.  fa.,  so  as  to  take  from  the  sheriffs  the  right  of  issuing 
a  subsequent  warrant  to  seize  the  goods,  and  justifying 
it  under  that  writ  ?  Upon  both  of  those  points  the  Court 
is  of  opinion  that  the  judgment  of  the  Court  below  was 
correct:  that  the  sherifis  are  responsible  for  the  levy  and 
execution  taken  by  Levois;  and  that  the  sherifis  are 
bound  by  the  payment  made  at  the  office  of  Jones,  in 
the  absence  of  Jones,  in  satisfaction  of  that  first 
execution. 

The  principle  which  governs  this  case,  I  think,  will 
be  found  to  be  hinted  at,  if  not  fully  developed,  in 
Parrot  v.  Mumford  (a),  in  which  it  is  said  that  the 
reason  of  the  extended  liability  of  the  sheriff  beyond 
that  of  an  ordinary  person,  for  the  acts  of  those  to 
whom  he  delegates  authority,  is,  that  he  is  supposed  to 
be  executing  his  duty  in  person,  as  he  is  bound  in  the 
first  instance  to  do.  The  impossibility  of  so  doing 
authorizes  him  to  delegate  that  authority  to  another; 
and  he  puts  that  party  in  his  place :  and  for  whatever 
that  party  does,  not  only  when  done  virtute  mandati, 
but  colore  mandati,  the  sheriff  is  responsible.    Indeed 

(a)  2  K*p.  N.  P.  C.  5B5. 


586  EXCH.  CH.  MICHAELMAS  TERM. 

1855.  that  has  been  carried  so  far,  that  in  the  case  cited  by 
Gregory  ^n  Blackburn  in  the  course  of  the  argument,  Smart  v. 
Cottkhell.  ^utton  (a)»  where  the  sheriff  under  a  fi.  ft.  issued  his 
warrant  to  the  officer,  and  the  officer  arrested  the  body 
of  the  debtor  instead  of  levying  on  the  goods,  the  sheriff 
was  held  to  be  liable  for  the  matter.  Clearly  that  was 
not  by  virtue  of  the  mandate;  it  can  scarcely  be  said  to 
be  by  colour  of  the  mandate ;  it  was  a  positive  wrong : 
but  it  originated  in  the  act  of  the  sheriff,  who  put  in 
motion  the  subordinate  officer  for  the  execution  of  a 
process,  the  execution  of  which  the  law  casts  on  him. 
I  apprehend,  therefore,  that  the  principle  laid  down  by 
Mr.  Blackburn  is  correct,  that  the  sheriff  has  a  power  of 
delegating  his  authority  to  another,  and  that,  having 
conferred  that  authority  upon  another  party,  he  is 
responsible  for  every  thing  that  that  party  does ;  and, 
if  that  party,  by  colour  of  the  authority,  commits  a 
wrong,  that,  for  that  wrong,  the  sheriff  is  liable.  Mr. 
Bramwell  cited  a  number  of  cases  to  shew  what,  I 
apprehend,  is  clear  practice  and  well  established,  that, 
on  an  application  made  to  the  Court  to  set  aside  the 
execution  of  a  ca.  sa.  executed  in  the  absence  of  the 
bailiff,  the  Court  will  do  so.  The  law  requires  the 
officer  entrusted  with  the  sheriff's  authority  to  be  present 
either  actually  or  constructively,  for  the  protection  of 
the  subject,  because*  it  is  tender  of  the  liberties  and 
interests  of  the  subject,  and  therefore  requires  the 
presence  of  the  responsible  officer  to  control  the  exe- 
cution of  the  writ:  but  it  does  not  follow  that,  because 
the  Court  will  set  aside  the  execution  in  the  absence 
of  the  officer,   therefore  the  sheriff  is  not  responsible 

(a)  8  A.  $  B.  568  n. 
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for  the  wrongful  act  of  the  officer.     On  the  contrary,        J855. 
the  same  principle,  that  for  the  protection  of  the  subject     Guegoey 
requires  the  attendance  of  the  responsible  officer  to  see    QOT^iELLm 
that  the  writ  may  be  properly  executed,  requires  that, 
if  wrong  has  been  done  by  the  non-attendance  of  the 
officers  who  were  originally  set  in  motion  by  the  sheriff, 
for  that  wrong  the  sheriff  shall  be  liable.    Mr.  Brarnwell, 
in  all  his  researches,  assisted  as  we  know  by  those  who 
have  the   greatest   means  and   interest   in  producing 
authorities  to  this  Court  in  favour  of  the  proposition 
that  could  be  produced,  the  sheriff  of  Middlesex,  has 
brought  forward  no  case  that  has  established  that  for  an 
act  of  this  sort  the  sheriff  is  not  liable ;  and,  upon  prin- 
ciple, as  he  sets  in  action  the  party  who  commits  the 
wrong,  he  ought  to  be,  and  is,  legally  responsible  for 
the  injury  done.     Now,  if  he  be  liable  for  the  entry 
by  Lewis  acting  by  the  order  of  Jones,  who  was  put  in 
motion  by  the  sheriff,  then  comes  the  question  whether 
the  execution  was  satisfied  by  the  payment  of  Gregory 
to  Lewis.      Mr.   Brarnwell   admits    that,   as    between 
Gregory  and  Jones,  it  cannot  be  denied  that  the  money 
was  paid.     That  seems  to  me  to  settle  the  question. 
If  the  sheriff  is  liable   for  the  act  of  the  officer,  in 
employing  another  person  to  discharge  his  duty  in  his 
absence,   then,    inasmuch   as   the   execution   debtor  is 
entitled  to  relieve  himself  by  payment  to  the  officer 
who  has  authority  to  seize,  his  goods,  the  same  reasoning 
that  establishes  the  liability  of  the  sheriff  for  the  act  of 
his  officer  shews   that  payment  good   as   against  the 
officer  is  good  as  against  the  sheriff.     It  is  perfectly 
true  that  the  execution  debtor  may,  if  he  pleases,  make 
the  matter  perfectly  safe  by  going  to  the  office  of  the 
sheriff  and  paying  the  debt  there;  and  it  is  equally  true 
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1855.  that  he  is  not  bound  to  do  so,  but  may  pay  to  the  seizing 
Geeooey  officer  the  amount  of  the  levy,  and  so  discharge  the 
Cotkebll.  execution.  I  apprehend  therefore,  upon  the  evidence 
of  the  practice  and  the  course  of  business,  the  payment 
was  properly  made  at  the  office  of  Jones;  therefore  the 
execution  was  satisfied;  and  the  sheriff  was  not  justified 
in  issuing  a  second  warrant. 

The  third  point  was  as  to  the  form  of  the  pleading 
and  the  mode  of  assessing  the  damages.  As  the 
amendment  made  puts  an  end  to  that  objection,  it  is 
unnecessary  to  express  any  opinion:  upon  it  I  confess 
my  opinion  is  that  there  was  nothing  in  it  Two  other 
objections  have  been  presented  to  the  consideration  of 
the  Court,  and  passed  over  without  much  serious  argu- 
ment One  is,  that  the  evidence  of  the  practice  was 
not  admissible.  I  apprehend  the  uniform  practice  to 
allow  money  to  be  paid  at  the  office  of  the  bailiff  was 
good  evidence  against  the  sheriff,  who  must  be  governed 
by  the  practice  which  uniformly  prevails.  But  it  is  a 
conclusive  answer  to  the  objections  as  to  the  evidence, 
that  the  form  in  which  the  exception  is  made  has  been 
held  to  be  a  defective  form,  because  you  cannot  take  an 
exception  to  a  Judge's  charge  for  not  doing  what  he 
ought  to  have  done,  but  must  object  to  some  positive 
direction. 

For  these  reasons  I  think  that  the  judgment  of  the 
Court  below  should  be  affirmed. 

The  other  Judges  concurred. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER.    £"•*£• 


November  \3th. 


Hcnjfc^ci  Chakles  Smith  against  Edwabd  Sibvbking 
~~" —  and  Gustavus  Adolphus  Sieveking. 


T^HIS  was  a  proceeding  by  way  of  appeal  from  the  The  consignee 
decision  of  the  Queen's  Bench,  in  Smith  v.  Sieve-  lading,  which 

,.      /   N  makes  the 

***ff  {<*)•  goods  deliw- 

The  action  was  for  freight  and  demurrage  payable  for  jjS^lfj^ 
permitting  goods  carried  in  plaintiffs  ship  to  be  delivered  !!J*£rJj|,e  "1d 
to  defendant     Plea  as  to  the  freight:   Payment  into  chwtciwty," 

^  J  does  not,  by 

Court,  which  the  plaintiff  accepted  in  full     As  to  the  taking  the 

goods  at  the 

demurrage :  Never  indebted.    Issue  thereon.  destination, 

The  plaintiff  was  owner  of  The  Donna.    His  ship  was  liable  to  pay 
chartered  at  Memel  to  one  MuUray,  to  take  a  cargo  to  mthtTponot 
London.     In   the  charterparty  was  a  stipulation  that  ]^ng  to°the 
MuUray  should  load  the  ship  in  twelve  working  days,  JJ1^^^ 
paying  51  per  day  demurrage  for  each  day  beyond.  p»rty;  though 
And  there  was  a  stipulation  for  a  lien  for  demurrage,  express  stipu- 
The  defendants  were  consignees  named  in   a  bill  of  lien  on  the 
lading  of  the  whole  cargo,  expressing  that  the  goods  demurrage. 
were    shipped    by  Mvltray  at  Memel  deliverable    in  tbe  Exchequer 
London    to  Messrs.   E.   Sieveking  fr  Son    or    assigns,  ^™^J£J^ 
"paying  for  the  said  goods  as  per  charterparty."    The  ^{^JjjJ*" 
ship  was  detained  in  Memel,  whereby  demurrage  became  Q"***'" 

.DoncD. 

due.     On  her  arrival  in  London,  the  defendants  claimed 
and  received  the  goods,  offering  to  pay  the  freight,  but 


(a)  4  E.  ft-  B.  945. 


590  EXCH.  CH.  MICHAELMAS  TERM. 

1855.       refusing  to  pay  the  demurrage.     On  the  evidence  at  the 

Smith        trial,  of  which  the  principal  parts  are  stated  above,  and 

81BVEKING     wkkk  wiU  be  found  given  in  more  detail  in  the  report  of 

the  case  below,  a  verdict  was  entered  for  the  defendants, 

subject  to  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

A  rule  was  obtained,  and  was  afterwards  discharged. 

The  plaintiff  appealed. 

Manisty  now  argued  in  support  of  the  appeal.  The 
bill  of  lading  refers  for  the  terms  of  payment  to  the 
charterparty,  and  thereby  incorporates  the  stipulation  to 
pay  demurrage.  [Parke  B.  In  Sanders  v.  Vanzeller  (a) 
there  was  a  difference  of  opinion  amongst  the  Judges 
in  the  Court  of  error  as  to  the  effect  of  such  a  reference 
to  the  charterparty.  You  may  see  it  indicated  in  the 
latter  part  of  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  that  case  (ft).  I  was  one  of  the  Judges  who 
thought  that  such  a  reference  was  not  inserted  with  the 
view  to  cast  the  burthen  of  payment  on  an  assignee,  but 
to  provide  against  varying  the  charterparty  or  waiving 
the  shipowner's  lien.  But  in  this  case  you  must 
contend  that  the  consignee,  at  the  port  of  discharge, 
contracted  to  pay  for  the  antecedent  delay  of  the 
charterer,  which  occurred  at  the  port  of  loading  before 
the  consignee  had  anything  to  do  with  either  goods  or 
ship.  Such  a  contract  is  one  which  requires  strong 
evidence  to  support  it ;  for  it  is,  to  say  the  least,  not  a 
reasonable  one.  Here  the  words  you  rely  on  are  "  pay- 
ing for  the  said  goods,"  that  is,  for  the  carriage  of  the 
goods.]  In  Jesson  v.  Solly  (c)  and  in  Wegener  v. 
Smith  (d)  the  indorsee  of  a  bill  of  lading  was  held  liable 

(a)  4  Q.  B.  260.  (b)  4  Q.  B.  296. 

(c)  4  Taunt.  52.  (d)  15  Com.  B.  285. 
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• 

for  demurrage.     [Jervis  C.  J.     For  demurrage  accruing        ]855. 
from  his  own  delay  in  the  port  of  discharge,  and  under        8lfITB 
different  words  in  the  bill  of  lading  from  these.  Piatt  B.     g1EV£K1N0. 
The  words  here  are  4* paying  for  the  said  goods";  you 
must  say  that  means  paying  for  the  detention  of  the 
ship  by  the  charterer.     Jervis  C.  J.     It  is  hopeless  to 
attempt  to  argue  it] 

BramweUy  contrfe,  was  not  called  upon  to  argue. 

Per  Curiam  (a). 

Judgment  affirmed  with  costs. 

(a)   Jervia  C.  J.,    William* " and    Crowder  Js.,    Park*,   Alderto*   and 
Piatt  Bs. 


Graham  and  another  aqainst  Gloveb  and      *&****. 

*  November  14th. 

another. 


n^HIS  case  came  on  for  trial  at  the  London  Sittings  By  order  of 
after  Michaelmas  Term,  1854,  before  Lord  Campbell  was  ordered, 
C.  J.     By  order  of  Nisi  prius  and  by  consent,  it  was  that  a  verdict 
ordered  "  that  the  jury  find  a  verdict  for  the  plaintiffs,  \^n  for  t|,e 
damages  in  the  declaration,  and  costs  40*.,  subject  to  a  &  to?spe«"ial 
special  case  to  be  stated :  if  any  facts  not  agreed,  to  be  caseJ?bbott1 
settled  by  Mr.  Serjeant  Channell     The  Court  to  draw  parties,  and, 
inference  from  facts.     Either  party  to  appeal     And,  agreed  as  to 

any  facts,  the 
case  as  to  such 
facts  to  be  settled  by  C. :  the  order  to  be  made  a  rule  of  Court. 
The  parties  differing  as  to  facts,  defendant  required  the  presence,  before  C,  of  a  witness 
said  to  be  material,  who  was  in  prison  in  execution  for  debt. 

This  Court  granted  a  habeas  corpus  for  the  attendance  of  the  witness  before  C,  con- 
sidering  C.  to  be  an  arbitrator  within  stat.  3  &  4  W.  4.  c.  42.  «.  40. 


Glover. 
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1855.  lastly,  it  is  ordered  that  the  said  Court  of  our  Lady  the 
0BAHAM  Queen,  before  the  Queen  herself,  may  be  prayed  that 
this  order  be  made  a  rule  of  the  same  Court."  The 
parties  not  agreeing  as  to  the  facts,  the  learned  Serjeant 
was  called  upon  to  settle  them,  and  appointed  a  time 
and  place  for  proceeding  with  the  examination  of  wit- 
nesses. It  was  now  shewn  on  affidavit  that  Henry  Evans, 
a  prisoner  for  debt  in  custody  of  the  governor  of  the 
Debtors'  Prison  for  London  and  Middlesex,  was  a  mate- 
rial witness  on  behalf  of  the  defendants,  who  could  not 
settle  their  case  without  his  evidence ;  and  that  Evans 
was  ready  to  attend  if  this  Court  should  so  direct.  An 
application  for  a  habeas  corpus,  to  bring  him  up,  had 
been  made  before  Erie  J.,  who  directed  an  application 
to  be  made  to  the  full  Court  On  affidavit  of  these  facts, 
in  this  Term  (a), 

Manisty,  on  behalf  of  the  defendants,  moved  for  a 
habeas  corpus.  By  stat  44  G.  3.  c  102.  $.  1.,  any 
Judge  of  the  King's  Bench  or  Common  Pleas,  or  Baron 
of  the  Exchequer,  in  England  or  Ireland,  or  any  justice 
of  oyer  and  terminer  or  gaol  delivery,  being  such  Judge 
or  Baron,  may  award  a  writ  of  habeas  corpus,  for 
bringing  a  prisoner  detained  in  any  gaol  or  prison 
before  any  of  the  said  Courts,  or  any  sitting  of  Nisi 
prius,  or  any  other  Court  of  record  in  England  or 
Ireland.  The  only  question  on  this  statute  is,  whether 
an  arbitrator  represents  such  a  Court.  [Erie  J.  It  has 
been  assumed  that  the  power  to  grant  the  writ,  for 
bringing  up  a  debtor  to  give  evidence  at  Nisi  prius,  may 


(a)  November  13th.     Before  Lord  Campbell  C.  J.,  Coleridge,  Wightman 
and  Erie  Js. 
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be  granted  at  common  law.]  It  was  so,  in  Geary  v.  1855. 
Hopkins  (a).  This  proceeding  may  be  considered  as  in  Graham 
the  nature  of  a  trial  at  Nisi  priils.  The  power  to  ad-  GlJ;1b. 
minister  an  oath  is  given  to  the  arbitrator,  by  stat 
3  &  4  W.  4.  c.  42.  *.  41.,  wherever  it  is  ordered  or 
agreed  that  the  witnesses  shall  be  examined  upon  oath 
"in  any  rule  or  order  of  reference,  or  in  any  submission 
to  arbitration  containing  an  agreement  that  the  submis- 
sion shall  be  made  a  rule  of  Court"  Under  sect  40  the 
attendance  of  witnesses  may  be  enforced,  by  the  Court 
by  which  the  rule  or  order  is  made,  or  by  any  Judge, 
where  any  reference  has  been  made  by  any  rule  of 
Court,  or  Judge's  order,  or  order  of  Nisi  prills,  or  by 
any  submission  containing  an  agreement  that  the  sub- 
mission may  be  made  a  rule  of  any  Court  of  record. 
Then,  by  sect.  7  of  The  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict  c.  125.),  the  arbitrator,  upon  any 
reference  ordered  by  a  Judge  under  that  Act,  has  the 
same  powers,  and  the  rules  as  to  attendance  of  witnesses 
are  the  same,  as  upon  a  reference  made  by  consent 
under  a  rule  of  Court  or  Judge's  order. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  judgment 
We  think  this  writ  ought  to  go.  No  doubt,  if  my 
brother  ChanneU  is  an  arbitrator  within  stat  3  &  4  W.  4. 
c.  42.,  the  witness  may  be  compelled  to  attend,  under 
se<;t  40,  and,  in  case  of  non-attendance,  is  liable  to 
penalties  for  contempt  of  Court  This  witness,  being 
in  prison,  cannot  attend  except  in  obedience  to  a  writ 
of  habeas  corpus :  and  there  can  be  no  doubt  of  our 

(«)  2  Ld.  Rapm.  851. 
VOL.   V.  2    Q  E.    &   B. 
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1855.  power  to  carry  out  the  intention  of  the  Legislature,  in 
Graham  sucn  a  case>  ky  the  writ.  The  only  question,  therefore, 
Gloveu  *s  w^ether  my  brother  Channell  is  within  the  Act  We 
think  he  is.  He  is  appointed  by  the  Court  to  settle 
facts  in  dispute  between  parties ;  not  indeed  to  give  a 
final  judgment,  that  being  reserved  to  this  Court ;  but 
to  decide  as  to  facts  on  evidence  to  be  brought  before 
him.  There  may  be  an  arbitrator,  though  he  has  no 
power  to  give  final  judgment.  We,  therefore,  think 
that  here  my  brother  Channell  is  an  arbitrator  within 
the  meaning  of  the  Act 

He  has  intimated,  as  I  should  always  have  expected 
from  him,  that,  if  necessary,  he  will  go  to  the  prison  for 
the  purpose  of  examining  the  witness.  But  I  believe 
that  this  would  not  save  any  expence. 

"  Ordered :  That  a  writ  of  habeas  corpus  issue  herein, 
directed  to  the  Governor  of  the  Debtors'  Prison  for 
London  and  Middlesex,  commanding  him  to  have  the 
body  of  Henry  Evans,  a  prisoner  in  his  custody,  before 
Mr.  Serjeant  Channell,  the  referee  to  settle  the  special 
case  herein,  at  FendaWs  Hotel,  Westminster,  in  the 
county  of  Middlesex,  on  Tuesday  the  4th  day  of  De- 
cember, at  3  o'clock,  and  at  such  other  times  as  the  said 
referee  may  direct." 
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The  Overseers  of  the  poor  of  The  Township  of  £«<*»«<%. 

r  *  November  14th. 

Horton,  appellants,  and  the  Overseers  of  The 
Township  of  Leeds,  respondents. 

/"\N  appeal  against  an  order  of  justices,  removing  The  proviso 

Elizabeth  Whitaker,  wife  of  William  Whitaker,  and  plrf.  c[  66. 

her  four  children,  aged  respectively  nine,  seven,  three  Smo  during0 

and  one  years,  from  the  township  of  Leeds,  in  the  borough  p^^Xlt 

of  Leeds,  in  the  West  Riding  of  Yorkshire,  to  the  town-  HeJej£"£t 

ship  of  Horton,  in  the  borough  of  Bradford,  in  the  said  as  a  soldier. 

West  Riding,  a  case  was  stated,  by  consent  and  order  of  sailor  shall  bo 

excluded  from 

a  Judge,  under  stat.  12  &  13  Vict.  c.  45.  s.  11.,  for  the  the  computa- 

opinion  of  this  Court,  substantially  as  follows.  time  a  resi- 

The  settlement  of  the  paupers  is  admitted  to  be  in  ^ich  creates 


Horton,  the   appellant  township  :    but  the   appellants  aMhyJapplie 
contend  that  the  paupers  are  irremoveable  from  Leeds,  *°*^ ^^ 
the  respondent  township,  in  consequence  of  their  having  a  person  is 
resided  in  that  township  more  than  five  years,  within  militiaman. 
the  provisions  of  stat  9  &  10  Vict  c.  66.  s.  1.,  amended 
as  to  wives  and  children  by  stat  11  &  12  Vict.  c.  111. 

The  pauper  was  married  to  her  husband  William 
Whitaker  at  the  parish  church  of  Leeds,  the  respondent 
township,  in  1843;  and  she  and  their  children  have 
lived  in  Leeds,  and  occupied  a  house  there,  ever  since. 
Her  husband  has  also  lived  with  them  in  Leeds,  till 
about  three  years  ago,  when  he  enlisted  into  the  3rd 
West  York  Militia,b\it  remained  at  home  till  April,  1853, 
when  he  was  called  out  for  training  with  his  regiment, 
and  then  left  the  respondent  township,  and  went  to  join 
2  q  2 
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his  regiment  at  Doncaster,  where  he  stayed  with  his 
regiment  at  the  annual  training  for  twenty  eight  days. 
At  the  expiration  of  such  period  of  training,  he  returned 
to  his  house  and  family  in  the  respondent  township,  and 
stayed  with  them  there  till  May  1854;  about  which 
time  the  regiment  was  embodied.  He  then  was  again 
called  out  to  be  trained  with  his  regiment,  and  went  to 
Doncaster,  and  stayed  there  with  it  a  month,  and  then 
went  from  that  place,  with  his  regiment,  to  Berwick  on 
Tweed,  and  stayed  there  with  it  about  two  months.  At 
the  expiration  of  such  period  of  training,  he  came  again 
to  his  house  and  family  in  the  respondent  township,  and 
stayed  there  about  eight  weeks.  He  then  was  again 
called  upon  to  join  his  regiment,  and  went  to  Dublin, 
with  his  regiment :  and  while  he  was  there,  as  a  militia 
man,  the  pauper  and  her  children  became  chargeable  to 
the  respondent  township;  and  the  order  for  their  removal 
before  mentioned  was  taken  out. 

The  only  questions  now  existing  between  the  town- 
ships of  Horton  and  Leeds,  with  respect  to  the  present 
order  of  removal,  are,  whether  the  proviso  in  sect  1  of 
stat.  9  &  10  Vict.  c.  66.,  where  it  is  provided  that  the 
time  during  which  such  person  shall  be  serving  Her 
Majesty  as  a  soldier,  marine  or  sailor,  shall  for  all  pur- 
poses be  excluded  from  the  computation  of  time  therein- 
before mentioned,  applies  to  the  pauper's  husband,  who 
was  serving  Her  Majesty  as  a  militia  man,  and  conse- 
quently, as  the  appellants  contend,  within  the  meaning 
of  the  proviso,  and,  as  such,  rendered  the  wife  and 
children  irremoveable :  whilst,  on  the  other  hand,  the 
respondents  contend  that  a  militia  man  is  not  a  soldier 
within  the  meaning  of  the  proviso,  and  that,  by  becoming 
a  militia  man,  he  entered  into  a  contract  which  rendered 
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him   unable    to    return   home,  and  thereby   caused  a 
breakage  in  the  residence. 

If  the  Court  should  be  of  opinion  that  a  militia  man 
is  a  soldier  within  the  true  intent  and  meaning  of  the 
statute,  and  that  his  absence  as  a  militia  man,  with,  it  is 
supposed,  an  intention,  when  discharged,  to  return  to 
his  house  and  family,  was  not  a  disruption  of  his  residence 
there,  but  that  the  pauper's  husband's  legal  residence 
during  such  absence,  under  the  circumstances,  is  in  Leeds, 
the  order  of  removal  is  to  be  quashed :  but,  if  thought  a 
disruption  of  the  residence,  then  the  order  is  to  stand 
confirmed. 


185o. 

Overseer*  of 

Horton 

v. 

Overseers  of 
Lkeds. 


R.  Hall,  for  the  respondents.  The  question  is,  Whether 
a  private  serving  in  an  English  militia  regiment  is 
"  serving  Her  Majesty  as  a  soldier,"  so  that  the  time  of 
his  service  is  to  be  excluded  in  the  computation  of  the 
five  years  of  residence  which  render  a  pauper  irreraove- 
able  under  stat.  9  &  10  Vict  c.  66.  s.  1.  The  words  of 
the  section  do  not  expressly  specify  militia  men.  [Lord 
Campbell  C.  J.  Nor  artillery  men :  is  not  an  artillery 
man  a  soldier?]  The  Legislature  appears  to  have  dis- 
tinguished militia  men  from  regular  soldiers.  Thus  stat. 
43  G.  3.  c.  47.  s.  2.  contained  regulations  (since  re- 
pealed) as  to  the  allowances  to  be  made  out  of  the  poor 
rate  to  the  families  of  persons  "serving  or  enrolled  in 
the  militia  of  England  :w  but  a  completely  separate  set 
of  regulations  was  made  in  the  same  year,  by  stat. 
43  G.  3.  c.  61.,  for  "every  soldier,"  and  the  wife  of 
such  "soldier."  This  last  Act  comprehends  "soldiers 
and  marines,  and  sailors,"  just  as  stat.  9  &  10  Vict.  c.  66. 
s.  1.  comprehends  "soldier,  marine,  or  sailor/  Now  it 
may  be  fairly  argued  that  the  two  Acts,  by  using  similar 
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Overseers  of    **    "   C'ear   tnat    stat-  43  G*  3-   c-  **•    ^^    not  aPPty  to 

Hortom  militia  men.  Stat  42  G.  3.  c.  90.,  which,  with  some 
Ovencen  of  variations,  is  the  foundation  of  the  present  laws  as  to 
the  militia,  uses  the  word  "militia."  [Lord  Campbell 
C.  J.  The  general  meaning  and  object  of  the  excep- 
tion in  stat  9  &  10  Vict  c  66.  s.  1.  manifestly  applies 
to  militia  men.]  It  must  be  admitted  that  in  an  early 
Militia  Act,  stat  13  &  14  C.  2.  c  3.  (a),  the  word 
"  soldier"  will  be  found  to  have  been  applied  to  militia 
men. 

Pickering,  contra,  was  not  called  on. 

Lord  Campbell  C.  J.  There  has  been  certainly  no 
want  of  ingenuity  or  vigour  on  the  part  of  the  learned 
counsel  for  the  respondents :  yet  I  cannot  entertain  any 
doubt  that  a  man  serving  Her  Majesty  in  the  militia  is 
serving  her  as  a  soldier,  within  the  meaning  of  the 
exception  in  stat  9  &  10  Vict  c.  66.  «.  1.  The  time 
of  such  service  is  therefore  excluded  from  the  compu- 
tation of  the  time  which  is  to  confer  the  status  of 
irremoveability :  and  there  must  be  judgment  for  the 
appellants. 

Coleridge,  Wightman  and  Eble  Js.  concurred. 

Judgment  for  appellants. 

(a)  See  also  slat.  15  C.  2.  c.  4. 
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Hanson,   appellant,    and   The   Local  Board  of  Wedne^^ 

November  1 4th. 

Health  for  the  District  of  Epsom,  respondents. 

f\N  22d  October  1855  a  highway  rate  was  made  by  A  local  board 

The  Local  Board  of  Health  for  the  district  of  under  their 
Epsom,  as    surveyors  of  highways   of  the    parish   of  ^p^o^Wgh- 
Epsom,  which  is  coextensive  with  the  said  district ;  and  JJJj£  f J  7tfbjr 
which  rate  was  made  under  the  powers  of  the  General  J^J11^ 
Highway  Act,  5  &  6  W.  4.  c.  50.,  and  of  The  Public  1848  (lia'ia 

Vict.  e.  63.), 

Health  Act,  1848,    11  &   12   Vict   c.  63.     Notice  of  may  lay  a 

highway  rate 

appeal  to  the  general  quarter  sessions  for  the  county  on  the  district, 
of  Surrey,  and  a  statement  in  writing  of  the  grounds  trict  is  con. 
of  such  appeal  against  the   rate,   were  given   by   the  ^^^^l 
appellant  to  the  Local  Board.  !&htTd« 

The  parties,  by  consent,  and  by  order  of  Lord  Camp-  ^f  &  ® 
bell  C.  J.,  agreed  to  state  the  facts  of  the  case  in  the  *-27- 

^   9  m  Although  a 

form  of  a  special  case  for  the  opinion  of  this  Court,  and  large  part  of 

,  .      .  .  __  .iti..  o     i        thc  ^Strict  « 

that  a  judgment  in  conformity  with  the  decision  of  the  occupied  by 
said  Court  might  be  entered  &c.  f/awTJed  to°  ' 

The  case  was  in  substance  as  follows.  trKwto under 

The  appellant  occupies,  and  is  assessed  in  the  said  ^  j^f, 
rate  in  respect  of,  meadow  land  in  his  occupation,  in  the  fi^g^^jJi 
said  parish,  and  is  assessed,  as  are  the  several  occupiers  **  assessable 

r  ml  only  at  one 

of  property  included  in  the  said  rate,  in  proportion  to  fourth  of  its 

i  i       i  /.    i     .  .  •  net  annual 

the  net  annual  value  of  their  respective  occupations,  as  value. 
required  under  the  General  Highway  Act,  5  &  6  W.  4. 
c.  50.  s.  27.     In  the  said  parish  is  tbte  town  of  Epsom, 
in  which  are  two  miles  in  length  of  highway,  mainly 
consisting  of  streets;  and  the  rest  of  the  parish  sur- 
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1855.       rounding  the  said  town  is  a  thinly  peopled  agricultural 

Hanson      district,  and  contains  twenty  eight  miles  in  length  of 

Epsom       public  highway  hitherto  repairable  and  repaired  by  the 

^ HeidtT1   8urvey°r  of  highways  of  the  said  parish  at  the  expence 

of  the  rate  payers  assessed  to  the  highway  rate  of  such 

parish.     The  area  of  the  town  part  of  the  parish  consists 

of  about  three  hundred  and  fifty  acres.     The  area  of 

the  said  agricultural  part  of  the  said  parish  consists  of 

about  four  thousand  and  forty  acres. 

From  the  time  when  The  Local  Board  of  Health  for 
Epsom  was  established  under  The  Public  Health  Act, 
1848,  down  to  the  present  time,  there  have  been  no 
moneys  carried  to  the  district  fund  account.  Under  the 
provisions  of  The  Public  Health  Act,  1848,  and  at  the 
time  when  the  rate  appealed  against  was  made,  it  was 
necessary  to  make  a  rate  for  the  repair  of  the  highways 
of  the  said  parish  and  district. 

The  appellant  contends  that  The  Local  Board  had 
no  power,  as  surveyors  of  highways,  to  make  any  such 
rate,  but  were  bound  to  make  a  general  district  rate 
under  sect.  88  of  The  Public  Health  Act,  1848;  and 
that  the  appellant,  as  an  occupier  of  meadow  land  in 
the  parish,  ought  in  respect  thereof  to  have  been 
assessed,  not,  as  he  is  by  the  rate  in  question,  on  the 
net  annual  value  of  such  meadow  land,  but  in  the 
proportion  of  one  fourth  part  only  of  such  net  annual 
value. 

If  the  Court  should  be  of  opinion  that  The  Local 
Board  of  Health  had  no  power  to  lay  such  rate  for 
repairing  the  highways  of  the  parish,  but  were  bound 
to  lay  a  rate  under  sect  88  of  The  Public  Health  Act, 
1848,  assessing  all  occupiers  of  land  used  as  arable, 
meadow  or  pasture  ground  only,  or  as  woodlands  &c, 
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in  the  proportion  of  one  fourth  part  only  of  the  net        \S55. 

annual  value  thereof,  in  such  case  the  said  rate  is  to  be  Hanson 
quashed :  otherwise  the  same  is  to  be  confirmed. 


Paskley,  for  the  respondents.  By  sect.  117  of  The 
Public  Health  Act,  1848,  "  The  Local  Board  of  Health 
within  the  limits  of  their  district  shall,  exclusively  of  any 
other  person  whatsoever,  execute  the  office  of  and  be 
surveyor  of  highways,  and  have  all  such  powers,  autho- 
rities, duties  and  liabilities  as  any  surveyor  of  highways 
in  England  is  now  or  may  hereafter  be  invested  with  or 
be  liable  to  by  virtue  of  his  office  by  the  laws  in  force  for 
the  time  being,  except  in  so  far  as  such  powers,  duties, 
or  authorities  are  or  may  be  inconsistent  with  the  pro- 
visions of  this  Act."  Among  the  powers  of  the  surveyor, 
under  stat  5  &  6  W.  4.  c.  50.,  is  that  of  laying,  by  sect 
27,  a  highway  rate  on  the  parish.  And  the  exercise  of 
such  powere  by  The  Local  Board  is  not  here  inconsistent 
with  the  provisions  of  The  Public  Health  Act,  1848. 
The  preamble  of  that  Act  shews  that  the  enactments 
had  in  view  the  condition  of  towns  and  populous  places. 
By  sect.  8,  one  tenth  of  the  inhabitants  of  "  any  city, 
town,  borough,  parish,  or  place  having  a  known  or 
defined  boundary,"  to  the  number  of  not  less  than  thirty, 
may  petition  to  have  a  report  made  with  a  view  to  the 
application  of  the  Act :  therefore  the  Legislature  con- 
templated the  existence  of  the  power  of  surveyors  in  the 
instance  of  all  such  places.  Sect.  86  gives  power  to  lay 
special  district  rates  for  permanent  improvements ;  sect. 
87  directs  the  keeping  a  district  fund  account,  and 
gives  power  to  lay  a  general  district  rate  for  such 
expenses  as  are  charged  by  the  Act  on  such  rate,  and 
for  other  expenses  of  executing  the  Act  not  provided 
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Hanbon  account  Sect  89  empowers  the  Board  to  divide  their 
Epsom  district  into  parts,  to  be  separately  assessed  to  special  or 
L<fH  alT*  8eneral  district  rates ;  and  then  the  section  in  question, 
the  117th,  gives  the  general  powers  of  surveyors  of  high- 
ways, which  enable  the  Board  to  defray  the  expenses  of 
highways,  and  which  may  be  put  into  operation  without 
difficulty  wherever,  as  here,  the  whole  district  is  co- 
extensive with  the  whole  parish.  The  regulations  as  to 
highway  rates,  in  sect  27  of  stat  5  &  6  W.  4.  c.  50., 
give  to  surveyors  powers  of  rating  very  different  from 
those  possessed  by  overseers  of  the  poor ;  whereas  the 
district  rates,  under  The  Public  Health  Act,  1848,  are 
assessed  as  poor  rates  are.  [Coleridge  J.  By  sect  117  of 
The  Public  Health  Act,  1848,  the  preceding  surveyors 
may  recover  the  uncollected  highway  rate,  and  are  to 
hand  over  the  surplus  to  the  district  fund.]  That  will 
be  a  trifling  sum.  [Coleridge  J.  Can  it  be  then 
applied  to  the  repair  of  highways?]  It  seems  that  it 
must  A  difficulty  arises  where  the  district  and  parish 
are  not  conterminous :  there,  since  the  ordinary  power  of 
surveyors  to  rate  the  parish  are  inapplicable,  the  expense 
of  the  repair  of  the  highways  is  an  expence  not  other- 
wise provided  for,  and  it  must  be  defrayed  by  a  general 
district  rate ;  Elmer  v.  Norwich  Local  Board  of  Health  (a). 
It  was  not  there  suggested  that  injustice  would  be  done  by 
an  ordinary  highway  rate,  had  that  been  practicable ;  but 
it  would  have  been  inconvenient,  and  indeed  impossible, 
to  lay  a  general  highway  rate  there.  Yet  even  there 
the  Court  expressed  a  sense  of  the  difficulty  of 
applying  their  construction  to  the  Act 


(«)  3  E.  $  B.  517. 
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Joseph  Brown,  contra.  The  power  to  lay  a  highway 
rate  is  within  the  exception  in  sect.  117  of  The  Public 
Health  Act,  1848,  "  so  far  as  such  powers,  duties,  or 
authorities  are  or  may  be  inconsistent  with  the  provisions 
of  this  Act"  The  highway  rate,  by  stat  5  &  6  W.  4. 
c.  50.  *.  27.,  is  to  be  assessed,  like  the  poor  rate,  on  the 
full  annual  value  of  the  property :  by  sect.  88  of  The 
Public  Health  Act,  1848,  occupiers  of  arable,  meadow, 
or  pasture  ground,  and  of  other  kinds  of  property,  are  to 
be  rated  at  only  one  fourth  of  the  annual  value.  By 
sect.  33  of  stat  5  &  6  W.  4.  c.  50.  property  previously 
exempt  from  statute  duty  is  to  be  exempted  from 
highway  rate.  Further,  the  district  rate  is  applicable  to 
numerous  purposes  to  which  the  highway  rate  cannot  be 
applied.  The  duties  imposed  on  the  Board  with  respect 
to  highways,  as,  for  instance,  by  sect  68,  are  more 
extensive  than  those  with  respect  to  which  the  rates  are 
to  be  levied  under  the  Highway  Act,  as  was  pointed  out 
in  the  judgment  of  Elmer  v.  Norwich  Local  Board  of 
Health  (a);  the  district  fund  therefore  is  applicable  to 
such  expenses,  under  sect.  87,  they  being  "not  other- 
wise expressly  provided  for."  [Coleridge  J.  Look  at 
the  proviso  at  the  end  of  sect.  117  of  The  Public 
Health  Act,  1848.]  The  Court,  in  Elmer  v.  Norwich 
Local  Board  of  Health  (a),  points  out  that  this  creates 
no  difficulty.  That  was,  it  is  true,  a  case  where  the 
district  comprehended  several  parishes;  but  in  Regina 
v.  Worthing  Road  Trustees  (J),  where  the  district  formed 
part  of  a  parish,  this  Court  laid  it  down  in  quite  general 
language,  that,  except  for  the  purpose  of  contributing  to 
the  deficiency  of  a  turnpike  trust  under  stat.  4  &  5  Vict 
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1855.  e-  59.,  the  repair  of  highways  is  to  be  defrayed  oat  of  a 
Haji10ji  district  rate.  Now,  if  the  Act  had  expressly  declared 
Ef^)M  that  a  district  rate  might  be  laid  for  the  repair  of 
'oTHcdkiL*  lush**!8*  no  doubt  this  would  have  been  such  an 
inconsistency  as  is  pointed  at  in  the  exception  in  sect 
117:  it  follows  that,  this  appearing,  by  the  case  last 
mentioned,  to  be  the  legal  construction  of  the  Act,  the 
inconsistency  exists.  No  injustice  need  arise  from  the 
different  rates  at  which  different  property  is  to  be 
assessed  under  the  district  rate :  that  will  be  obviated  by 
the  exercise  of  the  power  of  dividing  into  districts,  given 
in  sect.  89.  And,  when  such  a  division  does  not  take 
place,  it  will  probably  be  a  case  where  the  benefits, 
direct  and  .  indirect,  are  on  the  whole  reasonably  dis- 
tributed in  proportion  to  the  different  rates  of  assessment, 
a  principle  recognised  in  DorKny  v.  Epsom  Local  Board 
of  Health  (a> 


Pashley,  in  reply,  was  stopped  by  the  Court 

Lord  Campbell  C.  J.  The  question  is,  whether  The 
Local  Board  may  lay  a  highway  rate  on  the  whole 
parish  with  which  their  district  is  conterminous,  not 
whether  they  may  or  may  not  lay  a  district  rate  for  the 
repair  of  the  highways.  By  sect  117  of  The  Public 
Health  Act,  1848,  the  Board  has  all  the  powers, 
authorities,  duties  and  liabilities  of  the  surveyors  of 
highways.  The  surveyors  of  higways  might  lay  a  high- 
way rate  on  all  the  property  within  the  parish.  Is  there 
any  thing  to  shew  that  this  is  a  power  inconsistent  with 
the  Act,  so  as  to  bring  the  case  within  the  exception  in 


(a)  Ante,  p.  471. 
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1855. 


Hanson 
▼. 

Epsom 


sect.  117?    Nothing.    Though  The  Local  Board  may 

lay  a  district  rate,  that  does  not  take  away  the  power 

to    lay   a    highway  rate.      Elmer   v.    Norwich   Local 

Board  of  Health    (a)  and  Regina  v.    Worthing  Road    ^^^ 

Trustees  (b)  are  inapplicable.     In  the  former  case  many 

parishes  were  comprehended  in  the  district:   in   the 

latter  the  district  was  only  part  of  a  parish.     Here  the 

district  and  parish  are  conterminous,  and  the  difficulty 

which  arose  in  those  cases  does  not  exist 


Coleridge  J.  I  am  of  the  same  opinion.  The 
question  is,  not  whether  the  Board  might  lay  a  district 
rate,  but  whether  they  can  lay  a  parochial  highway 
iqte.  It  may  well  be,  considering  that  the  district  and 
the  parish  are  not  always  conterminous,  that  the  Legis- 
lature has  conferred  different  powers  according  to 
circumstances.  No  doubt  the  earlv  words  of  sect.  117 
do  give  power  to  the  Board  to  lay  a  highway  rate: 
it  would  require  very  clear  words  to  take  away  such 
power.  Then  there  is  a  limitation  imposed  in  one  case : 
they  cannot  make  the  inhabitants  of  a  district,  not  con- 
terminous with  a  parish,  liable  to  the  repair  of  the 
parish  highways  without  the  district.  Then,  at  the  end 
of  sect  117,  comes  a  proviso  "  that  neither  the  allowance 
by  justices,  nor  the  signature  by  The  Local  Board  of 
Health,  shall  be  necessary  in  the  case  of  any  rate  made 
by  The  Local  Board  of  Health  under  this  Act"  That 
seems  clearly  to  assume  that  the  rate  might  be  in  the 
nature  of  a  highway  rate,  where,  under  sect.  27  of  stat 
5  &  6  W.  4.  c.  50.,  the  signature  of  the  surveyor  and 
the  allowance  of  justices  are  required.     This,  therefore, 


(a)  3  M.  4-  B.  517. 


(fc)  3  B.  J-  B.  989. 
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of  Health. 


suggests  a  strong  argument  in  favour  of  the  power  to 
lay  a  highway  rate ;  an  argument,  I  think,  not  met  by 
the  part  of  the  judgment  in  Elmer  v.  Norwich  Local 
Board  of  Health  (a)  which  has  been  referred  to,  though 
in  that  particular  instance  the  inference  arising  from 
the  proviso  could  not  be  applied.  As  we  find  that 
there  is  a  general  transfer  to  the  Board  of  the  powers 
of  the  surveyors,  and  as  this  is  limited  in  specified  cases 
not  comprehending  this  case,  we  must  hold  that  the 
Board  have  the  power  in  question. 


Wightman  J.  The  language  of  sect.  1 17,  particularly 
that  of  the  proviso  at  the  end,  shews  that  the  Legislature 
contemplated  the  laying  of  a  highway  rate  by  The 
Local  Board  of  Health :  and  the  enacting  part  gives 
such  powere  of  the  surveyors  as  are  not  inconsistent 
with  the  Act  There  is  here  no  such  inconsistency; 
though  in  the  two  cases  which  have  been  cited,  where 
the  district  and  the  parish  were  not  conterminous,  there 
would  have  been  an  inconsistency. 


(Erle  J.  was  absent) 


Judgment  for  the  respondents. 

(a)  3  E.  fr  B.  528. 
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Powell  and  others  against  Hyde.  ??"rwifl3\.,_ 

*  November  15th. 

A  CTION  on  a  policy  of  insurance  on  goods  in  the  By  a  policy  of 
ship  Bedlington  from  Galatz  to  London.   The  decla-  goods  on  board 
ration  set  out  the  policy,  which  was  made  on  24th  March  they* were  ' 
1854.     It  contained  the  following  clause.     "Warranted  ^^ 
free  from  particular  average,  unless  stranded,  sunk  or  capture  and 
burnt;    also  from  capture  and  seizure,  and  the  conse-  tbeconse- 

*  m  quences  of 

quences  of  any  attempt   thereof!      Touching  the   ad-  any  attempt 

j        .,      i--  i_  i_  j  j  tbercof-"   Tho 

ventures  and  perils  which  we  the  assured  are  contented  perils  insured 

to  bear,  and  do  take  upon  us  in  this  voyage ;  they  are  enumerated  as 

of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  2^^ 


thieves,  jettizons,  letters  of   mart  and  counter  mart,  SJ^^JJJ^ 
surprisals,  takings  at  sea,  arrests,  restraints,  and  detain-  P*rate8»  r"er8' 
ments  of  all  kings,  princes,  and  people,  of  what  nation,  «°ns,  letters 
condition,  or  quality  soever;  barratry  of  the  master  and  countermart, 

surprisals, 

mariners,  and  of  all  other  perils,  losses,  and  misfortunes  takings  at  sea, 
that  have  or  shall  come  to  the  hurt,  detriment,  or  danger  Btraints,  and 
of  the  said  goods,  and  merchandizes,  and  ship,  &c.  or  an*1^™1**., 
any  part  thereof."    The  declaration  averred  the  shipping  ^J?  ^[ls, 
of  the  goods  at  Galatz,  and  the  interest  of  the  plaintiff*  lo8Se9' and  „ 

°  r  misfortunes." 

in  such  goods:  and  that,  on  1 7th  March  1854,  the  vessel    ,  Held:  that 

°  the  exception 

introduced  by 
the  warranty 
was  not  confined  to  legal  capture  or  seizure,  but  that  an  illegal  capture  or  seizure  was 
within  both  the  exception  and  the  perils  enumerated  as  insured  against. 

The  B.t  a  British  ship,  in  her  passage  down  the  Danube,  passed  within  shot  of  a  Russian 
fort,  there  being  then  war  between  Turkey  and  Rueeia,  but  no  war  between  Great  Britain 
and  Russia.  The  Russian  fort  fired  into  her,  and  sunk  her,  alleging  that  the  vessel  was 
mistaken  for  a  Turk,  but  permitted  her  crew,  after  some  detention,  to  depart.  It  appearing 
to  the  Court,  on  the  whole  of  the  facts,  that  the  object  of  the  Russians  was  to  detain  the 
ship:   Held, 

That,  but  for  the  warranty,  the  insurers  would  have  been  liable ;  but  that  the  warranty 
protected  them. 
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1855.       whh  the  goods  on  board  set  sail  from  Galatz  on  her 

PowELL      voyage  to  the   United  Kingdom;  and  that,  while  she 

Hydk        was  proceeding  on  her  voyage,  with  the  goods  on  board, 

she  was,  "by  the  accidents  and  certain  of  the  perils 

insured  against  by  the  said  policy,  sunk  and  foundered," 

and  the  goods  were  lost  to  plaintiffs. 

Pleas.  1.  That  the  said  vessel,  with  the  said  goods 
on  board  thereof,  was  not,  by  any  of  the  said  perils 
insured  against  by  the  said  policy,  sunk  and  foundered, 
or  the  said  goods  lost  as  alleged.  2.  That  the  said  vessel 
was  sunk,  and  the  said  goods  lost,  by  perils  from  which 
the  same  were  by  the  said  policy  warranted  free.  Issues 
on  these  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Sit- 
tings in  London  after  Trinity  Term  1855,  the  following 
facts  appeared.  The  vessel  left  Galatz,  as  stated  in  the 
declaration,  on  her  voyage  down  the  Danube.  Before 
she  reached  the  mouth  of  the  Danube  she  was  intentionally 
fired  into  from  a  Russian  fort  situate  on  the  left  bank  of 
the  river,  and  sunk,  having  at  the  time  a  British  flag  flying. 
War  was  then  going  on  between  Turkey  and  Russia  ;  but 
there  was  no  war  between  England  and  Russia.  The 
Russian  fort  was  exchanging  shots  with  a  Turkish  fort. 
The  crew  of  The  Bedlington  took  to  their  boats,  landed 
on  the  left  bank  of  the  river,  and  were  there  detained  for 
some  weeks,  and  finally  released.  The  commander  of 
the  Russian  fort  declared,  on  the  landing  of  the  crew, 
that  he  mistook  the  flag  for  a  Turkish  flag;  which, 
according  to  the  evidence  for  the  plaintiffs,  was  very 
improbable.  It  appeared  that,  shortly  before,  another 
vessel  under  the  British  flag  had  been  fired  into  from 
the  same  fort,  and  required  to  drop  her  anchor.  The 
counsel  for  the  defendant  contended  that  this  loss  was 
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either  within  the  warranty,  as  being  a  capture  or  seizure,        1855. 
or  attempt  at  capture  or  seizure,  or  not  within  the  risks       p0wkll 
insured  against.     A  verdict  was  taken  for  the  plaintiffs,       hyde- 
with  leave  reserved  to  move  to  enter  a  verdict  for  the 
defendant 

In  this  Term,  Sir  F.  Thesiger  obtained  a  rule  Nisi 
for  entering  a  verdict  for  the  defendant,  "  on  the  ground 
that  the  loss  of  the  vessel  was  not  a  loss  within  any  of 
the  risks  insured  against,  but  was  a  loss  within  the 
words  of  the  policy,  warranted  free  from  capture  and 
seizure,  and  the  consequences  of  any  attempt  thereof." 

Watson  and  Cleasby  now  shewed  cause.  First:  the 
capture  and  seizure  pointed  to  in  the  warranty  are 
lawful  capture  or  seizure,  effected  by  a  party  having 
authority  to  capture  or  seize:  and  there  can  be  no 
doubt  that  the  warranty  was  made  in  contemplation  of 
the  war  with  Russia,  which  began  very  soon  after.  The 
words  of  an  agreement  must  be  construed  by  the  rule 
laid  down  by  Lord  Coke  as  to  Acts  of  Parliament,  that 
they  "  must  be  taken  in  a  lawful  and  rightful  sense ;" 
Co.  Lit.  38 1  b.  The  capture  or  seizure,  if  not  lawful, 
was  piratical;  and  the  warranty  cannot  have  been  in- 
tended to  exclude  piratical  capture ;  for  that  is  expressly 
made  a  risk  to  be  insured  against.  The  warranty  is  to 
be  construed  most  strongly  against  the  underwriters; 
Blackett  v.  Royal  Exchange  Assurance  Company  (a). 
But,  further,  this  was  not  a  capture  or  seizure  at  all, 
but  a  loss  occasioned  by  mistake;  and  it  is  therefore 
a  loss  within  the  risks  enumerated  in  the  policy,  as 
appears  from  Cullen  v.  Butler  (&),  where  the  assured  re- 
covered, on  a  policy  specifying  the  same  perils,  for  a  loss 

(a)  2  Ct.  fr  /.  244.  251.  (6)  5  M .  fr  S.  461. 

VOL.    V.  2    R  E.    &    D. 


Hyde. 


610  MICHAELMAS  TERM. 

1855.  caused  by  a  ship  firing  into  the  assured  ship  under 
POWELL  the  mistaken  apprehension  that  she  was  an  enemy. 
The  loss  was  treated  as  one  occasioned  by  the  "other 
perils"  included  within  the  general  words  of  the  policy. 
No  attempt  was  here  made  by  the  Russians  to  obtain 
possession  of  the  vessel.  The  crew  were  not  made 
prisoners.  If  there  was  no  mistake,  the  object  was 
destruction,  not  capture  or  seizure. 

Sir  F.  Tltesyer,  Bramwett  and  Wilde,  contra.  As 
between  insurer  and  insured,  a  capture  by  a  pirate  and 
a  capture  by  an  enemy  stand  on  the  same  footing; 
Goss  v.  Withers  {a\  If  this  case  be  not  within  the 
warranty,  it  is  not  among  the  losses  insured  against: 
the  words  "all  other  perils,  losses"  &c  must  refer  to 
causes  ejusdem  generis  with  the  losses  previously 
specified;  such  as  capture,  when  the  intention  is  to 
appropriate,  and  arrest,  when  the  intention  is  merely  to 
detain.  In  Cutten  v.  Butler  (b)  the  general  words  were 
applied  to  the  loss  because  it  was  ejusdem  generis.  A 
capture  by  any  lawful  authority  is  within  the  policy, 
though  it  may  be  a  capture  not  ultimately  sustainable. 
[Erie  J.  If  the  seizure  or  capture  was  supported  by  the 
Government  of  the  party  seizing,  it  might  constitute  a 
casus  belli.]  It  might :  and  then  it  would  not  be  the 
less  a  capture  for  being  a  violation  of  international  law. 
On  the  facts,  this  cannot  be  considered  to  have  originated 
in  mistake :  it  was  a  seizure,  or  attempt  at  seizure,  at  the 
lowest ;  and  both  are  within  the  warranty. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
verdict  should  be  entered  for  the  defendant     But  for 

(a)  2  Burr,  683.  695.  (A)  5  AT.  J-  S.  461. 
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the  warranty,  this  would  have  been  a  loss  within  the        1855. 

terms  of  the  policy.     I  am  of  opinion  that  "  capture,"  L     PowELL 

in  the  warranty,  is  not  confined  to  lawful  capture,  but!      ^y'DEm 

includes  any  capture  in  consequence  whereof  the  ship\ 

is  lost  to  the  insured.     The  underwriters  here,  seeing 

what  perils  were  likely  to  accrue  in  the  Danube,  took 

care   to  protect   themselves.      Even   if  the   exception 

introduced  by  the   warranty  were   confined  to  lawful 

capture,  I  am  not  prepared  to  say  that  the  stoppage 

here  was  unlawful :  but  I  do  not  give  my  judgment  on 

that  ground.     It  is  suggested  that  the  object  of  the 

Russians  was  the  entire  destruction  of  the  vessel :  but, 

upon  the  evidence  before  us,  I  think  their  object  was 

to  detain  the  ship.     When  they  had  fired  on  the  ship, 

and  the  crew  had  left  her,  and  she  was  at  the  mercy  of 

the  Russians,  I  am  of  opinion  that  she  was  seized  by 

them :  that  there  was,  not  only  an  attempt  at  seizure, 

but  an  actual  seizure. 

Coleridge  J.  I  am  of  the  same  opinion.  I  think 
this  was  a  capture  by  lawful  authority,  though  it  was  a 
capture  that  could  not  have  been  afterwards  sustained. 
The  intention  of  the  Russians  was,  I  think,  to  seize  the 
vessels  that  passed,  though  their  conduct  was  very 
reckless.     A  mistake  might  well  have  been  made. 

Wightman  J.  Assuming  the  facts  to  shew  either 
seizure,  or  an  attempt  to  seize,  it  appears  to  me  that,  if 
we  were  to  confine  the  exception  to  cases  of  legal  acts, 
we  could  not  hold  that  illegal  acts  are  within  the  perils 
insured  against.  The  declaration  here  does  not  state 
the  precise  nature  of  the  peril  causing  the  loss,  as  would 
have  been  necessary  under  the  former  rules  of  pleading. 

2  r  2 


V. 

Hyok. 
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1855,  But,  whatever  the  cause  was,  it  must. have  been  either 
PowEl  f  a  seizure  or  the  consequence  of  an  attempt  at  seizure. 
The  evidence  is  that  they  wanted  to  oblige  the  vessel  to 
drop  anchor. 

(Erlb  J.  had  left  the  Court  towards  the  close  of  the 
argument  in  support  of  the  rule.) 

Rule  absolute. 


Thursday  Samuel  Drury  against  Anne  Macnamara. 

By  writing  rpHE  declaration  alleged  that,  in  consideration  that 

not  under  seal,  J^                                              o                » 

signed  by  plaintiff  agreed  to  take  and   become  tenant  of  a 

plaintiff  and  l                    ° 

defendant,  farm  of  defendant,  at  a  yearly  rent  of  150L  IBs.,  and 

plaintiff  agreed  .                                          m 

to  uke  of  upon  certain  terms  and  conditions,  the  tenancy  to  corn- 
farm  at  a  mence  from  29th  September  1853,  for  a  term  of  eight 
"°theJtenancy  years>  ana*  to  farm  and  cultivate  the  farm,  defendant 

fromThTwth  a«reed  vvith  Plaintiff  to  let  the  farm  t(>  plaintiff  at  the 

day  ot  Sep.  gaid  rcntj  an(j  Upon  the  sajci  terms  and  conditions,  and 

for  a  term  of  that  the  tenancy  should  commence  on  the  said  day,  and 

eight  years,  *                                                                       " 

subject  to  a  continue  for  the  said  term,  and  that  defendant  would 
lease"  to  be 

drawn  up  by  give  to  plaintiff  possession  of  the  farm,  and  enable  him 

Held  that  to  enter  thereon,  before  or  on  the  said  29th  September 

con'tractby0  1853,  or  before  or  on  such  other  or  later  day  as  would 

gUe^idDtiff  reasonaDty  enable   plaintiff  to  farm  and   cultivate  the 

possession  of  farm  and  prepare  the  same  for  farming  andjbultivation 

the  farm  on  r     r                                                     °        ^sr 


ng  andJbu 


the  day  named;  during  the  season  then  next  ensuing^pRt  after  the 

session  was  to 

be  given  only 

on  the  commencement  of  a  tenancy  under  a  lease  for  eight  years,  and  this  agreement  was 

void  as  a  lease,  under  stat.  8  &  9  Vict.  c.  106.  «.  3. 
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making  of  the  agreement,  and  in  order  to  the  farming  1855. 
and  cultivation  of  the  farm,  and  before  the  breach  Drurv 
hereinafter  mentioned,  plaintiff  paid  and  laid  out  large  Macnamaba. 
sums  of  money  for  and  in  respect  of  tools,  implements, 
horses,  workmen  and  servants,  by  him  bought,  kept, 
maintained,  hired  and  employed,  respectively,  for  and 
with  a  view  to  such  farming  and  cultivation  as  was  then 
necessary  and  proper  in  that  behalf;  and,  up  to  and  on 
the  said  29th  September  1853,  was,  and  at  all  times 
subsequently  has  been,  ready  and  willing  to  take  and 
become  tenant  of  the  farm,  and  to  do  all  things  on  his 
part  to  be  done.  And,  although  the  reasonable  and 
proper  time  for  giving  possession  of  the  farm  to  plaintiff, 
in  order  reasonably  to  enable  him  to  farm  and  cultivate 
the  farm  and  prepare  the  same  for  farming  and  cultiva- 
tion during  the  season  next  ensuing  such  agreement  of 
defendant,  had  passed  before  the  commencement  of  this 
suit,  of  which  premises  respectively  defendant  had  notice, 
yet  defendant  did  not,  before  or  on  the  said  29th 
September  1853,  or  on  any  such  other  or  later  day  as 
aforesaid,  or  at  any  time  subsequently,  give  to  plaintiff 
possession  of  the  farm,  or  enable  him  to  enter  thereon ; 
and  plaintiff  has  been  wholly  unable  to  obtain  possession 
thereof.  By  reason  whereof  plaintiff  has  lost  and  been 
deprived  of  the  having  the  farm  during  all  the  time 
from  the  said  29th  September,  and  of  the  benefits  and 
advantages  which  he  might  have  derived  from  farming 
and  cultivating  the  same;  and  the  said  tools,  imple- 
ments, horses,  workmen  and  servants  have  been  wholly 
useless  and  unemployed,  and  of  no  advantage  to  plain- 
tiff; and  plaintiff  has  been  otherwise  put  to  great  cost 
and  expence,  by  reason  of  not  having  the  said  farm  and 
in  endeavouring  to  obtain  possession  thereof." 
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1855.  Plea:    Non  assumpsit     Issue  thereon.     (There  was 

Drury       another  issue,  as  to  which  no  question  arose  in  banc.) 

Mac  amara  ^n  ^e  tr*a^  "}€^ore  Wiffhtman  J.,  at  the  last  Hert- 
fordshire  assizes,  it  appeared  that  an  agreement  in 
writing,  not  under  seal,  was  made  between  plaintiff  and 
defendant,  of  which  the  material  parts  were  as  follows. 

"I,  the  undersigned  Samuel  Drury,  of"  &a,  "do 
hereby  agree  to  take  of  Mrs.  Anne  Macnamara,  of  &&, 
"the  farm  in  the  parishes  of  &c,  "at  a  yearly  rental 
of  130£  18*. ;  the  rent  to  be  payable  quarterly,  if  de- 
manded; I  paying  all  rates  and  taxes  except  the  pro- 
perty tax,  and  agreeing  to  keep  all  the  buildings  &c.  in 
tenantable  repair  (fire  excepted);  Mrs.  Macnamara 
agreeing  to  find  me  bricks,  tiles,  lime  and  rough  timber 
for  such  repairs,  and  also  to  lay  out  a  sum  of  not  ex- 
ceeding 25L  in  repairs  &c.  upon  the  said  buildings :  the 
tenancy  to  commence  from  the  29th  day  of  September 
next,  for  a  term  of  eight  years,  subject  to  a  lease 
(whereby  I  shall  bind  myself  to  leave  one  fourth  part  of 
the  arable  land  fallow,  although  1  do  not  receive  so 
much),  to  be  drawn  up  by  Mrs.  Anne  Macnamara* 
solicitor;  the  expence  of  the  said  lease  to  be  borne 
between  me  and  Mrs.  Macnamara  in  equal  proportions. 
Dated  this  23d  day  of  August  1853.  Samuel  Drury. 
I  agree  to  this;  Anne  Macnamara.". 

The  defendant's  counsel  contended  that  this  agree- 
ment did  not  support  the  declaration.  A  verdict  was 
taken  for  the  plaintiff,  with  leave  to  move  to  enter  a 
verdict  for  defendant. 

In  this  Term,  H.  Hawkins  obtained  a  rule  to  shew 
cause  why  a  verdict  should  not  be  entered  for  the  de- 
fendant on  the  first  issue,  or  why  a  new  trial  should  not 
be  had,  on  the  grounds:  "That  there  was  no  evidence 


Macnamara. 
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to  warrant  the  finding  of  the  first  issue  for  the  plaintiff,  IS55. 
and  that  it  ought  to  have  been  found  for  the  defendant ;  DRUaY 
That  the  learned  Judge  who  tried  the  cause  misdirected 
the  jury  in  leaving  the  first  issue  to  them,  and  ought  to 
have  directed  them  to  find  for  the  defendant  on  the 
first  issue ;  That  there  was  neither  an  express  nor  an 
implied  agreement  such  as  is  alleged  in  the  declaration, 
nor  any  evidence  of  such  an  agreement;  That  no 
tenancy  ever  was  created  between  the  defendant  and 
the  plaintiff,  but,  if  anything,  a  mere  agreement  for  a 
tenancy ;  And  that,  upon  such  an  agreement,  no  demise 
having  been  made,  no  obligation  arose,  on  the  part  of 
the  defendant,  to  give  to  the  plaintiff  possession  of  the 
premises  as  mentioned  in  the  declaration;  That  there 
was  no  memorandum  in  writing  of  the  agreement  men- 
tioned in  the  declaration  sufficient  to  satisfy  the  Statute 
of  Frauds;  That  the  verdict  on  the  first  issue  was 
against  the  weight  of  evidence ;  That  the  plaintiff  never 
had  any  legal  interest  in  the  farm  which  entitled  him  to 
have  possession  thereof." 

Bovill  and  Winser  now  shewed  cause.  The  question 
arises  under  stat  8  &  9  Vict  c.  106.  s.  3.,  which  enacts 
that  "  a  lease,  required  by  law  to  be  in  writing,  of  any 
tenements  or  hereditaments,"  made  after  1st  October 
1845,  shall  "be  void  at  law,  unless  made  by  deed"  A 
lease  for  more  than  three  years  was  required,  by  sect  1 
of  the  Statute  of  Frauds,  29  C.  2.  c.  3.,  to  be  in  writing; 
and  this  agreement  therefore,  if  construed  as  a  lease  for 
eight  years,  was  void.  In  Tress  v.  Savage  (a)  this  Court 
held  that  such  an  instrument,  though  void  as  a  lease, 
was  evidence  of  the  terms  on  which  the  intended  lessee 

(a)  4  E.  4-  B.  36. 


V. 
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1855.  held  from  year  to  year.  The  same  interpretation  had 
Drury  been  put  upon  the  earlier  Act,  7  &  8  Vict  c.  76.  s.  4., 
in  Doe  dem.  Davenish  v.  Moffatt(a).  Under  that  statute, 
the  intended  lease  operated  as  an  agreement  to  let,  and 
constituted  the  party  a  tenant  from  year  to  year.  Under 
the  last  statute,  the  lease  is  void.  [Lord  Campbell  C.  J. 
It  passes  no  interest  in  land ;  but  it  may  operate  as  an 
agreement,  valeat  quantum.  It  is  on  you  to  shew  what 
the  defendant  promised  by  it.]  In  Coe  v.  Clay  {b)  it 
was  held  that,  upon  an  ora^  agreement  to  let,  an  action 
lay  for  not  giving  possession;  the  Court  saying,  "Ite 
who  lets,  agrees  to  give  possession."  There  is  no  letting 
here;  but  there  is  an  agreement  that  a  tenancy  shall 
commence  on  a  day  named.  That,  at  least,  was  a 
promise  to  grant  a  tenancy  at  will,  starting  with  that 
day :  and  the  plaintiff  equally  bound  himself  to  enter 
on  that  day.  The  parties  must  be  taken  to  know  that 
the  instrument  would  not  give  a  tenancy  for  eight  years. 
[Coleridge  J.  As  I  make  it  out,  they  meant  that  there 
should  be  a  lease  under  which  the  tenancy  should  take 
place.]  As  between  the  parties,  it  is  an  agreement  for 
a  tenancy,  as  would  be  a  lease,  made  by  a  rector,  which 
professed  to  give  a  larger  interest  than  the  rector  could 
give. 

Chambers  and  H.  Hawkins,  contra,  were  not  called 
upon. 

Lord  Campbell  C.  J.  There  is  no  evidence  to 
support  the  declaration,  which  alleges  that  the  defendant 
agreed  to  give  plaintiff  possession  at  a  given  time.  It  is 
admitted  that  this  instrument  is  not  a  lease.     In  Coe  v. 

(a)   15  Q.  B.  257.  (b)  5  Bing.  440. 
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Clay  (a)  the  instrument  did  operate  as  a  lease  ;  that  is         1855 

clearly   the   foundation   of  the  judgment.      The   only   — r 

words  relied  upon  here  are  "  the  tenancy  to  commence  *• 

£L         i_     ««  i     i  Macnamaba. 

Irom  the  29th  day  of  September  next,  for  a  term  of  eight 

yeare."    That  is  not  an  agreement  to  give  possession,  on 

the  one  side,  or  to  take  possession,  on  the  other,  for  a 

tenancy  from  year  to  year,  or  at  will.  -The  tenancy 

contemplated  was  from  the  29th  of  September  for  eight 

years;  and  there  was  no  intention  to  give  possession 

under  any  other  tenancy. 

Coleridge  J.  The  action  is  for  not  giving  possession 
at  a  certain  time ;  and  the  plaintiff  relies  on  an  agree- 
ment by  the  parties.  But  that  agreement  contemplates 
no  giving  possession  except  on  a  tenancy  under  an 
eight  years'  lease.  The  party  may  still  proceed  on  the 
agreement  to  grant  such  a  lease. 

Wightman  J.  The  plaintiff  shews  an  agreement  to 
grant  a  lease  for  eight  years  to  commence  at  a  given 
time:  the  declaration  alleges  a  promise  to  let  into  pos- 
session at  that  time.  If  the  tenancy  had  commenced, 
there  might  be  a  promise  to  give  possession  on  such 
commencement:  but  here  the  plaintiff  would  not,  on 
his  part,  be  bound  to  enter  and  take  possession  on  the 
chance  of  getting  a  lease  for  eight  years.  He  could, 
under  this  agreement,  demand  possession  only  on  a 
tenancy  for  eight  years ;  and  such  tenancy  never  com- 
menced. 

(Erle  J.  was  absent.) 

Rule  absolute. 

(a)  5  Bing.  440. 
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Friday,  Ann  Tanner  and  Aaron   Goold  against  The 

November  16th. 

South  Wales  Railway  Company. 


The  sections 
of  The  Railway 
Glauses  Con- 
solidation Act, 
1845  (8  &  9 
Viet.  c.  20.), 
with  respect 
to  the  crossing 
of  roads,  or 
other  inter- 
ference there- 
with, are  ap- 
plicable to  the 
interference 
with  roads 
incidentally, 
and  do  not 
apply  where 
the  object  of 
the  special 
Act  is  to 
change  the 
nature  of  that 
road. 

Therefore, 
where  a  special 
Act,  incor- 
porating The 
Railways 
Clauses  Con- 
solidation Act, 
1845,  autho- 
rized the 
alteration  of 
a  public  line 
of  tram  road 
into  a  railway 
to  be  worked 
by  locomotive 
power,  the 
promoters 
were  held  to 


/^OUNT:  That  plaintiffs  were  the  owners  in  the 
possession  of,  and  getting  coals  from,  divers  col- 
lieries, which  coals  were  carried  for  the  purposes  of 
plaintiffs'  trade  along  a  certain  public  tram  road  or 
railway  over  which  plaintiffs  had  a  right  of  way  for  that 
purpose  from  the  plaintiffs'  said  collieries  to  a  certain 
port  or  place  called  Bullo  Pill;  and  defendants,  in  the 
exercise  of  the  powers  granted  to  them  by  The  Rail- 
ways Clauses  Consolidation  Act,  1845  (8  &  9  Vict  c.  20.), 
and  the  South  Wales  Railway  New  Works  Act,  1851 
(14  &  15  Vict  c.  lii.(a)),  and  the  South  Wales  Railway 
(Deviation)  Act,  1853  (16  &  17  Vict  c.  cciv.(a)),found 
it  necessary  to,  "and  did,  cross,  cut  through  and  use 
divers  parts  of  the  aforesaid  tram  road  or  railway  so  as 
to  render  the  same  impassable  for  carriages  and  impass- 
able to  the  plaintiffs,  being  persons  entitled  to  the  use 
thereof:  Yet  the  defendants  did  not  before  the  com- 
mencement of  such  operations  cause  any  sufficient  road 
to  be  made  or  substituted  instead  thereof;  and  the  said 
tram  road  or  railway  continued  so  cut  through  and  im- 
passable, without  any  such  substituted  road  as  aforesaid, 
for  divers  long  periods  of  time,"  to  wit  &c. ;  "  during  all 


be  not  bound  by  sect.  53,  before  interfering  with  the  tram  road  for  this  purpose,  to  erect 
and  maintain  a  substituted  tram  road  equally  convenient. 


(a)  See  note  (a),  p.  623,  post. 
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which  times  the  plaintiffs,  by  reason  of  the  defendants 
failing  to  cause  such  substituted  road  to  be  made  before 
they  interfered  with  the  said  tram  road  or  railway,  were 
prevented  from  carrying  coals  raised  from  the  said  col- 
lieries from  such  collieries  along  the  said  tram  road  or 
railway  to  Bulb  PHI  aforesaid ;"  and  thereby  the  plaintiffs' 
trade  was  stopped. 

Plea.  That  the  said  tram  road  or  railway  in  the 
declaration  mentioned  is  The  Forest  of  Dean  Railway 
mentioned  in  The  South  Wales  Railway  Amendment 
Act,  1847  (10  &  11  Vict  c.  cix.  (a)),  and  in  The  South 
Wales  Railway  New  Works  Act,  1851  (14  &  15  Vict 
c.  Hi.  (a)),  and  is  also  the  railway  mentioned  and  de- 
scribed in  The  South  Wales  Railway  Deviation  Act, 
1853  (16  &  17  Vict  c.  cciv.  (a)),  as  The  Forest  of  Dean 
line  of  The  South  Wales  Railway,  and  as  the  said  Forest 
of  Dean  line ;  and  that  at  the  time  of  committing  the 
said  alleged  grievance  the  said  tram  road  or  railway  was 
the  property  of  and  vested  in  the  defendants,  under  and 
by  virtue  of  a  conveyance  thereof  duly  made  and  exe- 
cuted to  them  by  The  Forest  of  Dean  Railway  Company, 
in  pursuance  of  the  powers  and  provisions  in  that  behalf 
of  The  South  Wales  Railway  Amendment  Act,  1847 
(10  &  11  Vict  c.  cix.  (a)):  and  that,  after  the  passing  of 
the  said  thirdly  mentioned  Act,  and  under  and  by  virtue 
of  the  powers  conferred  upon  the  defendants  by  the  said 
secondly  and  thirdly  mentioned  Acts,  they  the  defend- 
ants proceeded  to  construct,  with  proper  works  and 
conveniences,  the  line  of  railway  in  the  said  secondly 
mentioned  Act  first  described,  with  such  deviation 
thereof  as  described  in  the  said  thirdly  mentioned  Act, 
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Company. 


(a)  See  note  (a),  p,  6*22,  post. 
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and  in  the  construction  of  the  said  line  or  lines  of  rail- 
way, and  in  the  execution  of  the  works  relating  thereto, 
proceeded  to  adapt,  and  did  adapt,  to  the  purposes  of 
such  line  or  lines  and  works  so  much  and  such  parts 
of  the  existing  Forest  of  Dean  Railway  as  might  be 
applicable  thereto.  That  the  said  parts  of  the  said  tram 
road  or  railway  in  the  declaration  mentioned  to  have 
been  crossed,  cut  through  and  used  by  the  defendants 
are  and  were  parts  of  the  said  then  existing  Forest  of 
Dean  Railway,  which  were  applicable  to  the  purposes 
of  and  necessarily  required  for  the  construction  of  the 
said  line  or  lines  and  works  authorized  by  the  said 
secondly  and  thirdly  mentioned  Acts,  and  which  the 
defendants,  in  exercise  of  the  said  powers,  then  adapted 
to  the  purposes  of  the  said  line  or  lines  and  works; 
and  that  the  crossing,  cutting  through  and  using  of 
the  said  parts  of  the  said  tram  road  and  railway  were 
respectively  acts  necessarily  and  properly  done  by  the 
defendants,  in  and  about  the  adapting  of  the  said  parts 
to  the  purposes  of  the  said  line  or  lines  and  works  so 
authorized  as  aforesaid,  and  not  otherwise. 
Demurrer.     Joinder. 


Montague  Smith  now  argued  for  the  plaintiffs  (a). 

The  declaration  is  framed  on  The  Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict  c.  20.),  s.  55. 
Sect.  53  enacts  that,  if,  in  the  exercise  of  the  powers  by 
that  Act  or  the  special  Act  granted,  "  it  be  found  neces- 
sary to  cross,  cut  through,  raise,  sink,  or  use  any  part  of 


(a)  Before  Lord  Campbell  C.  J.f  Coleridge  and  Wigktman  Js.  The 
argument  was  not  finished  on  this  day,  and  was  resumed  and  completed  on 
Saturday,  November  16,  before  Lord  Campbell  C.  J.,  Coleridge,  Wigktman 
and  Erie  Js. 
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any  road,  whether  carriage  road,  horse  road,  tram  road, 
or  railway,  either  public  or  private,  so  as  to  render  it 
impassable  for"  "  the  persons  entitled  to  the  use  thereof, 
the  Company  shall,  before  the  commencement  of  any 
such  operations,  cause  a  sufficient  road  to  be  made 
instead  of  the  road  to  be  interfered  with,  and  shall  at 
their  own  expence  maintain  such  substituted  road  in  a 
state  as  convenient  for  passengers  and  carriages  as  the 
road  so  interfered  with,  or  as  nearly  so  as  may  be." 
Then  sect.  55  enacts :  "  If  any  party  entitled  to  a  right 
of  way  over  any  road  so  interfered  with  by  the  Company 
shall  suffer  any  special  damage  by  reason  that  the 
Company  shall  fail  to  cause  another  sufficient  road  to 
be  made  before  they  interfere  with  the  existing  road,  it 
shall  be  lawful  for  such  party  to  recover  the  amount  of 
such  special  damage  from  the  Company  with  costs,  by 
action  on  the  case  in  any  of  the  superior  Courts."  The 
declaration  brings  the  case  within  this  enactment,  by 
averring  that  the  plaintiffs  had  sustained  special  damage 
by  the  stopping  of  their  trade ;  Wilkes  v.  Hungerford 
Market  Company  (a).  This  statutable  action  is  the  only 
way  in  which  the  owners  of  the  collieries  can  obtain 
compensation ;  Watkins  v.  Great  Northern  Railway  Com- 
pany (A).  The  plea  affords  no  answer.  It  shews  that 
the  road  obstructed  was  one  which  had,  under  the 
authority  of  certain  special  Acts  (c),  become  the  property 
of  the  defendants;  and  by  reference  to  those  Acts  it 
appears  that  the  road  was  a  railway  or  tram  road  made 
under  the  powers  of  stat.  49  G.  3.  c.  clviii.  (c).  But  The 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Viet 
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(a)  2  New  Ca,  281.  (6)  16  Q.  B.  961. 

(c)  Sec  note  (a),  p.  622,  post. 
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c.  20.),  sect  53,  expressly  mentions  railways  and  tram 
roads,  and  makes  no  exception  of  such  as  are  the  pro- 
perty of  the  company.  Stat  49  G.  3.  c.  clviii.  s.  15. 
gives  the  plaintiffs  a  right  to  use  the  tram  road;  and 
they  sustain  the  same  damage  from  the  obstruction, 
whoever  were  the  owners  of  the  obstructed  road. 


Sir  F.  Kelly,  contriL  In  construing  sects.  53  and  55 
of  The  Railways  Clauses  Consolidation  Act,  1845,  it  is 
necessary  to  look  at  the  sections,  from  sect  46  to  sect  67, 
which  are  all  included  under  one  heading,  "  And  with 
respect  to  the  crossing  of  roads,  or  other  interference 
therewith,  be  it  enacted  as  follows."  All  those  sec- 
tions have  a  sensible  meaning  when  applied  to  roads 
temporarily  obstructed  or  altered  during  the  construc- 
tion of  the  works ;  but  they  are  absurd  when  applied  to 
a  road  which  under  the  powers  of  the  Act  is  to  be 
finally  and  for  ever  taken  away.  Could  it  be  con- 
tended that,  if  an  Act  were  obtained  to  enable  The 
Great  Western  Railway  Company  to  take  up  the  broad 
gauge  over  their  line  and  lay  down  the  narrow  one, 
sect  53  would  impose,  as  a  condition  precedent,  the 
necessity  of  making  and  maintaining  a  substituted  broad 
gauge  line  all  along  their  present  line,  and  so  frustrate 
the  very  object  of  the  supposed  Act  ?  On  looking  to 
the  special  Acts  referred  to  in  the  plea,  of  all  of  which 
the  Court  will  take  judicial  notice,  it  will  be  found  that 
the  present  case  is  identical  with  the  one  supposed  (a). 


(a)  For  the  convenience  of  reference,  those  parts  of  the  special  Acts 
necessary  to  render  the  case  intelligible  are  here  collected  ra  chronological 
order. 

Stat.  49  G.  3.  c  clviii  (local  and  personal,  public).  "  For  making  and 
maintaining  a  railway  or  tram  road  from  the  summit  of  the  hill  above 
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Under  stat  49  G.  3.  c.  clviii.  and  stat.  7  G.  4.  c.  xlvii., 
a  tram  road  to  be  worked  by  horse  power  was  constituted, 

Churchway  Engine  in  the  Forest  of  Dean,  in  the  county  of  Gloucester,  to 
a  certain  place  in  the  said  Forest  called  Cinderford  Bridge.9* 

Sect.  15.  "  That  all  persons  whomsoever,  except  as  hereinafter  is 
excepted,  shall  have  free  liberty  to  use,  with  horses,  cattle,  and  carriages, 
the  roads,  ways,  and  passages  to  be  made  by  virtue  of  this  Act,  for  the 
purpose  of  conveying  any  goods,  wares,  merchandise,  and  other  things  to 
or  from  the  said  railway  or  tram  road  hereby  authorised  to  be  made  and 
every  part  thereof,  without  paying  any  thing  for  the  use  of  such  roads, 
ways,  and  passages,  and  also  to  pass  upon  and  use  the  said  railway  or  tram 
road  hereby  authorized  to  be  made,  with  waggons  or  other  carriages 
properly  constructed  respectively  as  hereinafter  mentioned,  upon  payment 
of  such  rates  as  shall  be  demanded  by  the  said  Company  of  Proprietors, 
not  exceeding  the  respective  sums  hereinbefore  for  that  purpose  mentioned, 
and  subject  to  the  rules  and  regulations  which  shall  be  from  time  to  time 
made  by  the  said  Company,  by  virtue  of  the  powers  herein  granted. '* 

Stat  7  G.  4.  c  xlvii.  (local  and  personal,  public).  «  For  maintaining 
an  existing  public  railway  from  the  summit  of  the  hill  above  Churchway 
Engine,  in  the  Forest  of  Dean,  to  Cinderford  Bridge,  and  for  making 
public  a  private  railway  from  thence  to  the  river  Severn,  at  or  near 
BuUo-PiB,  all  in  the  county  of  Gloucester ;  and  for  amending  an  Act  of 
his  late  Majesty  relating  to  the  said  railways." 

Stat.  8  &  9  Viet,  e.  exc  (local  and  personal,  public),  "  For  making  a 
railway  to  be  called  The  South  Wales  Railway,"  incorporates  The  South 
Wales  Railway  Company. 

Stat  10  &  11  Viet.  c.  cix.  (local  and  personal,  public).  "  For  making 
certain  new  lines  of  railway  in  connexion  with  the  South  Wales  Railway, 
and  certain  alterations  in  the  line  of  the  said  railway,  and  for  other 
purposes." 

Sect.  33.  "That  it  shall  be  lawful  for  the  Company  and  they  are 
hereby  authorised  and  empowered  to  rent  or  purchase,  and  for  the  Forest 
of  Dean  Hallway  Company  to  demise  or  sell  to  them,  the  Forest  of  Dean 
Railway  and  the  branches  thereof,  and  the  works  connected  therewith,  and 
the  other  property  of  the  said  last  mentioned  Company,  or  any  part  thereof, 
upon  such  terms  as  may  be  or  may  have  been  mutually  agreed  upon,  and 
to  enter  into  such  contracts  and  agreements  for  effecting  the  purposes 
aforesaid  as  the  said  Companies  respectively  may  deem  advisable,  and 
subject  to  such  terms  and  conditions  as  may  be  mutually  agreed  on  between 
them ;  and  in  the  event  of  such  sale,  of  which  a  conveyance  duly  stamped 
for  denoting  the  payment  of  the  full  and  proper  stamp  duty  by  law  payable 
in  respect  of  the  purchase  money,  and  under  the  common  seal  of  the 
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which  was  on  payment  of  tolls  to  be  open  to  the  horse 
waggons  of  the  public.    Under  stat.  10  &  11  Vict.  c.  cix. 

Forett  of  Dean  Railway  Company,  shall  be  sufficient  evidence,  the  said 
Forett  of  Dean  Railway  and  the  branches  thereof,  and  the  works  connected 
therewith,  and  the  said  railways  hereinbefore  authorized  to  be  constructed 
in  lieu  of  portions  of  the  said  Forest  of  Dean  Railway,  shall  form  part  of 
the  undertaking  of  the  South  Wale*  Railway;  and,  from  and  after  the 
completion  of  such  purchase,  the  South  Wales  Railway  Company  shall  be 
authorized  and  empowered  to  levy  and  collect  all  such  rates,  tolls,  and 
duties,  and  to  exercise  all  such  powers  and  authorities,  as  the  said  Forett 
of  Dean  Railway  Company  levied,  collected,  and  exercised  immediately 
before  such  sale  under  or  by  virtue  of  any  Act  or  Acts  of  Parliament 
relating  to  the  said  Forett  of  Dean  Railway,  or  otherwise  howsoever." 

Sect.  34.  ••  That  from  and  after  the  first  day  of  January  which  will  be 
in  the  year  of  our  Lord  1849  the  maximum  rate  of  charge  to  be  made  by 
tho  Company,  or  by  the  said  Forett  of  Dean  Railway  Company,  in  respect 
of  the  conveyance  upon  the  said  Forett  of  Dean  Railway  and  the  branches 
thereof,  or  upon  the  said  railways  hereinbefore  authorized  to  be  constructed 
in  lieu  of  portions  of  the  said  Forett  of  Dean  Railway,  or  either  of  them, 
of  coals,  coke,"  &c,  "  shall  not  exceed  the  sum  of  two  pence  half  penny 
per  ton  per  mile,  any  thing  in  any  Act  or  Acts  of  Parliament  relating  to 
the  said  Forett  of  Dean  Railway  (formerly  called  the  Bulb  Pill  Railway\ 
or  either  of  them,  to  the  contrary  thereof  in  any  wise  notwithstanding  " 

Stat.  14  &  15  Vict.  e.  lii.  "  To  enable  the  South  Wales  Railway  Com- 
pany  to  make  a  new  railway  in  the  Forett  of  Dean,  in  lieu  of  the  railway 
already  authorized,  to  construct  new  lines  at  Cardiff  and  Britton  Ferry, 
and  to  make  an  alteration  in  the  line  and  levels  of  their  railway ;  and  for 
other  purposes." 

The  preamble  recites  that  it  was  expedient  that  certain  of  the  powers  of 
stat.  10  &  11  Vict.  c.  cix.  should  be  abandoned,  subject  to  certain  provisions, 
and  other  powers  be  given. 

Sect.  1.  "That  the  provisions  of  'The  Lands  Clauses  Consolidation 
Act,  1845,*  and  of  « The  Railways  Clauses  Consolidation  Act,  1845/  shall 
respectively,  except  in  so  far  as  the  same  may  be  expressly  varied  by  the 
provisions  of  this  Act,  be  incorporated  with  and  form  part  of  this  Act" 

Sect.  4.  "  That  it  shall  be  lawful  for  the  Company  to  construct  and 
maintain  the  line  or  lines  of  railway  next  hereinafter  mentioned,  with  all 
proper  works  and  conveniences  connected  therewith,  and  to  adapt  to  the 
purposes  of  such  new  line  or  lines  and  works  so  much  and  such  parts  of  the 
existing  Forett  of  Dean  Railway  as  may  be  applicable  to  the  purposes 
thereof;  (that  is  to  say,) 
"  A  railway  to  commence  at  the  commencement  of  the  said  Forett  of  Dean 
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The  South  Wale*  Railway  Company  have  power  to  pur- 
chase this  horse  railway,  which  they  do  ;  and  to  convert 
it  into  a  locomotive  railway,  which  power  they  do  not 
appear  to  have  exercised.  Then,  by  stat.  14  &  15  Vict 
c.  Hi.,  and  stat  16  &  17  Vict  c.  cciv.,  they  are  authorized 
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Railway  at  the  summit  of  the  hill  above  Churchway  Engine**  (describing  a 
line). 

"  And  also  a  line  of  railway  to  commence  at  or  near  such  last  mentioned 
point  of  junction,  and  to  terminate  at  a  point  in  the  parish  of  Awre  in  the 
county  of  Gloucester,  situate  at  or  near  the  southern  extremity  of  the  Bulb 
Pill  wharves  of  the  Forest  of  Dean  Railway  Company." 

Sect  27.  "  That  from  and  after  the  thirty-first  day  of  December  which 
will  be  in  the  year  of  our  Lord  1853,  or  the  opening  for  public  traffic  of  the 
railways  by  this  Act  authorized  to  be  constructed  in  lieu  of  the  Forest  of 
Dean  Railway,  which  shall  first  happen,  the  maximum  rate  of  charge  to  be 
made  by  the  Company  in  whom  the  Forest  of  Dean  Railway,  or  the  rail- 
ways by  this  Act  authorized  to  be  constructed  in  lieu  thereof,  shall  be  vested, 
in  respect  of  the  conveyance  upon  the  same  railways  or  either  of  them,  or 
any  portion  thereof  respectively,  of  coals,  coke,*'  &c,  "shall  not  exceed 
the  sum  of  two  pence,  and  if  waggons  or  trucks  shall  be  supplied  by  the 
Company,  otherwise  than  under  the  provision  in  this  Act  contained 
requiring  them  in  certain  cases  to  supply  the  same,  shall  not  exceed  the 
sum  of  three  pence  per  ton  per  mile,  any  thing  in  any  Act  or  Acts  of 
Parliament  relating  to  the  said  Forest  of  Dean  Railway  (formerly  called 
the  Bullo  PUl  Railway),  or  in  the  recited  Acts  or  either  of  them,  to  the 
contrary  thereof  in  anywise  notwithstanding. n 

Stat  16  &  17  Vict.  e.  cciv.  "  For  authorizing  The  South  Wales  Railway 
Company  to  deviate  the  line  of  their  railway  in  the  Forest  of  Deans  and 
for  other  purposes." 

Sect  1 .  That  the  provisions  of  "  The  Lands  Clauses  Consolidation  Act, 
1845,"  and  of  "  The  Railways  Clauses  Consolidation  Act,  1845,"  shall 
respectively  be  incorporated  with  and  form  part  of  this  Act 

Sect.  13.  "  That  the  Company  shall  abandon  and  relinquish  the  forma- 
tion of  so  much  and  such  parts  of  the  Forest  of  Dean  line  of  their  railway 
as  now  authorized,  between  the  points  at  which  the  railway  by  this  Act 
authorized  commences  and  the  point  at  which  the  same  terminates,  as  may 
become  unnecessary  by  reason  of  the  construction  of  such  deviation  line  of 
railway." 

VOL.    V.  2   S  E.   &   B. 
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to  make  a  new  locomotive  line  of  railway,  and  for  that 
purpose  "  to  adapt  to  the  purposes  of  such  new  line" 
"such  parts  of  the  existing  Forest  of  Dean  Railway" 
(the  horse  tram  road  or  railway)  "as  may  be  applicable;1* 
and  in  sect  27  it  is  said  that  the  new  locomotive  line  is 
"  authorized  to  be  constructed  in  lieu"  of  The  Forest  of 
Dean  Railway.  They  do  convert  the  tram  road  into  a 
railway  proper;  and  the  plaintiffs  say  that  they  are 
bound  to  make  and  maintain  a  substituted  tram  road, 
along  the  whole  line,  in  fact  seven  miles:  but  the  law 
would  be  the  same  if  it  were  ten  times  longer.  [Lord 
Campbell  C.  J.  We  are  all  of  opinion  that  such  cannot 
have  been  the  intention  of  the  Legislature.  We  shall 
therefore  call  upon  Mr.  Smith  to  shew  us  that  such  is 
not  the  state  of  the  case.] 


M.  Smithy  in  reply.  If  the  new  railway  is  as  conve- 
nient as  the  old,  that  is  a  defence ;  but  it  should  have 
been  replied.  [Lord  Campbell  C.  J.  The  objection  is 
that  The  Railways  Clauses  Consolidation  Act,  sect  53, 
is  not  applicable  when  the  user  of  the  road  affected  is 
the  very  object  of  the  special  Act.]  The  words  of  the 
clause  are  very  general. 


Lord  Campbell  C.  J.  I  was  not  able  during  Mr. 
Smith's  argument  to  ascertain  what  the  state  of  the  case 
really  was:  and,  as  no  one  at  the  bar  is  more  habitually 
clear  in  the  statement  of  his  case,  I  could  not  but  suspect 
that  his  unusual  obscurity  arose  from  a  secret  impression 
that  his  case  would  not  be  improved  by  light  Now  that 
we  see  what  the  plaintiffs  really  require,  it  seems  to  me 
clear  that  there  is  no  ground  for  the  action.     Authority 
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was  given  to  the  Company  by  a  special  Act  to  adapt 
any  part  of  the  Forest  of  Dean  Railway  to  the  purposes  ' 
of  a  new  line  which  the  Company  were  authorized  to 
make :  that  is,  power  was  given  them  to  change  the 
whole  of  a  line  of  several  miles  of  a  horse  tram  road  into 
a  line  of  railway  to  be  worked  by  locomotives ;  quite  a 
different  thing,  and  even  a  more  complete  change  than 
if  it  were,  as  suggested,  to  alter  the  gauge  on  a  railway. 
In  exercising  these  powers  they  necessarily  must  obstruct 
the  use  of  the  old  tram  road  by  horse  waggons.  The 
question  is  whether,  before  they  began  to  exercise  these 
powers,  they  were  bound  to  make,  and  for  ever  at  their 
own  expence  maintain,  a  substituted  tram  road  in  a  state 
as  convenient  for  horse  waggons  as  the»old  one.  Now, 
though  this  seems  very  absurd,  the  Legislature  would 
have  full  power  to  enact  it :  but  has  it  been  so  enacted  ? 
I  think  not  The  Railways  Clauses  Cohsolidation  Act, 
1845,  enacts  a  number  of  sections,  beginning  with  sect.  46, 
"  with  respect  to  the  crossing  of  roads,  or  other  inter- 
ference therewith."  That  language  shews  that  the  sec- 
tions apply  to  the  crossing  of  or  interfering  with  roads, 
other  than  the  road  the  subject  of  the  powers  of  the  Act. 
Then  sect  53,  which  is  one  of  those  sections,  when  it 
enacts  that  if  any  road  be  altered  another  shall  be  sub- 
stituted, mustbe  read  as  if  it  had  said,  any  road  other  than 
that  which  the  special  Act  directs  to  be  altered.  It  would 
be  a  monstrous  absurdity  if,  in  the  same  enactment 
which  directed  a  change  of  the  nature  of  a  road,  there 
was  a  direction  to  make  and  maintain  another  road  of 
the  old  nature. 
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Coleridge  J.     The  question  is  whether  what  has 
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been  done  subjects  the  defendants  to  an  obligation  under 
sect.  53 ;  for,  though  the  action  is  given  by  sect  55,  it 
is  only  when  the  duty  imposed  by  sect  53  is  neglected. 
These  clauses,  and  several  others,  are  collected  so  as  to 
form  a  system  of  legislation  applicable  u  to  the  crossing 
of  roads,  or  other  interference  therewith ;"  and  the  words 
in  sect  53  are  large  enough  to  embrace  every  kind  of 
interference  with  such  roads.  It  is  necessary  therefore 
to  see  whether  we  are  obliged  to  apply  them  to  such  a 
road  as  this,  an  application  which  would  lead  to  absurd- 
ities. I  think  we  are  not  bound  to  do  so;  for  they  clearly 
apply  only  to  such  roads  as  are  temporarily  obstructed 
in  executing  the  works.  It  is  not  necessary  to  consider 
whether  the  fact  that  the  road  is  the  property  of  the 
Company  makes  any  difference ;  for  it  seems  to  me  that 
sect.  56  shews  that  the  clauses  apply  only  to  roads 
temporarily  obstructed,  and  afterwards  to  be  restored  if 
compatible  with  the  use  of  the  railway ;  and,  if  not  so 
compatible,  a  substituted  road  is  to  be  kept  up.  Now 
how  can  that  be  applicable  where  the  Act  authorizes  the 
conversion  of  the  tram  road  into  the  railway?  It  has 
been  done  in  part  only :  but,  if  the  plaintiffs  are  right, 
supposing  the  whole  tram  road  were  changed  into  a 
railroad,  the  Company  would  be  obliged  to  restore  the 
whole.    It  is  plain  to  me  the.  Act  does  not  mean  that 


Wightman  J.  It  seems  to  me  that  "road"  in 
sect  53  must  mean  road  other  than  that  to  be  made  or 
changed  under  the  Act  If  it  did  not,  gross  absurdities 
would  follow :  but  sect  56,  as  is  pointed  out,  shews  by 
its  language  that  two  roads  were  in  contemplation,  one 
the  principal  railway  to  be  formed,  the  other  the  road 
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temporarily  obstructed,  and  to  be  afterwards  as  near  as        1853. 
may  be  restored.  Tan.eh 

V. 

South 
Ehle  J.     I  did  uot  hear  the  whole  argument :  but,       Wales 

.  Railway 

as  far  as  I  am  competent  to  form  an  opinion,  I  concur.         Company. 

Judgment  for  defendant 


Beckett,   Baronet,   and  others  against  Upton  {J1"** 
and  another. 


November  \6th. 


A   CASE,  substantially  as  follows,  was  stated  for  the  The  General 
opinion  of  the  Court,  without  pleadings,  by  consent  9  ^5|  *  77/ 
and  order  of  Coleridge  J.,  under  The  Common  Law  ^Sfftl^ 
Procedure  Act,  1852,  sect  46.  ST^K* 

The  plaintiffs,   at  the  times   hereinafter  mentioned,  and  inclose 

*        m  gardens  for 

were,  and  still  are,  the  lords  of  the  manor  of  Leeds,  and  them  on  the 

"sides"  of  the 

seized  in  fee  simple  of  that  manor,  and  certain  common  turnpike  road. 
and  waste   lands  appertaining  to  it     The   defendants  this  power  is 
are  clerks  to  the  trustees  of  the  Leeds  and  Otley  Turn-  in"^^  Qf  ° 
pike   Road,   maintained   under   the   authority   of  stat.  $6*^^* 
7  W.  4  &  I   Vict  c.  xxxvi.  (a).  T*u0T 

x    '  ^     which  the 

This  action  is  brought  for  the   erection  and  conti-  public  has  an 

m  #  m      easement  for 

nuance,  down  to  the  time  of  the  action,  by  the  said  passage,  and 

does  not  extend 
trustees,  of  a  toll  house,  outhouses,  and  other  conveniences  to  land  ad- 
suitable   thereto,   on   land    immediately   adjoining   the  roadwer 
said  Leeds  and  Otley  turnpike  road,  and  being  part  of  pUwicbasno 
the  wastes  of  the  manor  so  belonging  to  the  plaintiffs  as  JJJ^the 

land  be  un- 
(a)  Local  and  personal,  public :    "  For  repairing,  maintaining,  and   inclosed, 
improving  the  line  of  the  road  from  Leed*  to  Otley  in  the  Wett  Riding 
of  the  county  of  York." 
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1855.  aforesaid,  but  not  forming  part  of  such  road,  without  the 
Beckett  permission  and  against  the  will  of  the  plaintiffs,  and 
Upton.  without  any  purchase  or  notice  of  purchase  of  the  soil 
thereof,  and  without  making  or  tendering  any  compen- 
sation or  satisfaction  to  the  plaintiffs  for  the  same. 

The  defendants  justify  the  act  complained  of  under 
the  order  of  the  trustees,  made,  as  they  contend,  under 
the  authority  of  the  said  local  Act  and  of  the  General 
Turnpike  Acts. 

The  following  is  a  copy  of  the  order  of  the  trustees 
for  the  erection  of  such  tollhouses,  outhouses  and  other 
conveniences. 

"At  a  special  meeting  of  the  trustees,"  "notice, 
specifying  the  time  and  place  and  purpose  whereof, 
has  been  given  in  certain  newspapers,"  &c,  "  and  also  by 
affixing  a  copy  of  such  notice  on  all  the  turnpikes19  &c: 
"  the  trustees  of  the  said  turnpike  road,  in  exercise  of 
the  powers  of  the  said  Act  and  of  the  general  laws 
relating  to  turnpike  roads,  do  adjudge  it  necessary  that 
there  be  forthwith  erected  and  built,  and  by  this  order 
in  writing  signed  by  three  at  least  of  the  trustees  present 
at  such  meeting  do  order  and  direct  that  there  shall  be 
forthwith  erected  and  built,  one  side  bar,  upon  the 
south  west  side  of  the  said  turnpike  road,  at  or  near  the 
north  east  end  of  a  certain  street  called  Reservoir  Street, 
running  into  the  said  turnpike  road,  at  or  near  a  beer 
shop  in  Woodhouse  in  the  parish  of  Leeds,  together  with 
a  toll  house,  outhouses,  and  other  conveniences  thereto, 
adjoining  the  said  bar,  upon  the  side  of  the  said  turnpike 
road.  And  the  said  trustees,  at  the  said  meeting,  do 
also,  by  this  order  in  writing,  order  and  direct  and 
appoint  that  there  shall  be  taken  in  and  inclosed,  on  the 
side  of  the  said  turnpike  road,  a  suitable  garden  spot  for 
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such  toll  house,  not  exceeding  605  square  yards,  to  be        1855. 
bounded  on  the  south  west  by"  &c,  "on  the  north  by      Beckbtt 
Woodliowe  Moor,  and  on  the  north  east  by  the  said       uptom. 
turnpike  road." 

It  is  admitted  that  such  notices  of  the  time  and  place 
and  purpose  of  the  meeting  of  the  trustees  were  given 
as  are  mentioned  in  the  said  order,  and  as  are  required 
by  sect  5  of  stat.  9  G.  4.  c.  77.;  and  that  the  said  order 
was  signed  by  the  parties  purporting  to  have  signed  the 
same,  being  more  than  three  of  the  trustees  of  the  said 
turnpike  road  present  at  a  special  meeting  of  the  said 
trustees,  holden  for  that  purpose,  in  pursuance  of  the 
said  notices. 

It  is  also  admitted  that  a  side  bar  was  erected  upon 
the  south  west  side  of  the  said  turnpike  road,  at  the 
place  indicated  by  the  said  order  for  that  purpose,  and 
that  a  toll  house,  outhouses  and  other  conveniences 
suitable  thereto  were  also  erected  adjoining  the  said 
side  bar  at  the  place  indicated  by  the  said  order  for  that 
purpose ;  such  toll  house,  outhouses  and  other  conve- 
niences being  so  erected  upon  land  immediately  adjoin- 
ing the  said  turnpike  road,  and  being  part  of  the  said 
waste  lands  so  belonging  to  the  said  plaintiffs  as  afore- 
said, but  not  forming,  or  having  ever  formed,  part  of 
such  road :  which  road  was  and  is  at  this  part,  including 
the  causeways  or  footpaths,  of  the  width  of  53  feet 
2  inches,  and  not  forming  part  of  any  public  road  or 
street.  The  extremity  of  such  tollhouse  is  more  than 
30  feet  distant  from  the  centre  line  of  the  said  road  (a). 
The  builders  of  the  said  erections  were  employed  and 

(a)  See  added  statement,  post,  p.  636. 
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1355.       Paid  by  the  said  trustees  out  of  the  trust  funds  in  their 
Beckett  ~  hands,  through    the  medium  of  the  defendants,  their 
u£  .       clerks.     Such  erections  were  made,  and  have  been  con- 
tinued, by  the  trustees,  and  occupied  by  their  toll  gate 
keeper,  to  the  present  time  without  the  permission  and 
against  the  will  of  the  plaintifis,  and  without  any  pur- 
chase or  notice,  or  attempt  by  the  trustees  to  purchase 
or  procure  a  demise  of  the  soil  on  which  such  buildings 
were  erected,  and  without   making  or  rendering  any 
compensation  for  the  same.     No  garden  has  yet  been 
taken  in  or  inclosed  in  pursuance  of  the  said  order. 
The  defendants  assert  a  right  in  the  trustees  to  erect 
*     and  continue  the  said  toll  house,  outhouses  and  other 
conveniences,  without  making  any  satisfaction  or  com- 
pensation for  the  same. 

The  question  for  the  opinion  of  the  Court  is:  Whether 
the  trustees  had  the  right  to  erect,  and  have  the  right  to 
continue,  the  said  tollhouse,  outhouses  and  other  con- 
veniences thereto,  on  the  land  on  which  the  same  have 
been  erected  as  aforesaid,  without  the  permission  and 
against  the  will  of  the  plaintiffs,  without  purchasing  or 
attempting  to  purchase  the  soil  of  the  said  land,  or  some 
interest  in  the  same,  and  without  making  or  tendering 
any  compensation  or  satisfaction  to  the  plaintifis,  the 
owners  thereof,  for  such  land.  If  the  Court  shall  be  of 
opinion  that  the  trustees  had  not,  or  have  not,  such 
right,  it  is  agreed  that  judgment  shall  be  entered  against 
the  defendants  by  confession  for  51.  damages,  immedi- 
ately after  the  decision  of  the  case.  If  the  Court  shall 
be  of  a  contrary  opinion,  then  it  is  agreed  that  a  judg- 
ment of  nolle  prosequi  shall  be  entered  against  the 
plaintiffs,  or  otherwise,  as  the  Court  shall  direct. 
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The  case  came  on  to  be  argued  in  last  Easter  Term  (a).        1855. 

Beckett 
TomKnson,  for  the  plaintiffs.     The  plaintiffs  contend       v£ 

that  the  encroachment  on  their  land  was  not  warranted 
by  statute.  It  is  unnecessary  to  refer  to  the  clauses  of 
the  local  Act,  as  they  appear  not  to  go  so  far  as  the 
general  Turnpike  Acts,  3  G.  4.  c.  126.  and  9  G.  4. 
c.  77. ,  which  reenacts  the  material  clauses  of  stat  3  G.  4. 
c.  126.  Sect.  5  of  stat  9  G.  4.  c.  77.  empowers  the 
trustees  of  turnpike  roads,  after  certain  preliminaries,  to 
order  "that  there  be  erected  and  built,  in,  upon,  or 
across  any  such  turnpike  road  or  any  part  thereof,  or 
upon  the  sides  thereof,  or  any  part  thereof,  when  and 
where  they  shall  judge  necessary,  such  and  so  many 
toll  gates,  turnpikes,  side  bars,  and  chains,  with  toll 
houses,  outhouses,  and  other  conveniences  thereto,  and 
also  to  take  in  and  inclose  on  the  sides  of  such  road,  or 
any  part  thereof,  suitable  garden  spots  for  each  of  such 
toll  houses,  not  exceeding  one  eighth  of  a  statute  acre 
to  each  toll  house,  as  the  said  trustees  shall  direct  or 
appoint."  The  defendants  contend  that  this  authorizes 
the  inclosure  on  the  side  of  the  road.  But,  though,  as 
against  the  public,  the  trustees  have  absolute  power  to 
erect  on  the  road  toll  bars  (provided,  of  course,  there  be 
a  toll),  no  power  is  given  to  take  the  land  of  individual 
owners  without  their  leave:  if  such  leave  can  be  ob- 
tained, then  the  inclosure  is  a  proper  application  of  the 
funds  of  the  trust.  The  trustees  have,  by  the  earlier  part 
of  the  section,  power  "  to  continue  all  and  every  or  any 
of  the  toll  gates  or  toll  houses  now  standing  or  being  in, 
upon,  or  across  any  such  turnpike  road,  or  on  the  sides 

(a)  April  24tb,  1855.     Before  Lord   Campbell  C.  J.,  Wighlman,  Erie 
and  Crompion  Ju 
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1855  thereof:"  that  can  apply  only  to  toll  gates  or  toll  houses 
Becmtt  already  lawfully  erected.  It  happens  that  here  the  land 
of  the  plaintiffs  is  waste  land;  but  it  is  not  the  less 
private  property :  and,  if  the  land  had  been  separated  by 
fences  from  the  road,  the  trustees  clearly  could  not  have 
broken  down  the  fence.  The  "sides,"  in  sect  5,  appear 
to  mean  so  much  of  the  space  which,  by  dedication  or 
otherwise,  has  become  public,  as  is  not  occupied  by  the 
actual  road.  In  Rex  v.  Wright  (a)  Lord  Tenterden  ap- 
peared to  think  that,  where  a  road  runs  through  a  space 
of  fifty  or  sixty  feet  between  inclosures  set  out  under  an 
Act  of  Parliament,  there  is  a  prim&  facie  presumption 
that  the  whole  space  is  public,  though  not  occupied  by 
the  actual  road.  Here  no  such  presumption  can  be 
suggested.  The  statutes  supply  no  definition  of  "  sides," 
though,  after  the  definition  of  "  centre"  of  the  road  in 
sect  124  of  stat.  3  G.  4.  c.  126.,  mention  is  made  of 
"  waste  lands  or  grounds  lying  on  the  side  of  any  turn- 
pike road,  being  part  of  the  highway,  and  over  which 
the  king's  subjects  had  been  used  and  accustomed  to 
pass."  So  limited,  the  word  will  not  comprehend  the 
locus  in  quo.  Sect.  9  of  stat  9  G.  4.  c.  77.  gives  power 
to  the  trustees  to  divert  roads  over  private  grounds, 
making  satisfaction  to  the  owner,  and  also  over  waste 
or  common  grounds,  without  making  satisfaction;  but 
this  does  not  give  any  power  to  erect  a  toll  house ;  and, 
at  any  rate,  this  incroachment  has  not  been  made  in 
pursuance  of  that  section.  [Erie  J.  Suppose  the  trus- 
tees had  widened  the  road,  and  then  erected  the  toll 
houses  on  the  road  so  widened.]  That  might  be  done, 
provided  the  widening  of  the  road  were  done  bona  fide. 
And  then  the  owner  would  receive  compensation. 

(a)  3  B.  $  Ad.  681. 
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Manisty,  contra.     This  toll  house  is  built  on  the  side        1855. 
of  the  road,  in  the  statutable  sense  of  the  word.     The      Beckett"" 
trustees  have  no  power  to  purchase  land  for  a  toll  house :       Upton. 
unless,  therefore,  there  is  accidentally  a  vacant  space  on 
the  public  ground,  as  in  Rex  v.  Wright  (a),  the  powers 
given  by  sect.  5  would,  on  the  construction  for  which  the 
plaintiffs  contend,  be  nugatory.    The  word  "sides"  must 
be  used  in  the  popular  sense,  including  all  open  spaces 
on  the  side  of  the  actual  road ;  all  that  the  trustees,  if 
they  had  chosen,  might  have  used  for  a  road.     The 
Legislature  clearly  refers  to  wastes  of  two  kinds,  some 
public  and  some  not.     That  appears  from  stat.  3  G.  4. 
c.  126.  s.   124.,  which  is  still  unrepealed.     Here   the 
open  land  appears  at  any  rate  to  have  been  used  by  the 
public. 

Tomlinson,  in  reply.  The  case  excludes  the  suppo- 
sition of  such  user  by  right. 

Lord  Campbell  C.  J.  At  present  I  confess  I  do 
not  see  that  the  trustees  had  the  power  to  take  this  land 
under  sect.  5  of  stat.  9  G.  4.  c.  77.  But  I  should  like 
to  have  it  more  clearly  stated,  whether  the  public  can 
go  upon  the  land  without  trespass. 

The  counsel  then  agreed  that  a  statement  as  to  this 
fact  should  be  added  by  a  referee. 

The  referee,  upon  hearing  evidence  and  inspecting 
the  land  in  question,  inserted  the  following  statement  in 
the  case,  between  the  words  "  centre  line  of  the  said 
road"  and  "The  builders  of  the  said  erections"  (ante, 
p.  631),  the  words  following. 

(a)  3  B.  %  Ad.  681. 
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1855.  "  There  are  some  public  highways  across  the  said  waste 

Beckett  lands :  but  no  one  of  these  has  passed  or  passes  over 
Upton.  ^e  P*1*  °f  l^e  waste  lands  on  which  the  toll  house  is 
erected :  and,  except  for  the  user  of  the  said  highways 
and  of  the  said  turnpike  road,  the  public  have  no  right 
to  go  upon  the  waste  lands  without  the  permission  of 
the  owners  of  the  soil." 

The  case  was  now  again  mentioned;  and  Tomhnson 
and  Manisty  were  heard  upon  the  effect  of  the  amended 
statement. 

Lord  Campbell  C.  J.  I  thought,  on  the  former 
argument,  that  the  decision  of  this  case  depended  upon 
the  fact  whether  the  public  enjoyed  an  easement  over 
this  spot  If  the  referee  had  found  that  the  public  had 
an  easement,  I  should  have  thought  the  spot  part  of  the 
side  of  the  road  within  the  meaning  of  the  Acts ;  as 
the  facts  are  found  by  the  referee,  I  think  it  is  not  part 
of  the  side.  Parliament  is  supreme ;  and,  if  in  this  Act 
we  found  a  clearly  expressed  intention  to  enable  the  trus- 
tees to  take  any  land  adjacent  to  the  road,  inclosed  or 
not  inclosed,  with  or  without  compensation,  we  should 
be  bound  to  give  it  effect ;  but  it  ought  to  be  made  to 
appear,  by  clear  and  unequivocal  language,  that  it  was 
the  intention  to  give  such  an  arbitrary  power.  In  this 
Act  I  find  no  such  language.  I  think  the  use  of  the 
word  "  sides'*  was  intended  to  give  power  to  take  such 
strips  of  open  space  as  are  left  intervening  between  the 
turnpike  road  and  the  old  inclosures,  subject  to  an  ease- 
ment for  the  public;  such  strips  are  common  enough. 
To  enable  the  trustees  to  take  those  some  such  word 
was  necessary;  but,  if  it  is  not  confined  to  such  spaces, 
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where  is  the  limit  to  be  put?     It  was  admitted  on  the        1855. 
argument  that  the  intention  could  not  be  to  extend  the      Beckett 
power  to  take  old  inclosures  or  gardens;  but  what  is       ufton. 
there  to  distinguish  between  an  inclosed  piece  of  land 
on  the  side  of  the  road  and  an  uninclosed  piece  of  land  ? 
The  Act  in  terms  makes  no  distinction  between  the 
inclosed  sides  and  the  uninclosed  sides.     I  think  the 
limitation  is  to  such  sides  as  I  have  described,  subject  to 
an  easement ;  and  that  neither  the  general  nor  the  local 
Act  gives  power  to  take  such  land  as  this;  and  that 
therefore  the  act  of  the  trustees  is  a  trespass. 

Coleridge  J.  The  question  turns  on  the  construction 
of  The  General  Turnpike  Act  (9  G.  4.  c.  77.),  sect  5, 
which  authorizes  turnpike  trustees  to  erect  toll  houses 
on  any  turnpike  road,  "or  upon  the  sides  thereof,"  "and 
also  to  take  in  and  inclose  on  the  sides  of  such  road,  or 
any  part  thereof,"  gardens  for  such  houses.  This  is  a 
power  to  interfere  with  private  property,  without  any 
compensation  to  the  owners ;  and  the  question  is,  what 
is  the  limit  to  be  placed  on  the  exercise  of  that  power? 
It  is  not  disputed  that  some  limit  must  be  imposed:  the 
trustees  admit  that  the  power  does  not  extend  so  far  as 
to  enable  them  to  take  gardens  within  old  inclosures 
along  the  side  of  the  road ;  and  it  is  admitted,  on  the 
other  side,  that  the  power  does  extend  to  inclose  those 
strips  lying  between  the  road  and  old  inclosures,  over 
which  the  public  enjoy  some  rights  of  passage,  though 
they  are  not  metalled,  and  do  not  properly  form  part 
of  the  turnpike  road  which  the  trustees  keep  in  repair. 
Now  what  is  the  principle  ?  The  owners  of  such  spots 
have  abandoned  the  right  to  the  full  enjoyment  of  the 
occupation  of  the  surface  of  the  land;  and  there  is  no 
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1855.  great  hardship  in  taking  away  the  qualified  right  of 
Beckktt  enjoyment  which  they  have  retained,  and  inclosing  such 
a  spot  without  compensation.  It  is  therefore  a  reasonable 
interpretation  of  the  act  to  say  that  the  Legislature 
authorize  the  trustees  to  take  such  sides  of  the  road 
without  giving  compensation.  But  in  the  present  case 
the  road  does  not  run  through  old  inclosures,  but  through 
open  land ;  and  we  must  apply  the  Act  to  such  parts  of 
the  road.  Now,  if  part  of  the  open  land  was  subject 
to  the  same  rights  of  passage  to  which  the  strips  between 
the  road  and  old  inclosures  are  subject,  I  think  it  would 
be  part  of  the  side  of  the  road,  though  not  bounded  by 
an  old  inclosure.  But  in  the  present  case  there  is  no 
such  user  as  to  bring  the  locus  in  quo  within  this  prin- 
ciple. We  are  not  to  be  understood  to  say  that  trustees 
can  never  build  a  toll  house  and  inclose  a  garden  where 
there  is  no  fence  to  mark  the  limit  of  the  sides  of  the 
road. 

Wiohtman  J.  The  terms  of  the  Act  are  general; 
but  there  must  be  some  limit  to  the  powers  conferred : 
and  the  question  is  what  that  limit  is.  It  seems  to  me 
that  the  limit  is  to  apply  the  word  "  sides"  of  the  road 
to  those  parts  of  land  which  are  not  part  of  the  turnpike 
road  itself,  but  may  be  reasonably  considered  as  sides  of 
the  highway.  And,  on  this  reasonable  interpretation  of 
the  Act,  the  trustees  were  not  entitled  to  take  this  spot. 

(Erle  J.  was  absent) 

Judgment  for  the  plaintiffs. 
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1855. 


Francis  Seajiles  against  Frederick  Sadgrave.  ******„ . 

*  November  17th. 

(^OUNT  for  money  had  and  received,  and  on  an  Count  for 
J  money  had 

account  stated.     Plea,  as  to  551.  6*.,  parcel  &c.,  a  and  received. 
tender  of  that  sum.     Replication:   that  a  larger  sum  557.^ "parcel 
than  551  6*.,  to  wit  82/.,  was  due  from  defendant  to  oUhltt^ 
plaintiff  as  one  entire  sum  and  on  one  entire  contract;  Swt'th^SiV 
and  that  plaintiff  at  the  time  of  the  tender  requested  mand  **■ on 

r  *  one  entire 

defendant  to  pay  the  entire  sum,  of  which  551.  6s.  was  contract  for  a 

larger  sum 
an  indivisible  part,  and  which  was  then  unpaid  and  than  that  ten- 
unsatisfied;  yet  defendant  refused  to  pay  more:  where*  joinder:  that 
fore  plaintiff  refused  to  take  551  6s.  a^uofl^re-* 

Rejoinder :  that  plaintiff  was  at  the  time  of  making  .moon/due  to 
the  tender,  and  still  is,  indebted  to  defendant  in  an  j^JJJjJ^' 
amount  equal  to  the  whole  of  the  larger  sum  except  the      Held,  a  bad 

sum  of  55L  6s.9  and  defendant  offered  then  and  still  to  good  replica- 
tion. 
set  it  off.     Demurrer.     Joinder. 


Quain,  for  plaintiff.  The  replication  is  good ;  Dixon 
v.  Clark  (a).  In  the  judgment  in  that  case  it  is  said 
"  in  answer  to  the  special  ground  of  demurrer, — that  the 
replication  should  have  negatived  the  existence  of  any 
set-off,  &c. — it  was  contended,  that  any  such  matter 
might  and  ought  to  have  come  by  way  of  rejoinder.  And 
we  think  this  is  a  sufficient  answer."  The  plaintiff  seems 
to  have  supposed  this  an  authority  that  such  a  rejoinder 

(a)  5  Cam.  B.  365. 
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1855.        is  good.     But  set-off  is  entirely  the  creature  of  stat. 
Seablkb       2   G.  2.   c.   22.   s.  13.,  which   is    confined    to  set-off 
Sadgravb.     between  plaintiff  and  defendant  made  after  the  action 
has  commenced. 

Barstow,  contra.  [Lord  Campbell  C.  J.  You  will 
scarcely  contend  that  the  rejoinder  is  good  by  common 
law.  What  statute  justifies  it?]  It  is  very  hard  that 
the  party  should  be  put  to  all  this  ezpence  when  ulti- 
mately the  plaintiff  cannot  recover.  [Lord  Campbell 
C.  J.  Hardship  is  a  topic  to  be  urged  before  the 
Legislature,  not  before  us.  But  there  was  no  great 
hardship  here;  for  the  defendant  might  have  pleaded 
payment  into  Court  as  to  55L  6s.,  and  set-off  as  to  the 
residue.  You  had  better  amend  by  doing  so  now,  as 
we  all  think  it  clear  that  the  rejoinder  is  not  authorized 
by  stat  2  G.  2.  c.  22.  s.  13.]  Barstow  prayed  leave  so 
to  amend. 

Per  Curiam  (a). 

Leave  to  amend,  otherwise  judgment 
for  the  plaintiff. 

(a)  Lord  Campbell  C.  J.,  Coleridge,  Wiyktman  and  Erie  Js. 
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1855. 


Henry  Hinckley  Willis,  Arthur  Willis  and  ****»•,_ 

7  November  17th. 

Amos  John  Gam  against  Benjamin  Cooke. 

THIRST  count  on  a  policy  of  insurance  set  out  in  haec  A  policy  of 
verba.     It  was  one  of  the  ordinary  printed  forms  made  at  and 
filled  up,  so  as  to  be  "  at  or  from  Liverpool  to  Boston,"  to°Sa**cmon 
"  on  the  ship  Hope,"  «  valued  at  100L     On  passage  OT\"°oo? 
money."    Besides  the  usual  printed  memoranda,  there  ^^^1*** 
was  the  following  memorandum:  "On  passage  money  printed  form, 
of  emigrants,  subject  to  pay  a  loss  pro  rata,  and  subject  morandumt 

"  On  passaffO 

to  the  clauses  and  conditions  made  under  sections  47  money  of  emi- 
to  51  of  The  Passengers  Act,  1852,  compensation  clause  to  pay  a  lots 
excepted,  and  against  these  risks  only.     Warranted  free  subject  to*the 
from   capture,  seizure,   and   the  consequences  of  any  ^ditiona 
attempt  thereat     To  pay  a  loss  according  to  foreign  ?££"$£ 6X 
statements.*'    Averments:    that  defendant   became  an  ofThieP"!!°" 

gora  Act,  1852, 

underwriter  of  150/. :    that   the   passage    money   was  compensation 

clause  ex- 
received  by  the  assured  from   the  passengers  by  The  cepted,aad 

sfFeinst  these 
Hope :  the  usual  averment  of  interest ;  that  The  Hope  risks  only.'* 

sailed  on  the  voyage   with   the  passengers  on  board,  being apu. 

"  And,  whilst  the  said  ship  was  proceeding  on  her  said  wufto  thcPAct# 

voyage,  and  before  her  arrival  at  Boston  aforesaid,  the  J^JjJ-j  of  ^V 

said  passage  money  in  the  said  policy  insured  became  jea  was  driven 

and  was  by  the  perils  of  the  sea  wholly  lost  to  the 


i  •     -ie_w  where  she 

plamtinB.  necessarily 

_  t  •    t  remained  re- 

Demurrer.      Joinder.  pairing  da- 

mages for 
more  than  six 
weeks,  after  which  ahe  proceeded  with  the  passengers  to  Bottom  and  arrived  there.   During 
the  detention  at  F.  the  passengers  were  maintained  by  the  insured  at  a  cost  exceeding  the 
passage  money. 

Held,  on  demurrer,  that  this  was  not  a  loss  incurred  under  the  enumerated  sections,  and 
that  the  underwriters  were  not  liable  to  make  it  good. 

TOL.    V.  2   T  E.    &   B. 


WlLLIB 
Y. 

Cooke. 
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1855.  Second  count,  setting  out  the  same  policy  with  the 

same  general  averments  as  in  the  first  count,  but 
stating  the  loss  specially :  that,  whilst  The  Hope  "  was 
on  her  voyage,  and  before  her  arrival  at  Boston  aforesaid, 
the  said  ship,  with  the  said  emigrants  on  board,  from 
the  perils  of  the  sea  and  the  violence  of  the  winds  and 
waves,  through  tempestuous  weather,  sprang  a  leak,  and 
in  consequence  thereof  was  obliged  to  put  in  for  safety 
into  Fayal,  in  the  Azores,  and  was  rendered  unable  then 
to  pursue  the  said  voyage:  and,  there  being  no  other 
ship  then  available  to  forward  the  said  passengers  by  to 
their  destination,  the  passengers  were  then  necessarily 
landed  and  detained  on  shore  for  a  long  period  of  time, 
and  for  a  period  beyond  six  weeks,  until  the  said  ship 
was  repaired ;  and,  whilst  the  said  passengers  were  so 
detained,  large  sums  of  money  were  expended,  out  of 
the  said  passage  money  in  the  said  policy  mentioned, 
for  the  maintenance  of  the  said  emigrants,  when  so 
landed,  and  whilst  so  remaining  at  Fayal,  being  equal 
to  the  amount  of  passage  money  insured  as  hereinbefore 
mentioned :  whereby  the  said  passage  money  then  became 
and  was  wholly  lost  to  the  plaintiffs." 

Demurrer.     Joinder. 

Plea  1,  to  the  first  count  That  the  emigrants  in  that 
count  mentioned  respectively  engaged  their  passages  to 
Boston,  and  paid  their  passage  moneys,  the  subject  of 
this  insurance,  under  contract  tickets,  respectively  made 
to  the  effect  required  by  The  Passengers  Act,  1852, 
sect.  64,  by  which  contract  tickets  respectively  it  was 
stipulated  that  each  such  passenger  should,  for  such 
passage  money,  be  provided  with  a  passage  to  Boston, 
in  the  said  ship  Hope,  and  should  be  victualled  during 
the  voyage  and  the  time  of  detention  at  any  place  before 
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its  termination.     Averment:    that  the  ship  Hope  did        1855. 
duly  terminate  her  voyage  at  Boston,  and  the  several       Wilus 
passengers  respectively  were  provided  with  passages  to       Cooke. 
Boston  in  her,  and   that   the   moneys  sought    to  be 
recovered  in  this  count  as  a  loss  of  the  passage  money 
by  perils  of  the  sea  are  moneys  which  were  expended 
in  and   about  victualling   the  passengers  during   the 
voyage,  and  whilst  the  ship  was  detained  before  its 
termination  by  stress  of  weather,  and  were  not  other- 
wise occasioned  by  any  peril  of  the  sea,  and  were  not 
expended  or  lost  in  consequence  of  any  condition  or 
obligation  contained  in  the  sections  enumerated  in  the 
policy,  or  any  of  them.    Demurrer.     Joinder. 

Plea  2,  to  the  second  count  Averment  in  the  same 
form  as  in  the  first  plea,  that  the  emigrants  had  contract 
tickets.  Averment :  "  that  the  voyage  was  never  aban- 
doned, and  that  it  duly  terminated  at  Boston  after  the 
ship  had  been  detained  at  Fayal  as  in  the  said  count 
mentioned ;  and  that  the  expences  in  this  count  men- 
tioned were  incurred  in  victualling  the  passengers 
during  the  time  of  the  said  ship's  detention  at  Fayal 
before  the  termination  of  her  voyage,  and  not  otherwise." 
Demurrer.    Joinder. 

Atherton  now  argued  for  the  plaintiff  (a). 

The  substantial  question  arises  on  the  second  count, 
which  states  the  nature  of  the  loss  specially.  The  whole 
depends  on  the  meaning  of  the  policy,  and  of  The 
Passenger  Act,  1852  (15  &  16  Vict.  c.  44.).  The 
passengers  without  default  of  their  own  were  in  Fayal, 
a  foreign  port.     The  master,  in  consequence   of  his 

(a)  Before  Lord  Campbell  C.  J.,  Coleridge  and  Wightma*  Js. 
2   T  2 
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1855.  inability,  produced  by  the-  perils  of  the  sea,  omitted  to 
WlLug  forward  them  for  six  weeks.  That  brought  the  case 
Cooke.  withm  the  terms  of  sect.  49;  and  the  consul  might  have 
forwarded  the  passengers  at  the  expence  of  the  assured. 
That  is  not  done ;  but  the  master  forwards  them  himself. 
If  he  had  done  it  in  another  ship  the  case  would  have 
been  identical  with  Gibson  v.  Bradford  (a).  He  forwards 
them  in  his  own :  but  the  assured  should  not  be  in  a 
worse  condition  than  if  the  master  had  delayed  longer, 
and  the  consul  had  intervened  as  he  would  have  done. 

Blackburn,  contra.  Gibson  v.  Bradford{a)  was  a  case 
in  which,  after  the  determination  of  the  voyage  by  the 
destruction  of  the  ship,  the  master  was  compelled  by  the 
enumerated  sections  to  incur  expence.  In  the  present 
case  the  attempt  is  to  charge  the  underwriters  with 
expences  incurred  before  the  termination  of  the  voyage, 
and  no  more  chargeable  on  them  than  the  extra  pro- 
visions of  the  crew,  or  the  extra  wear  and  tear  of  The 
Hope  occasioned  by  the  prolongation  of  the  voyage. 
The  whole  turns  on  the  construction  of  the  policy.  The 
assured  are  engaged  in  an  adventure  which  subjects 
them  to  all  the  ordinary  risks  of  carriers  of  passengers, 
and  also  to  those  liabilities  which  are  imposed  on  them 
by  the  different  sections  of  The  Passengers  Act,  1852. 
They  enter  into  a  policy  which  if  it  had  stopped  at  the 
end  of  the  printed  form  would  have  been  inoperative,  as 
the  passage  money,  having  been  already  paid,  could  not 
well  be  lost  by  any  of  the  perils  enumerated  in  the  body 
of  the  policy.  But  a  memorandum  is  added,  "  subject 
to  clauses  and  conditions  made  under  sects.  47   to  51 

(a)  4  E.  $•  A  686. 
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of  The  Passengers   Act,  1852    (compensation    clause        1355. 
excepted),  and  against  these  risks  only."    The  meaning       WlLLI8 
is  that,  if,  by  one  of  the  perils  enumerated  in  the  body 
of  the  policy,  the  vessel  is  thrown  into  such  a  position 
that  the  assured  incur  a  liability,  then,  if  the  liability  is 
imposed  by  one  of  the  enumerated  sections,  the  under- 
writers will  indemnify  against  it ;  but  not  otherwise.     If 
this  be  the  true  construction,  the  first  count  is  obviously 
defective;  for  it  avers  no  loss  under  any  of  the  sections. 
But  the  real  question  arises  on  the  second  count,  and  on 
the  pleas.     Under  sect  32  of  the  Act,  the  master  shall 
make  to  every  adult  "  during  the  voyage,  including  the 
time  of  detention,  if  any,  at  any  port  or  place  before  the 
termination  of  such  voyage,"  an  allowance  of  provisions. 
Under  sect.  64  the  form  of  the  contract  is  prescribed : 
it  is  in  Schedule  (H.);  and  by  it  the  master  engages  that 
the  passengers  "  shall  be  victualled  during  the  voyage 
and  the  time  of  detention  at  any  place  before  its  ter- 
mination,  according   to   the   subjoined    scale,   for    the 
sum  of  £ — ."    It  was  under  the  liability  arising  from 
those  non-enumerated  sections,  or  their  common  law 
liability  arising   from    the   contract,   that  the   assured 
were    bound    to   support    the    passengers    at   Fayal ; 
not  under  any  liability   imposed   by  the  enumerated 
sections.     It  is  argued  that,  if  the  master  had  neglected 
his  duty,  the   consul  would   under  sects.  49  and  50, 
which  are  enumerated,  have  sent  on  and  supported-the 
passengers.      But    the    underwriters    would    not     be 
responsible   for  a  liability  under  one  of  the  sections, 
if  occasioned  by  the  neglect  of  the  master ;  the  contract 
is  confined  to  such  liabilities  if  occasioned  by  the  usual 
perils  enumerated  in  the  body  of  the  policy.  It  is  said  that 
the  consul  might  at  the  end  of  the  six  weeks  have  sent 
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1855.  the  passengers  on.  That  does  not  appear;  for  he  has  no 
Wilus  power  to  do  so  without  the  assent  of  the  passengers,  who 
Cooke  may  ve,7  we^  **ave  Preferred  The  Hope  to  any  vessel  the 
consul  could  provide :  but,  supposing  it  to  be  so,  though 
the  circumstances  would  have  justified  conduct  which 
might  have  occasioned  a  loss,  the  underwriters  are  not 
liable  when  there  was  none.  In  Chapman  v.  Benson  (a) 
Parke  B.,  delivering  the  judgment  of  the  Exchequer 
Chamber,  says :  "  How  can  it  be  said  there  was"  a  total 
"  loss,  on  the  ground  that  the  master,  if  he  had  acted  with 
judgment,  ought  to  have  made  one.  We  think,  there- 
fore, that,  whether  there  were  or  were  not  circumstances 
in  which  the  owner  might  have  been  at  liberty  to  treat 
the  loss  as  total,  abandon  the  adventure,  and  so  cause  a 
total  loss  of  the  freight ;  yet,  as  the  adventure  was  not, 
in  point  of  fact,  abandoned,  the  total  loss  of  freight  has 
not  arisen." 

Atherton  was  heard  in  reply. 

Lord  Campbell  C.  J.  We  have  great  difficulty  in 
seeing  how  the  loss  can  be  said  to  be  under  the  enume- 
rated sections,  but  will  take  time  to  examine  the  Act 

Cur.  adv.  vult 

Lord  Campbell  C.  J.,  on  a  later  day  in  this  Term 
(19th  November),  delivered  judgment. 

We  continue  to  think  that  in  this  case  the  defendant 
is  entitled  to  judgment  Without  the  special  written 
memorandum  at  the  end  of  the  policy  the  plaintiffs  can 

(a)  5  Com.  B.  330.  362.  in  Excfa.  Ch.,  reversing  the  judgment  of  the 
Common  Pleas  in  Bemon  v.  Chapman,  6  M.fr  G.  792.  Judgment  of  Exch. 
Ch.  affirmed  in  Dom.  Proc.;  see  Benton  v.  Chapman,  2  H.  L.  Co.  6961 
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have  no  claim.  The  insurance  in  the  body  of  the  policy  1855, 
being  declared  to  be  "on  passage  money,"  no  loss  is  wh.lm 
shewn,  for  which  the  underwriters  are  liable,  from  the 
detention  of  the  ship  at  Fayal  and  the  expenditure  of 
money  in  maintaining  the  emigrants  there  till  the  ship 
was  repaired  and  enabled  to  pursue  her  voyage  to  Boston. 
If  during  this  detention,  which  arose  from  perils  of  the 
sea,  any  expence  was  thrown  upon  the  owners  by  the 
sections  of  The  Passengers  Act,  1852,  enumerated  in 
the  memorandum,  so  far  they  would  have  a  right  to  be 
indemnified.  The  expence  claimed  was  incurred  in 
maintaining  the  emigrants  on  shore,  while  the  ship  was 
under  repair,  for  a  period  above  six  weeks.  But,  taking 
into  consideration  the  fact  that  the  ship  was  repaired 
and  continued  her  voyage  with  the  emigrants  on  board, 
we  are  of  opinion  that  this  expence  was  not  thrown 
upon  the  owners  by  any  of  the  enumerated  sections  of 
the  Act  relied  upon,  viz.  from  sect.  47  to  sect  51. 

On  behalf  of  the  plaintiffs,  sections  49  and  50  are 
relied  upon.  In  Gibson  v.  Bradford  (a)  we  held  that 
under  these  sections  the  assured  had  a  right  to  recover, 
the  ship  having  been  lost,  and  the  master  within  six 
weeks  having  forwarded  the  emigrants  by  another  ship ; 
because  by  these  sections  it  was  the  duty  of  the  master 
to  do  so  at  the  expence  of  the  owners  of  the  ship  insured. 
But  the  expence  of  maintaining  the  emigrants  while 
the  ship  is  under  repair  is  thrown  upon  the  owners  by 
sections  32  and  64,  and  the  contract  into  which  they 
have  entered  by  the  ticket  described  in  Schedule  (H.). 
Under  this  contract  the  owners  are  obliged  to  victual 
the  passengers  according  to  a  specified  scale  "during 
the  voyage  and  the  time  of  detention  at  any  place 
before  its  termination." 

(a)  4  E.  fr  B.  58fc 
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In  this  case  the  49th  section  did  not  impose  any  duty 
on  the  master  to  forward  the  passengers  in  another  ship 
to  their  original  destination;  and  he  would  have  been 
guilty  of  a  breach  of  duty  if  he  had  not  maintained 
them  while  the  ship  was  under  repair  at  Fayal,  and  then 
carried  them  on  in  this  ship  to  Boston.  If  the  owners 
of  emigrant  ships  would  protect  themselves  from  the 
expence  arising  from  a  prolongation  of  the  voyage 
beyond  its  ordinary  length,  they  must  resort  to  another 
form  of  policy. 

Judgment  for  defendant. 


Wedneiday,  FAITHFUL     CrOFT    0,g (LITIS t    BENJAMIN    LlJMLEY, 


November  21st, 


Lord  Ward  (a)  and  sixteen  others. 


Ejectment  for   ^PHIS  was  an  ejectment  to  recover  The  Queen's  Theatre, 

House,  on  tho  in  the  Haymarket,  Middlesex.     The  writ  was  issued 

Se lease  was  20th  December  1854.  On  the  trial,  before  Lord  Camp- 
forfeited. 

On  a  case  stated,  empowering  the  Court  to  draw  inferences  of  fact,  it  appeared  that  in  the 
lease  was  a  condition  for  reentry  on  default  of  performance  of  the  covenants  in  the  lease. 

One  was  a  covenant  not  to  use  the  property  for  any  but  theatrical  purposes,  and  to  use 
the  lessee's  best  endeavours  to  improve  it  The  theatre  was  in  fact  closed  for  two  years, 
which  was  injurious  to  it  as  a  theatrical  property ;  but  it  did  not  appear  that  the  lessee  was 
able  to  keep  it  open. 

Held,  no  breach  of  the  covenant,  by  the  Courts  of  Queen's  Bench  and  Exchequer 
Chamber. 

Another  covenant  was  not  to  let  any  of  the  boxes  or  stalls  for  a  longer  period  than  one 
year  or  season.  The  lessee,  twelve  days  before  the  end  of  one  season,  let  boxes  for  the 
next  season,  the  term  to  commence  at  a  day  earlier  than  the  expiration  of  a  lease  of  the 
same  boxes  to  another  party  for  the  preceding  season. 

Held :  that  a  covenant  restricting  the  common  law  authority  of  a  lessee  to  let  was  not 
to  be  construed  in  the  same  way  as  an  enlarging  power  to  let ;  and  that,  construing  the 
covenant  in  this  case  with  reference  to  the  nature  of  the  property,  the  lease  of  boxes  was 
in  substance  for  not  more  than  one  season,  and  was  no  breach.  By  the  Courts  of  Queen's 
Bench  and  Exchequer  Chamber. 

Another  covenant  was  against  mortgaging  or  incumbering  the  property.  Numerous 
judgments  were  signed  against  the  lessee,  some  in  actions,  by  Judges'  orders,  some  on 
cognovits,  and  some  on  warrants  of  attorney. 

Held,  that  registered  judgments  are  charges  on  property  ;  but  that  contracting  debts  and 


(«)  Sec  Croft  v.  Lumley,  4  E.  &  B.  608. 


XIX.  VICTORIA.  649 

Ml  C.  J.,  at  the  sittings  at   Westminster  after  Hilary        1855. 
Term,  1855,  a  verdict  was  by  consent  taken  for  the       Croft 

plaintiff,  subject  to  a  case  (drawn  by  G.  Hayes  Esq.,  li-Jley. 
barrister),  of  which  only  as  much  as  is  necessary  to 

Dot  paying' 

explain  the  judgment  of  the  Court  is  here  given.  them,  though 

It  stated  that  the  defendant  Benjamin  Lumley  became  judgmentsf 
tenant  of  the  theatre  under  a  lease  from  the  plaintiff,  of^e^want, 
dated    10th    July    1845,    for    terms    commencing    at  ■£ jjjg^ 
different  days,  both  of  which  would  by  efflux  of  time  were  facilitated 

J  *  J  by  a  cognovit 

expire  on  29th  September  1891.     The  lease  contained,  or  warrant  of 

r  r  m  attorney. 

amongst  others,  the  following  covenants  by  Lumley.     But,  it  ap- 
pearing, on  the 
"  That  he  the  said  B.  L.,  his  executors,"  &c,  "  shall  defeasances, 

not  nor  will  at  any  time  hereafter,  during   the  said  the  warrants 

respective  terms  hereby  granted,  convert  the  said  theatre  wero^en 

or  opera  house,  or  any  part  thereof,  to  any  other  use  ^JJ^J  ".. 

than  for  acting  or  performing  operas,  plays,  concerts,  curitiesfor 

balls,  masquerades,  assemblies,  and  such  theatrical  and  money,  and 

^  that  it  was 

other  public  diversions  and  entertainments  as  have  been  intended  that 
usually  given  therein,  but  shall  and  will,  during  all  the  should  for  that 
said  terms,  use  his  and  their  utmost  endeavours  to  im-  SgnwTand 
prove  the  same  for  that  use  and  purpose."    "  And  also  ^Sjj^L 

the  Court  of 
Queen1!  Bench,  that  the  giving  such  warrants  under  which  the  judgments  were  so  signed 
and  registered  constituted  breaches  of  the  covenant,  and  grounds  of  forfeiture. 

Held,  by  tho  Court  of  Exchequer  Chamber,  on  error,  that  this  did  not  constitute  breaches 
of  the  covenant  or  grounds  of  forfeiture. 

After  all  the  forfeitures  had  been  incurred,  the  time  having  come  when  rent  would  become 
due,  the  lessee  tendered  the  rent  to  the  lessor.  He  refused  to  take  it,  except  on  the  terms 
that  it  should  be  taken,  not  as  rent,  but  as  compensation  for  use  and  occupation  subsequent 
to  the  forfeiture.  The  lessee  refused  to  agree  to  any  such  condition ;  the  lessor  then  took 
the  money,  declaring  he  would  not  take  it  as  rent,  or  as  waiving  the  forfeitures. 

Held,  by  the  Court  of  Queen's  Bench,  that  in  legal  effect  money  must  be  taken  according 
to  the  intent  of  the  party  paying  it ;  in  this  case  as  rent ;  and  that  the  receipt  of  rent,  as  a 
matter  of  law,  operated  to  waive  all  forfeitures  then  known  to  the  lessor,  and  that  no  protest 
on  his  part  could  prevent  this  legal  effect. 

At  the  time  of  the  receipt  the  lessor  knew  of  most  of  the  judgments,  but  did  not  know 
of  every  instance. 

Held,  by  the  Court  of  Queen's  Bench,  that  he  must  be  taken  to  waive  all  forfeitures 
by  that  breach  of  .which  he  had  notice,  though  it  was  more  extensive  than  be  was 
aware  of. 

The  defendant  had  judgment  in  the  Court  of  Queen's  Bench,  which  was  affirmed  on  error 
in  the  Court  of  Exchequer  Chamber,  on  the  ground  that  no  forfeiture  had  occurred ;  tho 
latter  Court  pronouncing  no  opinion  on  the  question  of  waiver. 


650  MICHAELMAS  TERM. 

1855.        that  he  the  said  B.  L.,  his  executors,"  &c,  "  shall  not 
Cropt        nor  will  at  any  time  during  the  said  respective  terms 
?-  hereby  granted,  without  the  license  and  consent  of  the 

said  F.  C,  his  executors,"  &c,  "in  writing  for  that 
purpose  first  had  and  obtained,  grant  away,  assign  or 
let,  charge  or  dispose  of  the  boxes  or  stalls  of  the  said 
theatre,  or  any  of  them  respectively  (except  as  herein- 
after mentioned),  for  any  term  or  number  of  years 
whatsoever,  or  for  any  longer  period  than  one  year  or 
season,  nor  grant  any  seat  or  seats,  rights  or  privileges 
of  admission  whatsoever  in  or  to  the  said  boxes  or  stalls, 
or  any  or  either  of  them  respectively,  or  to  any  other 
part  or  parts  of  the  said  theatre,  to  any  person  or  persons 
whomsoever  for  any  longer  period  than  one  year  or 
season,  nor  charge  or  incumber  the  said  theatre  or  the 
income  thereof,  or  the  terms  hereby  granted  or  either  of 
them,  or  any  part  thereof  respectively,  by  mortgaging 
the  same  or  granting  any  rent  charges  or  any  other  in- 
cumbrance or  incumbrances  whatsoever,  nor  lessen  or 
alter  the  number,  dimensions  or  character  of  the  seats 
in  the  pit  of  the  said  theatre  by  converting  the  same  or 
any  of  them  into  stalls  or  otherwise,  except  as  hereinafter 
mentioned.  Provided  nevertheless  that  it  shall  and 
may  be  lawful  for  the  said  B.  L.9  his  executors,"  &c, 
"  from  time  to  time  to  underlet,  charge  or  dispose  of,  for 
any  portion  or  portions  of  the  respective  terms  hereby 
granted,  at  such  rent  or  rents  or  with  or  for  such  sum 
or  sums  of  money  and  to  such  person  or  persons  as  he 
or  they  shall  think  fit,  such  of  the  present  boxes  of  the 
said  theatre  not  exceeding  in  number  41  such  boxes  in 
the  whole,  and  such  of  the  present  stalls  of  the  said 
theatre  not  exceeding  in  number  55  stalls  in  the  whole, 
as  he  the  said  Benjamin  Lumley,  his  executors,  adminis- 
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trators  or  assigns/  shall  within  the  space  of  five  years        1855. 

from  the  date  of  these  presents  select"  Croft 

The  lease  also  contained  the  following  condition  of      _   v- 

°  Luiiley. 

reentry:  "That,  if  default  shall  happen  to  be  made  by 
the  said  B.  L.,  his  executors,"  &c.,  of  or  in  payment  of 
the  said  respective  rents  hereinabove  respectively  re- 
served and  made  payable,  or  either  of  them  respectively, 
or  any  part  or  portion  thereof  respectively,  for  the  space 
of  14  days  next  over  or  after  any  of  the  days  of  pay- 
ment on  which  the  same  respectively  shall  become  due 
and  payable  according  to  the  true  intent  and  meaning 
of  these  presents,  or  if  he  the  said  B.  L.y  his  executors/ 
&c,  "shall  at  any  time  during  the  said  respective  terms 
hereby  granted,  without  the  license  and  consent  of  the 
said  F.  C,  his  executors/'  &c,  "in  writing  for  that 
purpose  first  had  and  obtained,  grant  away,  assign,  let, 
charge  or  otherwise  dispose  of  the  boxes  or  stalls  of  the 
said  theatre  or  opera  house,  or  any  of  them  respectively 
(except  the  said  41  boxes  and  55  stalls  hereinbefore 
excepted),  for  any  term  or  number  of  years  whatsoever, 
or  for  any  longer  period  than  one  year  or  season,  or 
grant  any  seat  or  seats,  rights  or  privileges  of  admission 
whatsoever,  in  or  to  the  said  boxes  or  stalls,  or  any  or 
either  of  them  respectively,  or  to  any  other  part  or  parts 
of  the  said  theatre  or  other  premises,  to  any  person  or 
persons  whomsoever  for  any  longer  period  than  one 
year  or  season  (except  as  or  as  incident  to  the  said 
boxes  and  stalls  hereinbefore  excepted),  or  if  the  said 
B.  L.9  his  executors,"  &c,  shall  not  keep  the  opera 
house  insured  from  fire  to  the  amount  or  value  of 
14,0002.,  according  to  a  covenant  in  that  behalf,  "  or  if 
the  said  B.  Z.,  his  executors,"  &c,  "  shall  make  default 
of  or  in  the  performance  of  all  or  any  of  the  other  cove- 
nants, grants,  articles,  conditions  and  agreements  here- 
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1855.  inbefbre  contained,  which  on  his  and  their  part  and 
Cboft  Parts  are  or  ought  to  be  performed,  observed  and  kept 
Lumley.  (otner  tn*n  »nd  except  the  covenants  or  agreements" 
for  giving  notice  to  the  said  F.  G,  his  executors,  &c, 
upon  the  occasion  of  underletting  the  41  boxes  and  55 
stalk  aforesaid,  or  any  of  them),  "  then  and  in  any  of 
the  said  cases  (except  as  aforesaid),  and  from  thenceforth 
and  at  any  time  or  times  thereafter,  it  shall  and  may  be 
lawful  to  and  for  the  said  F.  G,  his  executors,"  &c,  to 
reenter. 

The  defendant  entered  under  the  lease,  and  used  the 
premises  as  an  opera  house,  as  mentioned  in  the  lease, 
during  the  seasons  for  such  entertainments,  namely  from 
March  to  August  in  each  year,  up  to  the  year  1852 ;  in 
which  last  mentioned  year  the  season  closed  on  the 
13th  day  of  August  From  the  date  of  the  lease  to  the 
year  1852  the  house  had  been  open,  and  such  enter- 
tainments had  taken  place  therein  every  year  during 
the  season.  Since  the  season  of  1852  the  house  has  not 
been  opened  for  entertainments  of  any  sort;  but  it  has 
not  been  converted  to  any  other  uses  than  those  con- 
templated by  the  lease  to  the  defendant.  It  was  given 
in  evidence  at  the  trial  by  Mr.  Martelli,  on  the  part  of 
the  plaintiff,  that  the  fact  of  the  house  not  having  been 
opened  since  1852  was,  in  his  judgment,  injurious  to 
the  property. 

The  case  then  stated  the  selection  by  Lumley  of  41  boxes 
and  55  stalls  as  the  property  boxes  and  stalls,  of  which  he 
might  dispose  according  to  the  provision  in  the  lease. 

It  then  set  out  several  warrants  of  attorney  by 
Lumley  to  confess  judgments,  subject  to  defeazances 
which  were  also  set  out  On  each  of  them  judgment 
was  signed  and  registered  in  the  Common  Pleas  Registry 
and  in  the  Middlesex   Registry.      There  was  nothing 
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special  in  the  form  of  the  warrants  of  attorney.     The        1855. 

points  arising  on  this  part  of  the  case  will  appear  from       cropt 

the  defeazance  to  one  of  the  warrants,  which  was  given      Lumley. 

on  6th  October  1852,  to  confess  judgment  to  WOOiam 

Samuel  Price  Hughes  for  580/.  in  the  Queen's  Bench. 

The  defeazance  of  this  warrant  of  attorney  recited  that, 

by  an  indenture  bearing  date  the  1st  day  of  August  1852, 

between  Lumley  of  the  first  part,  Joseph  Backer  of  the 

second  part,  W.  51  P.  Hughes  of  the  third  part,  and 

Thomas  Hughes  of  the  fourth  part,  in  consideration  of 

the  several  debts  and  sums  to  the  amount  of  2210/1  then 

due  or  secured  to  the  said  W.  51  P.  Hughes  as  therein 

mentioned,  and  also  in  consideration  of  the  payment  by 

W.  5.  P.  Hughes  unto  Lumley  and  Backer  at  the  time 

of  the  execution  thereof  of  the  sum  of  290/.,  Lumley 

and  Backer  had  entered  into  joint  and  several  covenants 

with  W.  S.  P.  Hughes  to  the  effect  that  Lumley  and 

Backer  should,  on  the  1st  day  of  February  next  ensuing, 

pay  W.  8.  P.  Hughes  the  aggregate  sum  of  2500/.,  with 

interest  for  the  same  at  the  rate  of  5/.  per  cent,  as  to 

the  aggregate  sum  of  2210/1  from  the  respective  times 

and  in  the  manner  therein  expressed,  and  as  to  the 

sum  of  290/.,  residue   thereof,  from   the  day  of  the 

date  of   the  said   indenture.      And  moreover   should 

from  time  to  time  after  the  said  1st  day  of  February 

next,  if  and  whilst  the  said  principal  sum  of  2500/.  or 

any  part  thereof  should  remain  unpaid,  pay  W.  5.  P. 

Hugkes  on  demand,  or  in  default  of  such  demand  for 

the  time  being  then. by  equal  quarterly  payments  in 

each  year,  interest  at  the  rate  aforesaid  upon  the  same 

principal  sum  or  the  unpaid  portion  thereof  for  the  time 

being.     "And   in   the  same  indenture  are  contained 

certain  securities  by  way  of  mortgage  for  payment  of 

the  said  aggregate  sum  of  2500/1  and  the  interest  thereof: 
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1855.  and  whereas  it  was  intended  that  this  warrant  of  attor- 
cIoft  ney  should  have  been  executed  concurrently  with  the 
said  recited  indenture,  but  the  same  has  been  delayed 
until  this  day :  Now  it  is  hereby  expressly  agreed  by  and 
between  the  said  B.  Lumley  and  W.  S.  P.  Hughes,  with 
the  privity  of  Backer,  testified  by  his  signature  hereof, 
that  the  within  written  warrant  of  attorney  is  made  and 
given,  and  judgment  to  be  entered  up  by  virtue  thereof 
is  intended,  as  a  concurrent  security  with  the  said  in- 
denture of  the  1st  day  of  August  last,  for  better  securing 
unto  the  said  W.  S.  P.  Hughes,  his  executors,  administrators 
and  assigns,  the  payment  of  the  said  principal  sum  of 
290/.,  part  of  the  said  aggregate  principal  sum  of  2500£, 
and  the  interest  of  the  same  sum  of  290/.  from  the  date 
hereof,  upon  the  said  1st  day  of  February  next,  and  in 
the  manner  in  the  same  indenture  appointed  for  pay- 
ment thereof,  and  which  is  hereinbefore  mentioned. 
And  that  judgment  shall  forthwith,  or  at  such  time  here- 
after as  the  said  W.  S.  P.  Hughes,  his  executors,  adminis- 
trators or  assigns,  shall  think  fit,  be  entered  up  under 
the  authority  of  the  said  warrant  of  attorney  and  be 
registered,  but  that  no  execution  or  executions  shall  be 
issued  or  taken  out  upon  the  said  judgment  unless  or 
until  the  said  principal  sum  of  290/.  and  the  interest 
thereof,  or  some  part  thereof  respectively,  shall  not  be 
paid  on  the  said  1st  day  of  February  now  next  ensuing ; 
but,  in  case  such  default  in  payment  shall  be  made,  it 
shall  be  lawful  for  the  said  W.  S.  P.  Hughes,  his  exe- 
cutors, administrators  or  assigns,  immediately  or  at  any 
time  or  times  after  such  default,  to  issue  one  or  more 
execution  or  executions  upon  the  said  judgment  against 
the  said  B.  Lumley n  &c. 

Judgment  was  signed  on  this  warrant  of  attorney  on 
the  20th  of  October  1852;  and  it  was  registered  in  the 
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Common  Pleas  Registry  on  the  20th  day  of  October        1855. 
1852,  and  in  the  Middlesex  Registry  on  the  30th  day  of       croft 
September  1853,  under  the  statutes,  by  the  said  William      lumley. 
Samuel  Price  Hughes. 

The  case  set  out  various  other  warrants  of  attorney 
made  to  secure  advances  to  W.  S.  P.  Hughes  (a),  and 
stated  that  "  JV.  S.  P.  Hughes  was  not  aware  of  the  fact 
that  the  defendant  was  lessee  of  the  opera  house  until 
about  the  month  of  August  1852,  when  in  the  course  of 
the  negotiations  between  them  a  copy  of  the  lease  was 
handed  by  the  defendant  to  the  solicitor  of  the  said 
W.  S.  P.  Hughes.  About  the  same  time  the  said 
W.  S.  P.  Hughes  learned  that  the  properties  and 
chattels  in  the  theatre  were  mortgaged  for  10,000/. : 
but  these  properties  and  chattels  were  represented  to 
him  as  being  worth  40,00021;  and  they  formed  an 
important  consideration  with  him  in  agreeing  to  make 
advances  of  money  to  the  defendant.  The  said  W.  S.  P. 
Hughes  was  also  informed  and  believed,  when  he  made 
these  advances,  that  the  defendant  was  the  owner  of  a 
house  at  Fulham  called  The  Chancellors,  and  a  house  in 
Pall  Mall,  both  being  in  Middlesex." 

Ten  several  judgments  were  signed  under  judges' 
orders.  The  case  stated  that  the  judges'  orders  were 
given  by  Benjamin  Lumley  "at  the  times  and  for  the 
amounts  therein  mentioned,  in  actions  brought  against 
him  for  their  amounts;  and  they  were  given  by  the 
defendant,  as  between  him  and  the  respective  plaintiffs, 
bona  fide  and  for  debts  really  due ;  they  were  given 
after  issue  joined,  and  most  of  them  after  the  actions 

(a)  One  was  of  2d  November,  1852;  the  defeasance  stated  that  it  was 
••  intended  as  a  collateral  security  with"  a  recited  indenture,  *  for  further 
securing1*  the  payment  of  1400/.,  and  that  judgment  should  be  entered  up 
11  and  be  registered." 
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1855.        were  set  down  for  trial,  in  order  to  save  expence  in  the 
said  actions,  and  because  the  defendant  had  no  defence 


Croft 
,    *•  thereto. 

LUMLEY. 


On  20th  December  1851,  an  agreement  of  that  date 
was  entered  into  between  the  said  Benjamin  Lumley  and 
Messrs.  Brandus  Sf  Co.  This  agreement,  which  related 
to  boxes  other  than  the  property  boxes,  was  in  the 
following  form :  "  Agreement  made  the  20th  December 
1851,  between  Benjamin  Lumley?  &c,  "of  the  one  part, 
and  Louis  Brandus,  acting  on  behalf  of  the  firm  of 
Messrs.  Brandus  Sf  Co.?  &c, "  of  the  other  part  Whereas 
Messrs.  Brandus  Sf  Co.  have  this  day  advanced  and  lent 
to  the  said  B.  Lumley  the  sum  of  4000/.  sterling  money 
of  Great  Britain,  and  the  said  B.  Lumley  has  agreed  to 
grant  a  lease  of  certain  boxes  in  Her  Majesty's  Theatre 
as  a  collateral  security  for  the  due  and  punctual  repay- 
ment of  the  said  sum  of  4000&  at  the  times  hereinafter 
stated,  the  parties  hereto  mutually  agree  with  each 
other  for  themselves,  their  respective  heirs,  executors, 
administrators  and  assigns  as  follows. — And,  first,  on 
consideration  of  the  said  loan  by  the  said  Messrs.  Brandus 
to  the  said  B.  Lumley  of  the  sum  of  4000/1,  the  receipt 
whereof  is  hereby  acknowledged,  he  the  said  B.  Lumley 
grants  (a)  to  the  said  Messrs.  Brandus  Sf  Co.  for  the  term 
of  one  whole  year,  from  the  1st  day  of  March  next,  1852, 
upon  the  following  trusts  namely :  And  it  is  agreed  that 
if  default  shall  be  made  in  payment  by  B.  Lumley  of 
the  said  sum  of  400021,  by  equal  instalments  of  2000/. 
each,  on  the  31st  March  and  the  30th  April  next,  the 
said  Messrs.  Brandus  Sf  Co.  shall  be  at  liberty  forthwith 
to  sell  and  dispose  of  the  said  boxes  or  any  portion  or 
portions  thereof  for  such  prices  as  he  may  be  able  to 
realize,  and  repay  himself  the  said  sum  of  4000/.,  with 

(a)  Sic. 


V. 
LUMLEY. 
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interest,  from  the  30th  April  to  the  day  of  payment,  and  1955. 
all  expenses.  And  upon  further  trust  to  pay  over  to  c«vr 
the  said  B.  Lumley  the  surplus  (if  any)  which  shall 
remain  after  payment  of  the  said  sum  of  4000/.  interest 
and  expenses.  And  it  is  agreed  that,  if  from  any  cause 
whatever  the  said  boxes  shall  not  realize  sufficient  to 
pay  the  said  sum  of  4000Z,  interest  and  expenses,  he  the 
said  B.  Lumley  shall  pay  on  demand  to  the  said  Messrs. 
Brandus  Sf  Co.  the  deficiency  (if  any)  between  the  sum 
or  sums  which  the  said  boxes  shall  realize  and  the  said 
sum  of  4000/.  interest  and  expenses.  And  it  is  further 
agreed  that,  upon  the  said  sum  of  4000JL  interest  and 
expenses  (if  any)  being  fully  paid  and  satisfied,  this 
agreement  and  the  lease  hereby  granted  shall  be  void 
and  shall  be  delivered  up  to  be  cancelled.  And  the 
said  B.  Lumley  hereby  declares,  covenants  and  agrees 
that"  &c.  (covenant  for  title  and  against  incumbrances, 
and  for  further  assurances).  "  And  that  he  the  said  B. 
Lumley  will  repay  to  the  said  Messrs.  Brandus  §•  Co. 
the  sum  of  4000/.  interest  and  expenses,  or  such  part 
as  may  remain  unpaid,  and  that  he  the  said  B.  Lumley 
and  all  persons  employed  in  and  about  the  said  theatre 
will  at  all  times  give  every  facility  to  the  said  Messrp. 
Brandus  §•  Co.  and  their  assigns  for  the  free  use  of  the 
boxes  hereby  leased  and  every  of  them,  so  that  the  same 
may  be  enjoyed  and  used  by  the  said  Messrs.  Brandus 
and  their  assigns  as  fully  and  beneficially  as  possible." 
The  numbers  of  the  boxes  were  then  specified. 

The  case  then  set  out  several  agreements  respecting 
leases  of  boxes  not  being  property  boxes.  It  is  sufficient 
for  the  purposes  of  this  report  to  set  out  so  much  of  the 
statement  respecting  those  indentures  as  raises  the  point 
on  which  the  judgment  of  the  Court  proceeded. 

vol.  v.  2  u  e.  &  B. 
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1855.  On  the  3rd  of  July  1852,  an  indenture  of  this  date 

Croft  was  entered  into  between  the  defendant  and  the  Marquis 
Lumley.  °^  Clanricarde  and  Sir  John  Bayley9  whereby  and  in  con- 
sideration of  2000/.  paid  to  the  defendant  by  the  said 
Marquis  and  Sir  John  Bayley,  the  defendant  granted  and 
demised  to  them,  their  executors,  administrators  and  as- 
signs, 20  boxes  in  the  said  theatre,  therein  described,  and 
being  other  than  tbe  property  boxes,  for  the  term  of  one 
year,  from  the  day  next  before  the  date  of  the  said  in- 
denture, upon  the  terms  and  conditions  therein  mentioned. 
On  the  26th  of  November  1852,  an  indenture  of  this 
date  was  entered  into  between  the  said  Benjamin  Lumley 
and  Lord  Ward.  By  this  deed  certain  boxes  (not  being 
property  boxes)  and  certain  stalls  were  demised  by  the 
defendant  to  the  said  Lord  Ward  for  one  year,  from  the 
25th  of  November  1852  (subject  as  to  the  said  boxes  to  the 
said  indenture  of  the  3rd  of  July  1852,  which  comprised 
and  related  to  the  same  boxes),  upon  the  terms  and 
conditions  in  the  said  indenture  particularly  mentioned. 
On  the  1st  of  August  1852,  an  indenture  dated  that  day 
was  made  between  the  said  Benjamin  Lumley  of  the  first 
part,  the  said  Joseph  Backer  of  the  second  part,  the  said 
W.  S.  P.  Hughes  of  the  third  part,  and  Thomas  Hughes  of 
the  fourth  part.  By  this  deed,  after  reciting  warrants  of 
attorney  of  the  25th  June  1852,  and  the  29th  July  1852  (a), 
it  was  witnessed  that,  for  the  valuable  consideration  therein 
mentioned,  the  said  Lumley,  with  the  privity  of  the  said 
Joseph  Backer,  and  at  the  request  and  by  the  direction 
of  the  said  W.  S.  P.  Hughes  testified  as  therein  mentioned, 
did  grant  and  demise  unto  the  said  Thomas  Hughes,  his 

(a)  Both  these  were  set  oat  in  the  case.  Tbe  defeasance  of  the  warrant 
of  29th  July  1852  stated  that  execution  might  be  issued  for  1070/.,  "or  so 
much  thereof  as  shall  remain  unpaid,  together  with  the  costs  of  such  judg- 
ment and  registering  same,  execution  or  executions,**  and  of  all  other 
i  ncidcntal  proceedings. 


L.UMLEY. 


XIX.  VICTORIA.  659 

executors,  administrators  and  assigns,  all  those  sixteen  1855. 
boxes  in  the  said  theatre,  therein  described  as  called  or  CllOFT 
known  by  the  name  of  Her  Majesty  s  Theatre  or  The 
Italian  Opera  House,  situate  in  the  Haymarhet,  in  the 
parish  of  Saint  James9  within  the  liberty  of  Westminster, 
in  the  county  of  Middlesex,  and  also  all  those  fifty  stalls 
&c,  specifying  the  numbers  of  the  boxes  and  stalls,  some 
of  which  were  amongst  those  included  in  the  grant  to 
Brandus;  ant&,  p.  656.  "  Together  with  free  and  unin- 
terrupted admission  at  all  seasonable  times  into,  and 
egress  and  regress  to  and  from,  and  the  full  use  and 
enjoyment  of,  the  said  boxes  and  stalls  by  such  respective 
numbers  of  persons  as  the  same  were  severally  intended 
or  conveniently  calculated  to  hold,  during  all  such  nights 
and  other  times  as  the  said  theatre  should  be  open  for 
the  reception  of  audience  spectators  or  company,  to  any 
performance  or  exhibition,  otherwise  than  by  way  of 
private  rehearsal  of  any  opera,  play,  concert,  ball,  mas- 
querade, assembly,  or  other  theatrical  or  public  diversion 
or  entertainment;  and  all  profits,  advantages  and  appur- 
tenances comprised  in  the  indenture  now  in  statement, 
and  subject  to  the  restrictions,  reservations  and  covenants 
therein  contained."  The  habendum  of  the  said  deed  was 
as  follows :  "  To  have  and  to  hold  the  said  boxes,  stalls 
and  other  premises  intended  to  be  hereby  granted  and 
demised,  unto  and  by  the  said  Tltomas  Hughes,  his 
executors,  administrators  and  assigns,  from  the  1st  day 
of  February  now  next  ensuing,  or  from  such  subsequent 
day  during  the  year  1853,  upon  which  the  said  theatre 
or  opera  house  shall  be  first  opened  for  the  public  per- 
formance of  operas  or  other  theatrical  entertainments, 
and  thenceforth  for  the  full  term  of  one  year,  to  be 
computed  from  that  day ;  provided  nevertheless  that,  in 
2  u  2 


▼. 
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1855.  case  the  said  theatre  or  opera  house  shall  not,  during 
Chopt  l^e  8a^  year  ^853,  be  opened  for  the  public  perform- 
ance of  operas  or  other  theatrical  entertainments,  then 
and  in  such  case,  and  in  substitution  for,  and  not  in 
addition  to,  the  said  term  hereinbefore  mentioned,  the 
term  hereby  granted  shall  commence  on  the  first  day  in 
any  ensuing  year,  on  which  day  the  said  theatre  or 
opera  house  shall  be  first  opened  for  the  public  perform- 
ance of  operas  or  other  theatrical  entertainment,  and 
the  same  term  shall  thenceforth  continue  for  the  term  of 
one  year  computed  from  that  day,  subject  nevertheless 
to"  a  proviso  for  redemption  on  payment  of  the  principal 
sum  of  2,50021  and  interest.  The  sum  secured  by  this 
deed  is  part  of  the  moneys  in  respect  of  which  the  judg- 
ments hereinbefore  mentioned  were  obtained  by  the  said 
W.  Hughes.  The  boxes  and  stalls  in  the  last  mentioned 
indenture  mentioned  were  not,  nor  were  any  of  them, 
property  boxes  or  stalls. 

The  case  then  proceeded  with  the  following  statement. 
In  the  beginning  of  July  1854,  Mr.  MartelH,  who 
has  acted  since  the  granting  of  the  lease  as  the  agent  of 
the  plaintiff  and  of  the  parties  beneficially  entitled  to 
the  rent  under  the  lease,  became  acquainted  with  the 
existence  and  registration  of  the  several  judgments  in 
the  particulars  of  breaches  mentioned,  and  also  with  the 
existence  of  the  warrants  of  attorney  of  the  25th  June 
1852,  of  the  29th  July  1852,  and  of  a  warrant  of  attorney 
of  the  6th  October  1852,  for  12000/.  (not  set  out  here> 

He  also  became  acquainted,  in  the  beginning  of  July 
1854,  with  the  fact  that,  on  the  8th  July  1852,  a 
memorial  had  been  registered  in  Middlesex  of  a  lease  by 
defendant  to  the  Marquis  of  Clanricarde  and  Sir  John 
Bayley  of  20  boxes  in  the  theatre;  and  that,  on  the 
20th  August  1852,  a   memorial  had  been  registered  in 
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Middlesex  of  a  lease  by  defendant  to  Thomas  Hughes  of       1855. 

16  boxes  in  the  theatre ;  and  that,  on  the  7  th  December  "     cboft 

1852,  a  memorial  had  been   registered  of  a  lease  by       Lumlby. 

defendant  to  William  Baron  Ward  of  20  boxes  and  of 

certain  stalls :  but  he  was  not  acquainted  with  any  of  the 

particulars  respecting  the  said  several  leases,  either  as  to 

the  terms  for  which  such  leases  had  been  granted,  or  as 

to  the  particular  boxes  referred  to  in  such  leases,  or  in 

any  other  respect;  nor  was  he  acquainted  with   these 

particulars  until  after  the  action  had  been  brought:  but 

the  clerk  to  the  plaintiff's  attorney  who   directed  the 

searches  to  be  made  on  behalf  of  the  plaintiff,  at  the 

time  of  such  searches,  referred  to  and  saw  the  memorials 

of  the  leases  and  extracted  therefrom  the  general  state* 

ment  of  the  nature  of  the    document,  and   the  time 

of  registration,  with   which    Mr.   Martelli  was    made 

acquainted   in  July  1854,  as  before  mentioned.     The 

rent  reserved  in  the  lease  of  the  theatre  to  the  defendant 

was  duly  paid  down  to  and  including  the  amount  falling 

due  at  Lady  Day  1854.     The  receipts  for  the  rent  have 

been  always   given    by  Mr!  Martelli,  and    are   in    the 

following  form,  which  is  a  copy  of  the  receipt  given  for 

the  rent  due  at  Lady  Day  1854 : 

Received  the  5th  day  of  May  1854,  of  Benjamin 
Lumley9  Esquire,  per  Lord  Ward,  the  sum  of  four 
hundred  and  eighty  three  pounds,  thirteen  shillings  and 
sixpence,  being  one  quarter's  rent  of  Her  Majesty  s 
Theatre,  Haymarket,  due  Lady  Day  last 

To  One  Quarter's  Income  Tax  ...      £14    2     1 
By  Cash 469  11     5 

£483  13     6 


For  Horatio  F.  K.  Hollo  way,  Esq., 
Clias.  H.  A.  Martelli,  10,  New  Square,  Lincoln  s  Inn. 
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1855.  The  Horatio  F.  K.  Holloway   in  the   said   receipts 

Caorp       mentioned  is  the  party  beneficially  entitled  to  the  rent 
,    T;  under  the  lease  (the  plaintiff  being  a  mere  trustee),  and 

is  the  brother  of  the  said  Mr.  Martelli. 

The  following  correspondence  took  place  between  the 

*  said  Mr.  Martelli,  acting  on  behalf  of  the  plaintiff  and 

the  said  Mr.  Horatio  F.  K.  Holloway,  and  Messrs.  Lyon, 

Barnes  Sf  Ellis,  acting  on  behalf  of  the  defendant  Lurnley, 

and  also  for  boxholders  in  the  said  opera  bouse. 

Dear  Sir,  Spring  Gardens,  26th  July  1854. 

Mr.  Beribow  has  been  with  us  on  the  subject  of 
the  quarter's  rent,  due  for  Her  Majesty  s  Theatre  at 
Midsummer. 

We  are  prepared  to  pay  to  you  the  rent  on  your 
banding  to  us  a  receipt  in  the  usual  form,  or  if  you 
prefer  it  we  will  pay  or  tender  the  amount  to  the  lessor, 
without  requiring  any  receipt ;  and  we  shall  be  obliged 
by  your  informing  us  which  course  you  wish  us  to 
adopt. 

C.  H.  A.  Martelli,  Esq.,         We  are,  Dear  Sir, 
New  Square,  Yours  faithfully, 

Lincoln's  Inn.  Lyon,  Barnes  Sf  ElUs. 

10,  New  Square,  Lincoln's  Inn,  27th  July  1854. 
Dear  Sirs.  Any  receipt  which  could  now  be  given  in 
respect  of  any  payment  on  account  of  the  occupation  of 
Her  Majesty's  Theatre  must  express  that  it  is  given 
without  prejudice  to  the  lessor's  right  of  reentry.  I  am 
prepared,  however,  to  accept,  on  the  part  of  the  lessor, 
the  amount  payable  for  the  last  quarter,  without  giving 
any  receipt,  on  the  express  understanding  that  such 
amount  shall  be  received  as  compensation  for  the  occu- 
pation merely,  and  not  as  rent  under  an  existing  and 


LUMLEY. 


XIX.   VICTORIA.  663 

unforfeited  lease,  and  on  the  express  understanding  that  1855. 
such  receipt  shall  not  be  construed  as  any  waiver  of  the  Cropt 
lessor's  right  of  reentry. 

I  am,  Dear  Sirs,  Yours  faithfully, 
Messrs.  Lyon,  Barnes  tf  Ellis.         Chas.  H.  A.  MartelK. 

Dear  Sir,  Spring  Gardens,  27th  July  1854. 

We  have  to  acknowledge  the  receipt  of  your  letter  of 
to  day;  and  we  are  afraid  that  you  have  misunderstood 
the  purport  of  our  letter,  to  which  it  is  an  answer.  We 
understand  from  your  letter  that  you  decline  to  give  the 
usual,  that  is  the  unqualified,  receipt  for  the  quarter's 
rent  due  at  Midsummer.  We  decline  to  pay  it  to  you 
upon  any  qualified  receipt,  or  on  any  understanding; 
but  we  will  pay  it  to  the  lessor  without  requiring  from 
him  any  receipt  at  all ;  and  he  may  accept  it  or  reject  it 
as  he  may  be  advised. 

We  are,  dear  Sir,  Yours  faithfully, 
C.  H.  A.  Martelli,  Esq.  Lyon,  Barnes  £  Ellis. 

Lincoln's  Inn,  28th  July  1854. 
Dear  Sirs,  I  am  sorry  I  have  not  explained  myself 
with  sufficient  clearness;  but  it  is  not,  I  think,  from 
misunderstanding  your  letter.  You  offer  to  pay  the 
amount  in  question,  either  on  my  unqualified  receipt, 
or  to  the  lessor  without  any  receipt.  I,  as  the  agent  of 
the  lessor,  say  I  cannot  give  you  an  unqualified  receipt, 
but  am  willing  to  accept  the  amount  without  any  receipt 
being  given,  but  stating  to  you  that  I  accept  it  without 
prejudice,  in  the  manner  described  in  my  last  letter.  I 
shall  be  satisfied  by  thus  clearly  intimating  that  I  do 
not  by  such  acceptance  waive  the  lessor's  right  of  re- 
entry, whether  you  acquiesce  in  my  intimation  or  not. 
I  do  not  ask  you  to  pay  the  amount  on  the  footing  that 
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1855.  you  accede  to  any  understanding:  I  merely  wish  to 
Croft  express  the  lessor's  view  and  intention.  If  you  think 
Lumley.  fit  t0  8€n(i  me  a  crossed  cheque  for  the  amount  after 
what  has  passed,  I  shall  have  no  objection  to  receive  it, 
without  writing  or  saying  anything  more.  It  is  for  you 
to  determine  whether  you  will  send  the  cheque  under 
such  circumstances.  The  lessor  will  not  reject  it.  I  do 
not  understand  that  you  wish  to  distinguish  between 
the  lessor  and  his  agent,  so  as  to  be  desirous  under 
these  circumstances  to  pay  to  him  instead  of  to  me; 
but  this  again  is  for  you  to  decide. 

I  remain,  dear  Sirs,  Yours  faithfully, 
Messrs.  Lyon,  Barnes  §•  Ellis.         Charles  H.  A.  MarteUL 

Dear  Sir,  Spring  Gardens,  29th  July  1854. 

We  have  to  acknowledge  the  receipt  of  your  letter 
of  yesterday.  Upon  reconsideration  of  the  matter,  it 
appears  to  us  that  we  had  better  let  the  matter  remain 
as  it  stands  until  you  are  willing  to  give  us  the  usual 
receipt  for  the  rent  now  due ;  and  therefore  we  do  not 
propose  to  tender  the  .rent  to  the  lessor.  Have  the 
Tcindness  to  take  notice  that  we  are  ready  to  pay  the 
rent  whenever  you  send  us  the  usual  receipt 

We  are,  dear  Sir,  Yours  faithfully, 
C.  II.  A.  Martelliy  Esq.  Lyon,  Barnes  Sf  EUis. 

Dear  Sir,  Spring  Gardens,  6th  October  1854. 

It  would  be  a  convenience  to  us  to  know  whether  it 
is  your  intention  to  apply  for  payment  of  the  rent  of 
Her  Majesty's  Theatre  due  on  the  29th  ultimo,  and  to 
give  the  usual  receipt  for  it,  in  order  that  we  may 
provide  for  the  payment. 

We  are,  dear  Sir,  Yours  faithfully, 
C.  H.  A.  Martelli,  Esq.  Lyon,  Barnes  Sf  Eltis. 
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Dear  Sir,  Marchwood,  Southampton,  7  th  Oct.  1854.        1355, 

I  shall  be  very  glad  to  receive  both  the  Midsummer       Croit 
and  Michaelmas  rent  for  Her  Majesty's  Theatre:  but  I      Lumley. 
can  only  do  so  without  prejudice  to  the  right  to  bring 
ejectment;  and  any  receipt  to  be  given  must  be  expressed 
accordingly. 

I  am,  dear  Sirs,  Yours  faithfully, 
Messrs.  Lyon,  Barnes  §•  Ellis.  C.  H.  A.  Martetti. 

On  the  26th  of  October  1854  it  was  arranged  that 
Mr.  MartelU,  as  the  authorized  agent  of  the  plaintiff, 
should  call  on  the  following  day  on  Mr.  Barnes,  of  the 
said  firm  of  Lyon,  Barnes  §•  Ellis.  Mr.  MartelU  accord- 
ingly called,  on  the  27th  of  October,  upon  and  saw  Mr. 
Barnes  at  his  office.  Before  going  to  Mr.  Barnes,  Mr. 
MartelU  wrote  a  letter,  of  which  the  following  is  a  copy, 
and  took  the  same  with  him  to  Mr.  Barnes's  office. 

10,  New  Square,  Lincoln's  Inn,  27  th  Oct.  1854. 
Dear  Sirs,  To  avoid  any  misunderstanding  on  my 
receiving  the  money  which  you  inform  me  you  intend 
to  pay  on  account  of  rent  for  Her  Majesty's  Theatre,  I 
beg  to  say  that  I  adhere  to  the  resolutions  on  the  sub- 
ject expressed  in  my  letters  to  you  of  the  27th  and  28th 
July  last  and  the  7th  October  instant,  and  that  I  intend 
to  receive  as  compensation  for  the  occupation  merely, 
and  not  as  rent  under  an  existing  and  unforfeited  lease, 
any  amount  that  you  may  pay,  not  waiving  the  lessor's 
right  of  reentry,  but  expressly  reserving  the  same. 
I  am,  dear  Sirs,  Yours  faithfully, 
Messrs.  Lyon,  Barnes  §•  Ellis.  Chas.  H.  A.  MartelU. 

At  this  interview  Mr.  MartelU  produced  the  last  men- 
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1855.  tioncd  letter,  and  read  the  same,  and  endeavoured  to 
CaoFT  get  Mr.  Barnes  to  attend  to  it;  but  Mr.  Barnes  declined 
Lumley.  to  ^ear  or  attend  to  the  letter.  After  some  conversation, 
a  sum  of  money  equal  to  the  amount  of  the  Midsummer 
and  Michaelmas  rent  was  produced ;  and  Mr.  Barnes,  on 
behalf  of  the  defendant,  tendered  the  amount  to  Mr. 
Martelli,  stating  "  that  he  tendered  to  him  the  half  year's 
rent  due  at  Michaelmas,  and  that  he  did  so  without  any 
condition  or  reservation."  Mr.  Martelli  stated  fC  that  he 
would  not  receive  the  money  as .  rent  due  under  an 
existing  unforfeited  lease,  but  that  he  was  willing  to 
accept  it  as  compensation  for  the  occupation  merely, 
and  without  prejudice  to  the  lessor's  right  of  reentry  for 
breach  of  covenant"  Mr.  Barnes  thereupon  said  "  that 
he  assented  to  no  such  condition,  that  he  tendered  the 
money  unconditionally  as  rent  due,  and  that  as  rent 
Mr.  Martelli  must  take  it  or  leave  it."  Mr.  Martelli 
said  "that  he  understood  what  Mr.  Barnes  meant." 
After  some  further  conversation,  in  which  Mr.  Martelli 
and  Mr.  Barnes  respectively  adhered  to  their  intention 
previously  expressed,  Mr.  Martelli  took  up  the  money, 
saying  at  the  time  of  so  taking  it "  that  he  took  it  as 
compensation  for  the  occupation  of  the  premises  merely, 
and  not  as  rent  due  under  an  existing  and  unforfeited 
lease,  and  that  he  did  not  waive  the  lessor's  right  of 
reentry,  but  expressly  reserved  it." 

Upon  the  above  mentioned  occasion  no  receipt  was 
asked  for  or  given. 

The  Court  are  to  have  power  to  draw  the  same  in- 
ferences as  a  jury:  and  it  is  agreed  that  agreed  copies  of 
any  of  the  documents  mentioned  in  the  case  may  be 
referred  to  by  the  Court  or  by  any  of  the  parties  on  the 
argument. 
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The  question  for  the  opinion  of  the  Court  is:  1855. 

Whether  the  said  lease  has  been  under  the  circum-       cboft 
stances  of  this  case  forfeited  ?  Lpmley 

And,  if  so,  whether  there  has  been  a  waiver  of  the 
forfeiture  ? 

If  the  Court  shall  not  be  of  opinion  that  the  said  lease 
has  been  forfeited,  or  if  it  shall  be  of  this  opinion  but 
shall  think  that  there  has  been  a  waiver  of  the  forfeiture, 
a  verdict  is  to  be  entered  for  all  the  defendants. 

The  case  was  now  argued  (a). 

H.  Hilly  for  the  plaintiff.  The  first  question  is 
whether  there  has  been  a  forfeiture.  That  depends  on 
the  intention  of  the  parties  as  appearing  on  the  lease. 
It  was  said  by  Lord  Tenterden,  in  Doe  dem.  Davis  v. 
Elsam(b)9  that  provisoes  for  reentry  are  not  "to  be  con- 
strued with  the  strictness  of  conditions  at  common  law. 
These  are  matters  of  contract  between  the  parties,  and 
should,  in  my  opinion,  be  construed  as  other  contracts ;" 
and  this  was  approved  of  and  acted  upon  by  this  Court 
in  Doe  dem.  Muston  v.  Gladwin  (c).  Then  the  proviso  in 
this  lease  is  for  reentry  in  case,  inter  alia,  Lumley  dis- 
poses of  any  box  (not  being  a  property  box)  "for  any 
longer  period  than  one  year  or  season."  It  appears  on 
the  case  that  the  season  of  1852  did  not  conclude  till 
the  13th  August  1852.  On  the  1st  August  1852,  by 
deed,  Lumley  granted  boxes,  not  being  property  boxes, 
for  one  year,  to  commence  on  1st  February  1853,  or  the 
first  day  of  the  next  season.  He  did  therefore  grant  a 
lease  of  these  boxes  for  a  year  to  commence  in  futuro, 
concurrent  with  the  then  existing  lease  to  Brandus  tf  Co., 

(a)  Before  Lord  Campbell  C.  J.,  Coleridge,  Wightman  and  Erie  Js. 

(b)  Moo.  b  M.  189.  (e)  6  Q.  B.  963.  961. 
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1855.  which  did  not  expire  till  28th  February  1853,  so  that  he 
Croft  tad  parted  with  the  boxes  for  more  than  one  year.  But 
Lumlsy.  the  words  of  the  covenant  restrain  the  power  to  lease  to 
granting  leases  in  possession.  Such  is  the  construction 
always  put  upon  general  words  of  this  sort ;  2  Sugden 
an  Powers  (7th  ed.),  345,  The  Countess  of  Sussex  v. 
Wroth  (a) ;  which  case  has  always  been  acted  upon. 
[Coleridge  J.  Does  it  follow  that,  because  a  power  to 
grant  leases,  beyond  what  the  donee  would  otherwise 
have,  if  given  in  general  terms,  authorizes  only  the 
grant  of  leases  in  possession,  a  restriction  on  the  general 
power  to  lease  which  the  party  would  otherwise  have  is 
to  receive  the  same  construction?]  It  must  depend 
entirely  on  the  intention  of  the  parties  apparent  on  the 
instrument.  In  the  present  case  there  is  nothing  to 
enlarge  the  prim&  facie  meaning  of  the  words. 

Then  there  is  a  covenant  not  to  incumber  the  premises. 
A  judgment  is,  under  stat.  1  &  2  Vict  c.  110.  s.  13.,  a 
charge  on  real  estate ;  Ex  parte  Boyle  (ft),  Johnson  v. 
Holdsworth  (c).  The  mere  suffering  a  judgment  to  be 
signed  would  probably  not  be  a  granting  of  an  incum- 
brance ;  but  in  this  case  the  defendant,  when  he  gave 
warrants  of  attorney,  must  have  intended  that  judgments 
should  be  signed,  and  so  have  intended  to  make  an 
incumbrance.  The  defeazance  to  the  warrant  of  attorney 
of  6th  October  1852,  to  confess  judgment  for  580/.,  ex- 
pressly states  that  the  judgment  was  to  be  a  concurrent 
security  with  the  indenture  of  1st  August  1852,  which 
shews  that  the  intention  was  to  charge  the  theatre  by  a 
judgment.  Now,  when  any  act  is  done  by  a  covenantor 
with  intent   to  bring  about  a  result   which,  if  done 

(a)  Cro.  Eliz.  5.  (6)  3  Be  G.  M.  J-  G.  515. 

(c)  1  Sim.  N.  S.  106. 
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directly,  would  be  a  breach  of  the  covenant,  and  that        1855. 
result  is  produced,  such  act  is  a  breach  of  covenant ;        croft 
Doe  dem.  Mitchinson  v.  Carter  (a),  Doe  dem.  Duke  of      l01£lbv. 
Norfolk  v.  Hawke  (&) ;   though  if  the  act   were  done 
without  such  intent  it  would  not  be  a  breach;   Doe 
dem.  Mitchinson  v.  Carter  (c).     The  same  principle  is 
illustrated  by  a  class  of  cases  where  the  question  has 
been  whether  a  warrant  of  attorney  given  by  a  beneficed 
clergyman  is  avoided,  under  stat.  13  Eliz.  c.  20.  s.  1., 
as  a  charge  on  the  benefice ;  Colebrook  v.  Layton  (d)9 
Saltmarshe  v.  HeweU  (e),  Hawkins  v.  Gathercok  (g). 

Then  the  facts  shew  clearly  that  the  defendant  has 
put  himself  into  such  embarrassments  as  to  have  been 
obliged  to  keep  the  theatre  closed,  to  its  injury:  that 
is  evidence  of  a  breach  of  the  covenant  to  use  his  best 
endeavours  to  improve  it. 

The  last  point  is  as  to  the  waiver  of  the  forfeiture. 
It  is  true  that  a  proviso  for  reentry,  however  worded, 
docs  not  make  the  lease  void  on  a  forfeiture,  but 
merely  makes  it  voidable  at  the  election  of  the  lessor ; 
and,  if  the  lessor,  knowing  of  a  forfeiture,  does  any  act 
affirming  the  lease,  his  power  to  elect  is  determined. 
Accepting  rent  is,  no  doubt,  such  an  act.  But,  though 
the  lessor  knows  of  one  or  more  forfeitures  and  waives 
them,  his  doing  so  is  not,  even  in  equity,  a  waiver  of 
forfeitures  of  which  he  did  not  know;  Thompson  v. 
Gvyon  (k).  This  is  important  here ;  for  when  the 
alleged  waiver  took  place  the  lessor  was  ignorant  of 
several  of  the  breaches ;  for  example,  it  appears  that  he 
was  ignorant  of  the  incumbrance  created  by  the  warrant 

(a)  8  T.  R.  300.  (fr)  2  Ea$t,  481. 

(r)  8  T.  R.  57.  (<f)  A  B.$  Ad.  578. 

(e)  1  A.  $•  E.  tf!2.  (p)  1  Sim.  N.  S.  63. 

(A)  5  Sim.  65. 
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1855.  of  attorney  for  5S0L  But  what  took  place  here  was  no 
Croft  w*iver.  "  Accepting  rent  would  of  course  be  a  waiver; 
but  the  defendant  was  told  most  expressly  that  the 
money  was  not  received  as  rent.  The  question  is,  Did 
the  lessor  elect  to  waive?  That  is  a  question  of  his 
intention,  not  of  that  of  the  payer  of  the  money. 

Sir  Fitzroy  Kelly,  for  the  defendants.  The  covenant 
not  to  dispose  of  boxes  or  stalls  for  a  longer  period  than 
one  year  or  season  is  a  restriction  on  the  general  powers 
of  the  lessee  of  the  theatre,  and  must  be  construed  with 
a  reasonable  reference  to  the  mode  in  which  the  theatre 
is  used.  Boxes  and  stalls  always  are,  and  must  be,  dis- 
posed of,  to  the  booksellers  and  others,  before  the  season 
begins;  and,  if  the  covenant  had  the  effect  of  pro- 
hibiting a  grant  of  boxes  for  a  season,  whenever  made 
before  the  season  began,  it  would  destroy  the  whole 
object  of  the  lease.  The  authorities  cited  shew  that  an 
enabling  power  to  lease  is,  unless  the  contrary  appears, 
to  be  construed  as  a  power  to  lease  in  possession  only ; 
but  no  case  decides  that  a  restrictive  covenant  is  to  be 
so  construed,  especially  when  the  general  object  of  the 
instrument  shews  that  such  could  not  be  the  intention. 

The  covenant  against  incumbrances  is  in  terms  not 
to  incumber  or  charge  "by  mortgaging  the  same  or 
granting  any  rent  charges  or  any  other  incumbrance 
or  incumbrances  whatsoever."  These  words  point  to 
granting  an  incumbrance.  Every  man  who  fails  to  pay 
his  debts  knows  that  the  natural  consequence  will  be  a 
judgment,  which  will  be  a  charge  on  his  estate;  but  it 
has  not  been  argued  that  the  failure  to  pay  a  debt  is  a 
breach  of  such  a  covenant  as  this.  The  law  looks  to 
the  immediate  cause,  not  the  remote.  *  The  incumbrance 
is  occasioned  by  the  creditor   signing  and  registering 
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judgment,  not  by  the  debtor  contracting  the  debt,  even        1855. 
though  he  facilitates  the  proceedings  at  law  by  giving  a       Ceoft 
warrant  of  attorney.     The  case  would  be  different  if  it      lumley. 
was  done  with  fraudulent  intent  to  evade  the  covenant, 
as  in  Doe  dem.  Mitchinson  v.  Carter  (a) :  but  no  fraud 
is  found ;  on  the  contrary,  it  is  expressly  said  that  all 
the  judgments  were  for  value. 

As  to  the  alleged  breach  of  covenant  in  not  improving 
the  property,  it  is  enough  to  say  that  the  covenantor  is 
only  to  use  his  "utmost  endeavours"  to  improve.  It 
is  clear  that  from  first  to  last  the  lessee  was  making 
extreme  efforts  to  keep  the  theatre  op^n;  indeed  the 
plaintiffs  complaint  is  that  in  raising  money  for  that 
purpose  he  incumbered  it. 

Further,  supposing  there  was  a  breach  of  the  negative 
covenants,  the  proviso  for  reentry  is  only  on  the  event 
of  Lumley  making  default  in  the  performance  of  the 
covenants,  words  which  embrace  positive  but  not  nega- 
tive ones;  Doe  dem.  Abdy  v.  Stevens  (A).  [Lord  Campbell 
C.  J.  Assuming  that  the  parties  intended  to  point  to 
default  in  performance  of  any  covenant,  positive  or 
negative,  what  other  words  could  they  have  used  to 
express  that  intention  ?] 

Lastly,  there  was  a  waiver.  There  was  a  dispute  as 
to  whether  the  lease  was  already  forfeited ;  but  it  was 
well  known  that,  unless  the  next  quarter's  rent  was  paid, 
it  would  be  then  forfeited.  The  lessee,  to  save  himself, 
tenders  the  rent;  the  lessor  takes  it:  he  says  he  will 
not  take  it  as  rent ;  but  it  is  not  in  the  creditor's  choice 
to  appropriate  money  as  he  pleases  if  the  debtor  has 
appropriated  it  to  a  particular  demand.  When  Martelli 
took  the  money  which  was  offered  to  him  as  rent,  the 

(a)   8  T.  R.  300.  (b)  3  B.  $•  Ad.  299. 
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1855.        leg*!  consequence  was  that  the  rent  was  paid  and  the 
Ceoft       forfeiture  waived;  it  was  not  in  his  power  by  any  means 

Lomley  to  ^°  ^e  act  an<*  yet  ^enJ  lts  k^'  consequences. 
Then  it  appears  that,  in  fact,  MartelU  knew  of  all  the 
forfeitures. 

H.  Hilly  in  reply,  was  relieved  from  answering  the 
point  as  to  the  terms  of  the  proviso  for  reentry.  On  the 
others  he  was  heard.  The  Court  ultimately  expressed 
their  opinion  to  be  that  it  must  be  taken  as  the  fact  that, 
when  the  tender  was  made,  MartelU.  knew  of  all  the 
species  of  alleged  breaches,  but  was  not  aware  of  all  the 
specific  instances  of  each  species. 

Cur*  adv.  vult 

Lord  Campbell  C.  J.,  on  a  subsequent  day  {November 
26th),  delivered  judgment 

This  is  an  ejectment  to  recover  a  house  and  premises, 
commonly  called  The  Opera  House,  or  Her  Majesty  s 
Theatre,  in  the  Haymarhet,  on  the  forfeiture  of  a  lease 
by  reason  of  alleged  breaches  of  covenant.  The  lease, 
bearing  date  10th  July  1845,  was  granted  by  the  plain- 
tiff to  the  defendant  Lumley,  as  to  part  for  66  years  and 
as  to  other  part  for  51  years;  and  it  contains  the  cove- 
nants and  the  clause  of  reentry  hereafter  mentioned  and 
commented  upon.  We  are  to  say:  1st.  Whether  the 
said  lease  has  been  under  the  circumstances  of  this  case 
forfeited?  and,  2d.  If  so,  Whether  there  has  been  a 
waiver  of  the  forfeiture  ? 

The  plaintiff  first  proceeds  upon  a  covenant,  whereby 
the  lessee  covenanted  that  he,  his  executors,  adminis- 
trators and  assigns,  or  any  of  them,  should  not  nor  would 
at  any  time  thereafter,  during  the  said  respective  terms 
thereby  granted,  convert  the  said  theatre  or  opera  house, 
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or  any  part  thereof,  to  any  other  use  than  for  acting  or       1855. 
performing  operas,  plays,  concerts,  balls,  masquerades,       caorr 
assemblies,  and  such  theatrical  and  other  public  diver-      i^Ji^ 
sions  and  entertainments  as  had   been  usually  given 
therein,  but  should  and  would,  during  all  the  said  terms, 
use  his  and  their  utmost  endeavours  to  improve  the 
same  for  that  use  and  purpose. 

In  support  of  the  alleged  breach  of  this  covenant,  the 
case  finds  that  "  the  defendant  entered  under  the  lease, 
and  used  the  premises  as  an  opera  house,  as  mentioned 
in  the  lease,  during  the  seasons  for  such  entertainments, 
namely  from  March  to  August  in  each  year,  up  to  the 
year  1852;  in  which  last  mentioned  year  the  season 
closed  on  the  13th  day  of  August.  From  the  date  of  the 
lease  to  the  year  1852  the  house  had  been  open;  and 
such  entertainments  had  taken  place  therein  every  year 
during  the  season.  Since  the  season  of  1852  the  house 
has  not  been  open  for  entertainments  of  any  sort;  but  it 
has  not  been  converted  to  any  other  uses  than  those 
contemplated  by  the  lease  to  the  defendant.9'  And 
further  it  was  given  in  evidence  at  the  trial,  by  a  witness 
of  competent  skill,  "that  the  fact  of  the  house  not  having 
been  opened  since  1852  was,  in  his  judgment,  injurious 
to  the  property." 

By  agreement  of  the  parties  we  have  power  to  draw 
the  same  inferences  as  a  jury  from  the  evidence  stated. 
But  we  are  of  opinion  that  the  plaintiff  has  not  substan- 
tiated any  breach  of  this  covenant.  The  negative  part 
of  it  most  certainly  has  not  been  broken.  The  positive 
part  is  only  that  the  lessee  would  use  his  best  endeavours 
to  improve  the  theatre  for  the  use  and  purpose  to  which 
it  was  destined,  which  seems  to  refer  to  the  condition  of 
the  theatre  as  to  repair,  and  fitness  for  theatrical  per* 

vol.  v.  2  x  b.  &  a 
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1855.  formances,  not  to  its  being  opened  for  such  performances 
Oaorr  every  season :  at  any  rate,  there  is  no  evidence  that  Mr. 
Lumi.ey.  Lumley  has  not  used  his  best  endeavours  to  keep  it  open 
every  season,  although  unfortunately  it  has  been  closed 
since  1852.  We  should  have  no  difficulty  in  drawing 
the  inference  that  this  has  been  injurious  to  the  property 
by  bringing  rival  establishments  into  fashion;  but  the 
covenant  relied  upon  is  not  framed  to  meet  such  a 
contingency. 

An  attempt  is  made  to  bolster  up  the  evidence  of  this 
breach  by  resorting  to  the  warrants  of  attorney,  Judges* 
orders,  and  judgments,  and  the  leases  or  mortgages  of 
boxes  and  stalls,  hereinafter  mentioned ;  but,  whatever 
effect  they  may  have  on  any  other  covenant,  we  think 
they  do  not  at  all  apply  to  this  covenant  about  improving 
the  theatre  for  its  proper  use  and  purpose. 

The  other  covenant  relied  upon  is  that  he  the  said 
Lumley,  his  executors,  administrators  or  assigns,  or  any 
of  them,  should  not  nor  would,  at  any  time  during  the 
said  respective  terms,  without  the  licence  and  consent 
of  the  said  Croft,  his  executors,  administrators  and  as- 
signs, in  writing,  for  that  purpose  first  had  and  obtained, 
grant  away,  assign  or  let,  charge  or  dispose  of  the  boxes 
or  stalls  of  the  said  theatre,  or  any  of  them  (with  an 
immaterial  exception),  for  any  term  or  number  of  years 
whatsoever,  or  for  any  longer  period  than  one  year  or 
season,  nor  grant  any  seat  or  seats,  rights  or  privileges 
of  admission  whatsoever,  in  or  to  the  said  boxes  or  stalls, 
or  any  or  either  of  them  respectively,  or  to  any  other 
part  or  parts  of  the  said  theatre,  to  any  person  or  persons 
whomsoever  for  any  longer  period  than  one  year  or 
season,  nor  charge  or  incumber  the  said  theatre,  or  the 
income  thereof,  or  the  terms  thereby  granted,  or  either 
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of  them,  or  any  part  thereof  respectively,  by  mortgaging  1855. 
the  same,  or  granting  any  rent  charges  or  any  other  croit 
incumbrance  or  incumbrances  whatsoever. 

To  prove  a  breach  of  the  first  part  of  this  covenant 
the  plaintiff  relies  upon  an  indenture,  dated  1st  August 
1852,  between  Lumley  of  the  firat  part,  Joseph  Backer 
of  the  second  part,  WxOiam  Hughes  of  the  third  part, 
and  Thomas  Hughes  of  the  fourth  part,  whereby,  after 
reciting  certain  warrants  of  attorney  of  25th  June  1852 
and  29th  July  1852,  it  was  witnessed  that,  for  the 
valuable  consideration  therein  mentioned,  Lumley,  with 
the  privity  of  Backer,  and  at  the  request  and  by  the 
direction  of  William  Hughes,  did  grant  and  demise  to 
Thomas  Hughes  16  boxes  in  the  said  theatre,  numbered 
and  described  as  therein  mentioned,  and  certain  stalls  in 
the  said  theatre,  together  with  free  and  uninterrupted 
admission  at  all  seasonable  times  into,  and  egress  and 
regress  to  and  from,  the  said  boxes  and  stalls  &c. :  To 
have  and  to  hold  the  said  boxes  and  stalls  unto  the  said 
Thomas  Hughes,  his  executors  &c,  from  the  1st  day  of 
February  then  next  ensuing,  or  from  such  subsequent  day 
during  the  year  1853  upon  which  the  said  theatre  or 
opera  house  should  be  first  opened  for  the  performance 
of  operas  or  other  theatrical  entertainments,  and  thence- 
forth for  the  full  term  of  one  year  to  be  computed  from 
that  day:  provided  nevertheless  that  in  case  the  said 
theatre  or  opera  house  should  not  during  the  said  year 
1653  be  opened  for  the  public  performance  of  operas 
or  other  theatrical  entertainments,  then,  in  substitution 
for  and  not  in  addition  to  the  said  term,  the  term 
hereby  granted  should  commence  on  the  first  day  in 
any  ensuing  year  on  which  day  the  said  theatre  or 
opera  house  should  be  first  opened  for  the  public  per- 
2x2 
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1855.  formance  of  operas  or  other  theatrical  entertainment*, 
Croft  aD^  tne  ******  term  should  thenceforth  continue  for  the 
Lumlky.  term  °^  one  year  computed  from  that  day,  subject 
nevertheless  to  a  proviso  for  redemption  on  payment  of 
the  principal  sum  of  25001  and  interest  The  plaintiff 
contends  that,  although  this  lease  is  not  for  any  longer 
term  than  one  year  or  season,  yet,  as  it  is  not  a  lease  in 
possession,  and  as  it  would  not  expire  till  more  than  a 
year  from  its  date,  it  is  an  infraction  of  the  covenant 

There  are  many  authorities  to  shew  that,  if  there  be  a 
power  to  lease  for  a  term  of  years,  a  lease  for  that  term 
must  be  in  possession ;  but  we  do  not  think  that  those 
authorities  are  by  any  means  conclusive  upon  the  ques- 
tion now  before  us.  This  is  not  a  power  to  lease  where 
the  lessor  could  not  grant  the  lease  from  the  estate 
vested  in  him,  but  a  covenant  in  restraint  of  the  power 
of  leasing  which  the  defendant  Lumky  possesses  from 
the  estate  vested  in  him ;  and  we  must  see  what  is  the 
object  of  the  covenant  and  the  fair  construction  to  be 
put  upon  it  according  to  the  intention  of  the  parties. 
For  this  purpose  we  must  look  to  the  nature  of  the  pro- 
perty leased,  and  the  manner  in  which  it  appears  to  be 
managed.  Little  doubt  can  be  entertained  that  a  lease 
granted  one  day  after  a  season  had  terminated,  to  hold 
from  the  first  day  of  the  following  season  to  the  termi- 
nation of  that  season,  would  be  no  violation  of  the 
covenant;  but  this  would  nevertheless  be  a  lease  in 
future.  This  lease  was  granted  twelve  days  before  the 
season  of  1852  closed;  and  it  is  for  a  year  from  the 
commencement  of  the  following  season.  But  still  it 
appears  only  to  be  meant  for  one  season,  as  the  sublessee 
could  take  no  benefit  from  it  during  any  part  of  the 
season  of  1852,  and  it  appears  to  have  been  content- 
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plated  that  he  should  only  have  the  boxes  and  stalls  for        1855. 
one  season,  whensoever  that  season  should  begin.     We        Cboft 
approve  of  the  rule  for  the  construction  of  covenants  in      lumlxy. 
a  lease  to  be  enforced  by  a  proviso  of  reentry  as  laid 
down  in  Doe  dem.  Davis  v.  Eham(a)  and  Doe  dem. 
Mutton  v.  Gladwin  (b):  but,  applying  that  rule  to  the 
present  case,  we  do  not  think  that  there  was  any  for- 
feiture by  the  lease  of  1st  August  1852  of  these  boxes 
and  stalls  to  Thomas  Hughes. 

We  now  come  to  more  serious  matter  adduced 
to  establish  a  breach  of  the  latter  part  of  the  second 
covenant  against  charging  or  incumbering  the  theatre 
or  the  terms  granted  by  the  lease,  or  either  of  them,  or 
any  part  thereof  respectively,  by  mortgaging  the  same 
or  granting  rent  charges  or  any  other  incumbrance  or 
incumbrances  whatsoever.  The  mere  grant  of  a  war- 
rant of  attorney  to  secure  a  just  debt,  or  the  consent  to 
a  Judge's  order  to  sign  judgment  in  a  bona  fide  action 
to  which  there  is  no  defence,  would  be  no  breach  of 
this  covenant,  although  it  might  lead  eventually  to  the 
lease  being  taken  in  execution :  but  we  are  of  opinion 
that  it  has  been  broken  by  what  Mr.  Lumley  has  done 
and  caused  to  be  done,  amounting  to  a  positive  and 
direct  and  actual  charge  and  incumbrance  upon  the 
theatre  and  the  two  terms  granted  by  the  lease  of  10th 
July  1845. 

Among  the  numerous  warrants  of  attorney  it  will  only 
be  necessary  to  refer  to  that  dated  6th  October  1852, 
given  by  Lumley  to  William  S.  P.  Hughes.  This  warrant  of 
attorney,  in  as  far  as  it  authorized  the  attorneys  named 
in  it  to  appear  and  confess  an  action  &c,  is  in  the  usual 

(a)  Moo.  fr  M.  189.  (6)  6  Q.  B.  853. 
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1855.       general  form.     But  the  defeazance  shews  a  purpose  that 
CnoFi       that  should  be  done  by  Lumley9*  authority,  which  amounts 
Lumley.     to  a  charge  or  incumbrance  within  the  meaning  of  the 
covenant     It  recites  an  indenture  of  1st  August  pre- 
ceding between  Lumley,  Backer,  WUHam  S.  P.  Hughes 
and  Thomas  Hughes,  whereby,  in  consideration  of  sums 
to  the  amount  of  2210/.,  then  due  or  secured  to  WUHam 
8.  P.  Hughes,  and  in  consideration  of  the  payment  by 
William  8.  P.  Hughes  to  Lumley  and  Backer  of  the  further 
sum  of  290/.,  Lumley  and  Backer  had  covenanted,  jointly 
and  severally,  with  William  8.  P.  Hughes,  that  they,  or 
one  of  them,  should,  on  the  1st  day  of  February  then  next, 
pay  to  William  S.  P.  Hughes  the  aggregate  sum  of  2500£, 
with  interest,  and  should  continue  to  pay  interest  for 
the  same  at  5  per  cent  till  the  whole  was  paid,  it  was 
expressly  agreed  between  Lumley  and  William  8.  P. 
Hughes,  with  the  privity  of  Backer,  that  the  said  war- 
rant of  attorney  was  made  and  given,  and  judgment, 
to  be  entered  up  by  virtue  thereof,  was  intended  as  a 
.concurrent  security  with  the  said  indenture  for  better 
securing  to  WUHam  8.  P.  Hughes  the  payment  of  the  said 
principal  sum  of  290/.,  part  of  the  said  aggregate  prin- 
cipal sum  of  2500/.  and  interest  upon  the  said  1st  day 
of  February  as  before  mentioned,  and  that  judgment 
should  forthwith,  or  at  such  time  thereafter  as  WUHam 
S.  P.  Hughes  should  think  fit,  be  entered  up  under  the 
authority  of  the   said   warrant    of  attorney,    and   be 
registered ;  but  that  no  execution  should  be  taken  out 
upon  the  judgment  until  default  in  payment  of  the 
290/.  and  interest  on  the  1st  of  February;  but  in  case  of 
such  default  it  should  be  lawful  for  WUHam  S.  P.  Hughes 
immediately,  or  at  any  time  after  such  default,  to  issue 
execution  against  Lumley  for  the  290/.  and  interest 
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Judgment  was  accordingly  signed  on  this  warrant  of       1855. 
attorney  oa  the  20th  day  of  October  1852;  and  it  was        £^ 
registered  by  William  S.  P.  Hughes  in  the  Common      LuJley. 
Pleas  Registry  on  the  same  day,  and  in  the  Middlesex 
Registry  on  the  30th  day  of  September  1853. 

The  case  further  finds  that  "  William  S.  P.  Hughes 
was  not  aware  that  Lumley  was  lessee  of  the  opera  house 
until  about  August  1852;  but  that"  "in  the  course  of 
the  negotiations  between  them  a  copy  of  the  lease  was 
handed  by  the  defendant  to  the  solicitor  of  the  said 
William  S.  P.  Hughes? 

Now,  having  regard  to  these  facts,  and  to  the  13th 
section  of  stat  1  &  2  Vict  c.  110.,  it  is  quite  clear  that 
Lumley's  interest  in  the  opera  house  under  the  lease 
from  the  plaintiff  was  actually  charged,  and  that  William 
S.  P.  Hughes,  the  judgment  creditor,  had  "  such  and 
the  same  remedies  in  a  Court  of  equity  against  the  here- 
ditaments so  charged"  "as  he  would  be  entitled  to  in 
case'*  Lumley  "had  by  writing  under  his  hand  agreed 
to  charge  the  same  with  the  amount  of  such  judgment 
debt  and  interest  thereon."  It  seems  equally  clear  that 
such  was  the  intention  of  Lumley  when  he  executed  the 
warrant  of  attorney.  He  must  be  taken  to  have  been 
aware  of  the  statute,  and  to  have  intended  the  necessary 
consequence  of  his  own  act  It  becomes  unnecessary, 
therefore,  to  comment  upon  Saltmarshe  v.  Hewett  (a), 
Doe  dem.  Duke  of  Norfolk  v.  Hatoke{b\  and  other  cases 
cited,  which  have  really  no  application  to  such  a  state 
of  facts. 

A  point  was  made  that  the  proviso  of  reentry  in  this 
lease  would  not  apply  to  the  breach  of  a  negative  cove* 

(a)  1  A.  fr  E.  812.  (6)  2  East,  481. 


LUMLEY. 


680  MICHAELMAS  TERM. 

1855.        nant  against  charging  or  incumbering:  but  during  the 
Croft       argument  we  expressed  a  clear  opinion  that  it  does. 

We  are  therefore  bound  to  come  to  the  conclusion 
that  the  lease  had  been  forfeited;  and  we  have  only 
further  to  consider  "  whether  there  has  been  a  waiver 
of  the  forfeiture." 

This  depends  upon  the  effect  of  what  passed  on  the 
27th  of  October  1854  between  Mr.  Martelli,  representing 
the  plaintiff,  and  Mr.  Barnes,  representing  the  defendant 
Lumley.  Certainly  Mr.  Martelli  always,  most  resolutely, 
insisted  both  by  his  letter,  and  by  word  of  mouth,  that 
he  would  receive  the  money  offered  as  compensation  for 
the  occupation  only,  and  not  as  rent  under  an  existing 
lease,  and  that  he  would  reserve  the  lessor's  right  of 
reentry ;  and,  at  the  moment  when  he  at  last  took  up 
the  money,  he  repeated  the  expression  that  he  took  it 
as  compensation,  not  as  rent,  reserving  the  right  of 
reentry.  But  there  is  an  established  maxim  of  law  that, 
when  money  is  paid,  it  is  to  be  applied  according  to  the 
expressed  will  of  the  payer,  not  of  the  receiver.  If  the 
party  to  whom  the  money  is  offered  does  not  agree  to 
apply  it  according  to  the  expressed  will  of  the  party 
offering  it,  he  must  refuse  it,  and  stand  upon  the  rights 
which  the  law  gives  him.  We  see  no  reason  why  this 
maxim  should  not  be  applied  to  the  transaction  in 
question.  Mr.  MarteUi  might  have  refused  to  receive 
the  money  offered  as  arrear  of  rent;  and  then  the 
plaintiff  might  have  proceeded  for  the  forfeiture ;  but 
Mr.  Barnes,  who  offered  the  money,  repeatedly  told  him 
that,  if  the  money  was  received,  it  was  to  be  received 
and  applied  in  payment  of  the  arrear  of  rent  due  by  the 
lease ;  and,  under  these  circumstances,  whatever  words 
he  might  utter,  when,  acting  by  the  authority  of  the 
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plaintiff,  he  took  up  the  money  and  carried  it  away,  in  1855. 
point  of  law  he  received  it  as  rent,  thereby  waiving  the  Croft 
forfeiture  and  confirming  the  lease.  Lumley. 

It  is  objected,  however,  that  the  case  does  not  ex- 
pressly find  that  Mr.  MartelU  or  the  plaintiff  at  this 
time  knew  of  all  the  warrants  of  attorney  and  judgments 
given  contrary  to  the  covenant.  We  are  at  liberty  to 
draw  inferences  of  fact;  and,  from  the  evidence  stated, 
it  may  be  inferred  that  all  the  warrants  of  attorney  and 
judgments  were  known  to  the  plaintiff  or  his  agent :  at 
any  rate  they  knew  full  well  that  the  covenant  had  been 
broken  by  various  charges  and  incumbrances;  and  with 
this  knowledge  the  rent  is  received.  Under  these  cir- 
cumstances, we  do  not  think  that  the  effect  of  the  receipt 
of  the  rent  in  waiving  the  forfeiture  is  prevented  by 
shewing  that  this  breach  was  somewhat  more  extensive 
than  the  plaintiff  was  aware  of  when  the  rent  was 
received.  Suppose  a  farming  lease,  with  covenants  to 
keep  the  buildings  in  repair,  and  not  to  sell  manure  off 
the  demised  premises,  with  a  clause  of  reentry  for  breach 
of  covenant,  and  the  landlord,  knowing  that  both  cove- 
nants had  been  broken  by  the  tenant  having  allowed 
the  roof  of  the  dwelling  house  to  be  uncovered,  and  by 
selling  ten  loads  of  manure  off  the  farm,  receives  arrears 
of  rent,  we  conceive  that  he  could  not  do  away  with  the 
effect  of  this  act,  as  a  waiver  of  the  forfeiture,  by  shewing 
that  there  was  likewise  a  shed  out  of  repair,  or  that  the 
tenant  had  sold  another  load  of  manure  off  the  farm,  of 
which  he  had  not  been  informed  when  the  rent  was 
received  by  him. 

For  these  reasons  we  think  that  there  was  a  waiver  of 
the  forfeiture.     And  we  give 

Judgment  for  the  defendant. 
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[1856.] 

IN  THE  EXCHEQUER  CHAMBER. 

For  marginal         The  plaintiff  brought  error,  on  the  above  judgment, 
note,  see  ante,  .      _     .  __        _  __  .  . 

p.  648.  in  the  Exchequer  Chamber.    The  case  was  argued  in 

Hilary  Vacation,  1856  (a). 

Hugh  HiU,  for  the  plaintiff,  the  party  assigning  error. 

The  plaintiff  does  not  now  insist  on  a  breach  of  the 
covenant  that  the  defendant  would  use  his  utmost 
endeavours  to  improve  the  property  for  the  use  and 
purpose  there  mentioned. 

Secondly,  as  to  the  covenant  not  to  grant  or  lease 
boxes  &c,  for  more  than  a  single  year  or  season. 
The  Court  of  Queen's  Bench  has  decided,  in  the 
defendants'  favour,  that  this  has  not  been  broken. 
The  plaintiff  contends  that  a  breach  has  occurred. 
The  stipulation  for  a  right  of  reentry  for  breach  of 
covenant  is  a  contract,  and  not  to  be  construed  with  the 
strictness  of  a  condition;  Doe  dem.  Davis  v.  Eham(b), 
Doe  dem.  Mutton  v.  Gladwin  (c).  The  intention  of  the 
parties  is  to  be  looked  at  Now  the  object  of  this  cove- 
nant was,  to  prevent  the  revenue  of  the  theatre  from 
being  forestalled  by  its  being  forced  in  any  one  year: 
for  that  it  was  requisite  that  leases  should  be  granted 
only  in  possession,  not  reversion.  That,  at  any  rate, 
is  the  construction  which  would  be  put  on  a  power 
to  lease;    2   Sugden  on  Powers,  345  (7th  ed.),    The 

(a)  February  2,  before  CrtttwO,  William*  and  Crowder  Ja.,  and  Mbck 
C.  B.,  and  Alderson  and  Martin  Ha. ;  and  on  February  9,  before  the  aame 
Judges,  with  the  exception  of  Pollock  C.  B. 

(*)  Moo.f  M.  189.  («)  6  Q.  B.  953.  961. 


XIX.  VICTORIA.  683 

Countess  of  Sussex  v.  Wroth  (a>  The  Court  of  Queen's  [1856.] 
Bench  distinguished  the  present  covenant  from  a  power  Caon? 
to  lease:  but,  if  the  intention  of  the  parties  be  kept  in  LuJ^Y. 
view,  this  lease  is  as  completely  a  breach  of  the  covenant 
here,  as  it  would  be  an  excess  of  a  power  to  lease.  It 
clearly  would  be  in  violation  of  such  intention  if  there 
were  a  lease  of  the  property  granted  for  a  single  year, 
and  then  for  another  year,  and  so  on,  in  succession:  it 
cannot  make  any  difference  whether  such  interests  are 
granted  by  a  single  deed  or  by  distinct  deeds.  By  the 
deed  of  1st  August  1852,  a  term  was  granted  which, 
together  with  what  was,  at  that  date,  unexpired  of  the 
interest  granted  by  the  agreement  of  20th  December  1851, 
exceeded  the  limitation  of  one  year  prescribed  by  the 
covenant,  as  it  would  terminate  at  the  earliest  on 
1st  February  1854. 

As  to  the  covenant  not  to  incumber,  the  Court  of 
Queen's  Bench  has  decided  this  point  in  favour  of  the 
plaintiff;  the  attempt  on  the  other  side  will  be  to 
impeach  this  decision.  Such  a  covenant  may  be  broken 
by  an  act  which  violates  it  either  directly  or  indirectly ; 
as  when  a  warrant  of  attorney  was  given  with  the  express 
purposes  of  enabling  a  party  to  get  possession  of  a  lease, 
that  was  holden  to  be  a  breach  of  a  covenant  not  to 
assign  the  lease  ;  Doe  dem.  Mitchinson  v.  Carter  (ft). 
Here  the  warrant  of  attorney  is  given  as  a  concurrent 
security  with  the  covenant  to  pay  money ;  the  defeazance 
of  the  warrant  of  2d  November  1852  describes  the  war- 
rant as  a  "collateral  security,"  "for  further  securing" 
the  debt;  and  provision  is  expressly  made  for  registration. 
W.  S.  P.  Hughes,  to  whom  the  warrant  of  attorney  was 
given,  knew  that  the  defendant  was  lessee  of  the  theatre. 
The  registered  judgment,  under  stat.  1  &  2  Vict.  c.  110. 

(a)   Cro.  EKx.  5.  (fr)  8  T.  R.  300. 
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[1856.]      *'  13.,  operated  as  a  charge  upon  the  defendant's  interest ; 
ciu^r"       Hawkins  y.  Gathercdk  (a\  recognised  in  Johnson   v. 

Lumley  Holdsworth  (ft),  Ex  parte  Boyle  (c).  The  decision  in 
Hawkins  v.  Gathereole  (a)  was  reversed  by  the  Lords 
Justices  (d);  but  this  proceeded,  not  on  a  denial  of  the 
principle  now  asserted,  but  on  the  ground  that  the  pro- 
perty then  in  question,  a  clergyman's  benefice,  was  not 
an  interest  in  land  within  the  Act.  But  this  property 
might  be  taken  on  elegit,  as  appears  from  Hughes  v. 
Lumley  (e\ 

(He  then  argued  as  to  the  question  of  waiver,  citing 
Doe  dem.  Cheny  v.  Batten  (g),  Webb  v.  Weatherby  (A), 
Blyth  v.  Dennett  (t),  Doe  dem.  Bryan  v.  Bancks  (Aj, 
Dumpors  Case  (/),  Doe  dem.  Holmes  v.  Darby  (m),  Bailey 
v.  Mason  (ft),  Doe  dem.  Morecraft  v.  Meux  (o\  Jones  v. 
Carter  (p),  Doe  dem.  Nash  v.  Birch  (q),  Hyde  v.  Watts  (r). 
The  Court  having  pronounced  no  judgment  on  this 
point,  the  argument  is  not  further  reported.) 

Sir  F.  Kelly,  contra.  {Pollock  C.  B.  We  all  think 
that  you  need  not  discuss  the  question  of  breach  of 
covenant  by  leasing  for  more  than  a  year.) 

As  to  the  question  of  incumbrance.  The  covenant 
not  to  incumber  related  evidently  to  direct  charges,  such 
as  mortgages,  not  to  acts  which  might,  by  subsequent 
proceedings,  be  made  to  lead  to  a  charge.     The  subse- 

(a)  1  Sim.  N.  S.  63.  (6)  1  Sim.  N.  S.  106. 

(e)  3  Dt  G.  M.  fr  <?.  515.  530. 

(<f)  Bcnokint  v.  Gathereole,  6  Be  G.  Af.  fr  G.  1. 

(O  4  B.  fr  B.  274.  (a)  1  Cowp.  243. 

(A)  1  New  Co.  602.  (  i)  13  Com.  B.  178. 

(*)  4  B.  fi  Aid.  i0\. 

(0  4  Rep.  119b.    See  notes  to  S.  C.  I  Smith's  Lead.  Co.  29  (4th  ed). 

(m)  8  Taunt.  538.  (»)  2  /rfeA  Com.  L.  Rep.  582. 

(o)  4  B.  fr  C.  606.  (/>)  15  Af.  fr  IT.  718. 

(q)  1  Af.  4-  JT.  402.  (r)  12  Af.  fr  If.  254. 
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quent  fact  of  registration  cannot  affect  the  question.  It  is  [1856.] 
allowed,  in  the  judgment  of  the  Court  below,  that  the  mere  c^g 
giving  a  warrant  of  attorney  to  suffer  judgment  in  an  action  .  Ta 
for  a  just  debt  would  not  be  a  forfeiture.  If  it  would  not, 
it  can  make  no  difference  that  it  was  for  a  debt  arising 
contemporaneously  with  the  giving  of  the  warrant  It  is 
true  that,  if  the  intention  expressly  be  to  create  a  charge 
on  a  particular  estate,  the  act  is  in  the  nature  of  an 
incumbrance  or  assignment.  That  is  the  true  distinc- 
tion, as  appears  by  the  two  cases  of  Doe  dem.  Mitckinson 
v.  Carter  (a).  But  of  such  intention  there  is  no  evidence 
here.  The  judgment  is  the  charge,  not  the  warrant. 
Even  the  judgment  can  only  be  enforced  in  a  Court  of 
equity  at  the  end  of  a  year  from  its  being  entered  up. 
The  same  objection,  if  valid,  might  be  urged  if  judgment 
were  suffered  by  default,  or  indeed  if  a  bill  of  exchange 
were  accepted,  or  any  debt  whatever  contracted.  An 
unreasonable  defence  subjects  a  debtor,  if  he  become 
an  insolvent,  to  a  prolonged  imprisonment,  or,  if  he 
become  a  bankrupt,  to  a  refusal  of  his  certificate.  The 
Court  of  Queen's  Bench  appears  to  have  relied  upon  the 
maxim  that  a  man.  is  bound  to  know  the  consequences 
of  his  own  acts :  and  he  is  so,  as  to  the  legal  results  as 
against  himself:  but  that  does  not  affect  a  question  de- 
pending on  actual  knowledge.  The  distinction  between 
what  creates  an  incumbrance  directly  or  only  indirectly 
was  pointed  out  in  Aberdeen  v.  Newland  (ft). 

(On  the  question  of  waiver,  he  cited  16  Fin.  Air.  278, 
tit  Payment  (M) ;  Anonymous  (c)  case  in  Cro.  Eliz. ; 
PinneTs  Case  (rf),  Arnsby  v.  Woodward  (e),  Pennants 
Case{gy) 

(a)  8  7.  R.  57,  300.  (6)  4  Sim.  281. 

(e)  Cro.  Elix.  68.     See  Smith  v.  Trow$da!e,  3  E.  fr  B.  83. 
(d)  5  Bep.  117  a.  O)  6  2?  fr  C  519. 

(9)  3  Hep.  64  i. 
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[1856.]  Hugh  HiU,   in   reply.     Aberdeen  v.  Newland  (a)  is 

Croft       inconsistent  with  Saltmarshe  v.  Hewett  (ft),  Colebrooh  v. 
LcMLsr.      Layton  (c),  Shaw  v.  Pritchard  (d). 

Cur.  adv.  vulL 

Alderson  B.j  in  the  same  Vacation  (February  20th 
1856),  delivered  the  judgment  of  the  Court 

This  case  was  heard  before  myself,  my  brothers  Cress- 
well,  Williams,  Martin  and  Crowder.  During  a  portion 
of  the  argument  my  Lord  Chief  Baron  was  with  us ; 
but  he  did  not  hear  the  whole  of  the  argument;  and 
we  are  only  delivering  the  opinion  of  those  of  us  who 
did  so.  And  we  are  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be  affirmed. 

There  are  two  questions :  1st,  Whether  on  the  case, 
as  stated  by  Mr.  Hayes,  there  has  been  a  forfeiture  of 
the  lease  of  the  opera  house,  made  to  the  defendant 
dated  10th  July  1845,  for  a  term  of  years ;  and  2dly, 
if  forfeited,  whether  that  forfeiture  has  been  waived  by 
the  acceptance  of  rent. 

The  forfeiture  was  claimed  on  three  grounds. 

First:  that  the  defendant  had  committed  a  breach  of 
his  covenant  in  not  having  used  his  best  endeavours  to 
improve  the  theatre  for  the  purpose  of  acting  operas, 
plays,  &c  &c.  But  this  was  hardly  relied  on ;  and  we 
do  not  purpose  to  say  more  on  it  than  that  it  appears 
to  us  clear  that  this  ground  of  forfeiture  cannot  be 
supported. 

The  second  breach  was  for  having  for  a  longer  time 
than  one  year  let  out  certain  boxes  and  seats  to  certain 
persons. 

This  was  attempted  to  be  supported  by  shewing  that, 

(«)  4  Sim,  281.  (6)  \  A  b  E.  812. 

(c)  i  B.fr  Ad.  578.  (</)  10  B.  fr  C.  241. 
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under  a  deed  dated  20th  December  1851,  defendant  had     {1856.] 
granted  to  Messrs.  Brandus  §•  Co.  certain  boxes  therein       caorr 
named  (with  others)  for  one  whole  year,  beginning     l,jJl1Y. 
1st  March  1852;    and  that,  by  another  deed  dated 
1st  August  1852,  he  had  granted  to  WUliam  Samuel 
Price  Hughes  the  same  boxes  (with  others),  from  the 
1st  February  1853,  or  from  such  subsequent  day  as  the 
opera  house  might  be  opened  for  one  year.     So  that  it 
would  appear,  if  dates  were  accurately  observed,  that 
these  boxes  were  let,  although  not  to  the  same  person 
or  by  the  same  deed,  but  by  deeds  existing  at  the  same 
time,  for  a  period  of  more  than  one  year  altogether. 

But  we  think  that  here  the  fact  fails  to  establish  any 
forfeiture.  The  meaning  and  intention,  as  Mr.  Hill 
very  properly  and  candidly  stated  in  arguing  the  case, 
is  to  be  looked  at  The  plain  object  of  the  covenant 
was,  that  Mr.  Lumley  should  not  let  the  boxes  &c.  for 
more  than  one  season ;  and  this  he  has  complied  with, 
if  we  construe  the  two  deeds  reasonably.  This  ground 
of  forfeiture  therefore  fails  also. 

The  third  ground  is  one  of  more  difficulty ;  and  this 
was  decided  by  the  Court  of  Queen's  Bench  in  the 
plaintiffs  favour.  But  we  are  of  a  different  opinion, 
and  think  that  it  also  fails. 

One  of  the  stipulations  in  the  lease  is,  that  defendant 
shall  not  charge  or  incumber  the  said  theatre,  or  the 
income  thereof,  or  the  terms  granted,  or  either  of  them, 
or  any  part  thereof,  by  mortgaging  the  same,  or  granting 
any  rent-charges,  or  any  other  incumbrance  or  incum- 
brances whatsoever.  And  this  covenant  it  is  said  that 
he  has  broken. 

And,  to  prove  this,  the  case  sets  forth  several  warrants 
of  attorney  dated,  respectively,  one  25th  June  1852,  one 
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[1856.]  29th  July  1852,  two  6th  October  1852,  and  one  2d 
Caore  November  1852;  all  of  which  were  unsatisfied.  And 
Lumley.  t^ese  warrants  authorized  certain  attorneys  to  confess 
judgments  in  debt  for  moneys  borrowed.  The  second 
mentioned  expressly  that  judgment  was  to  be  entered 
up  for  securing  the  amount  of  debt,  and  the  costs  of 
registering  the  judgment  And  that  of  the  2d  November 
stated  that  it  was  for  a  further  and  collateral  security  for 
payment  of  the  sum  due,  and  that  judgment  should  be 
entered  up  and  be  registered.  Now  it  was  argued,  upon 
this,  that  the  effect  of  these  judgments,  so  registered,  is 
to  create  an  equitable  charge  under  stat  1  &  2  Vict, 
c.  110.  *.  13.,  such  as  the  party  against  whom  the  judg- 
ment is  signed  and  registered  could  have  himself  made, 
to  be  enforced,  after  a  period  therein  fixed,  against  him 
in  a  Court  of  equity.  But  we  think  this  case  is  to  be 
governed  by  the  principles  laid  down  by  the  Court  of 
King's  Bench  in  Doe  dem.  Mitchinson  v.  Carter  (a). 
There  Lord  Kenyan  says  that  he  adopts  the  distinction 
relied  on  by  the  defendant's  counsel  between  acts  which 
the  party  does  voluntarily  and  those  that  pass  in  invitum ; 
and  that  he  sees  no  difference  between  a  judgment 
obtained  in  consequence  of  an  action  resisted  and  a 
judgment  signed  under  a  warrant  of  attorney,  since  the 
latter  is  merely  to  shorten  the  process  and  to  lessen  the 
expence  of  the  proceedings.  Here  this  was  the  case. 
The  debts  were  undisputed ;  the  warrants  of  attorney 
were  merely  given  to  save  time  and  to  lessen  expence. 
The  greater  effect  given  to  such  judgments  by  the  13th 
section  of  stat.  1  &  2  Vict.  c.  110.  does  not  seem  to  us 
to  make  any  difference.  The  covenant  here  is  against 
voluntary  acts  of  mortgaging  or  incumbering  on  the  part 
(«i)  8  r.  u.  57. 
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of  the  lessee.     To  incur  the  debts  was  not  such  an  act      [1856.] 
All  the  same  consequences,  if  the  suit  had  been  adverse,       Caorr 
would  have  followed  from  those  debts  alone.     As  Lord      lumlby. 
Kenyan  says,  the  granting  a  warrant  of  attorney  to  save 
time  and  expence  makes  no  difference. 

But  it  is  said  that  here,  at  all  events,  in  the  warrant 
of  attorney  of  November  2d,  the  object  of  the  granting 
it  is  stated  to  be  the  giving  thereby  a  collateral  security 
for  the  debt ;  and  the  registration  of  the  judgment  is 
expressly  mentioned  and  provided  for  therein ;  and  that 
this  brings  the  case  within  the  rule  laid  down  in  Doe 
dem.  Mitchinson  v.  Carter,  when  tried  a  second  time  (a). 
But  we  think  not:  for  in  that  case  it  was  expressly 
proved  that  the  intention  of  the  parties  was  to  assign 
the  lease,  and  that  the  mode  of  doing  so  by  means  of 
a  warrant  of  attorney  was  resorted  to  in  fraud  of  the 
covenant  in  the  lease.  There  is  no  such  pretence  here : 
no  suggestion  could  be  made  on  the  facts  stated  in  this 
case  that  these  warrants  of  attorney  were  given  in  fraud 
of  and  to  avoid  the  consequence  of  a  forfeiture  of  the 
lease  by  a  breach  of  the  covenant  not  to  mortgage  or 
incumber. 

We  therefore  think  that  this  third  breach  of  covenant 
fails,  and  that  there  has  been  no  forfeiture  of  this  lease 
at  all. 

Our  opinion,  thus  formed,  makes  it  unnecessary  for 
us  to  consider  whether  the  forfeiture,  had  there  been 
one,  would  have  been  waived  by  the  circumstances  stated 
in  the  case.  The  result  is  the  same,  as  there  was  no 
forfeiture.  We  all  agree  that  the  judgment  of  the 
Queen's  Bench  should  be  affirmed. 

Judgment  affirmed. 

(<i)  8  T.  R.  300. 
VOL.    V.  2    Y  E.    &   B. 
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Thursday       The  Queen,   on  the  prosecution  of  Matthew 

November  22d.  '  x 

Henry  Cowell  and  Charles  Brock,  against 
Edward  Frederick  Wilks,  Thomas  Wilks 
and  John  Waller. 


teta^™  ftODKIN,  in  this  Term  (November  17th),  obtained  a 
jointly  indicted  rule  calling  on  the  defendant  to  shew  cause  why 

for  misde- 
meanour at  the  the  writ  of  certiorari,  issued  at  the  instance  of  Edward 
Central  Cri-  .  _  .     ,. 

minai  Court,     Frederick  Wilks,  to  remove  into   this  Court  an  mdict- 

certiorari^rom  ment,  found  at  the  Central  Criminal  Court  against  the 
Chamfer*!  to  defendants  for  certain  conspiracies  and  misdemeanours, 
indictrae'nUnto  s^ou'^  not  ^e  quashed,  and  a  writ  of  procedendo  issued, 
the  Queen's  From  the  affidavit,  on  which  the  rule  was  obtained,  it 

Bench,  and 

entered  into      appeared   that   the  indictment  was   found  against  the 

recognizance, 

conditioned  to  three  defendants  at  the  Sessions  holden  on  17th  Sep- 
of  the  prose,  tember  1855,  and  that  it  had  been  removed  by  certiorari 
wUas°convicted,  at  the  instance  of  Edward  Frederick  Wilks  alone.  That 
pVad^nd  try.  K  F'  miks  alone  had  found  s"reti<»  for  costs ;  and 
d  !T  cfT  t^at*  *n  ^e  event  °^  n*8  acquittal,  the  prosecutors  would 
concurred,  but  have  to  bear  the  costs  of  the  trial  in  the  Queen's  Bench, 

entered  into 

recognisance     after  having  already  paid  all  the  costs  that  would  have 

only  to  appear, 

plead,  and  try.  fallen  upon  them  had  the  indictment  been  tried  at  the 

foraproce-  Central  Criminal  Court,  inasmuch  as  the  certiorari  was 

suggested^hat  not  issued  till  the  second  day  of  the  said  Sessions,  a/ter 

create°dUhard-  Driefe  had  been  delivered  to  counsel  and  the  fees  paid 

ship  on  the 

prosecutor,  as, 

if  the  party  removing  were  acquitted,  but  the  others  convicted,  the  prosecutor  would  have 

no  security  for  costs. 

Held,  nevertheless,  that  the  Judge  had  a  discretion,  the  exercise  of  which  the  Court 
would  not  review ?  and  the  procedendo  was  refused. 


XIX.  .VICTORIA.  691 

thereon.     That  Thomas  Wilks  was  the  son  of  E.  F.        1855. 
Wilks,  and  J.  Waller  was  his  clerk  ;  and  that  the  same    The  Queen 
firm  of  solicitors  acted  as  solicitors  for  all  three.     That      wiles. 
in  the  affidavit  of  E.  F.  Wilks,  upon  which  the  certiorari 
was  granted,  it  was  stated  that  T.  Wilks  and  J.  Waller 
were  willing  to  consent  to  the  removal  of  the  indictment 
at  the  instance  of  E.  F.  Wilks. 

In  answer,  it  was  deposed  that  the  certiorari  was 
obtained  on  application  to  Willes  J.  That  E.  F.  Wilks, 
on  19th  September  1855,  entered  into  recognizances  to 
appear  and  plead  in  the  present  Term,  and  to  try  at  the 
sittings  thereafter,  and  to  pay  costs  in  the  event  of 
conviction.  That  T.  Wilks  and  J.  Waller,  on  21st 
September  1855,  entered  into  recognizances  to  appear 
and  plead  this  Term,  and  try  at  the  sittings  thereafter. 
That,  on  the  first  day  of  this  Term,  all  the  defendants 
appeared  and  pleaded,  and,  on  14th  November  1855, 
gave  notice  of  trial,  and  had  entered  the  cause  for  trial 
for  the  sittings  after  this  Term.  That  no  objection  was 
made  by  the  prosecutors  till  a  letter  was  sent,  dated 
13th  November  1855,  in  which  the  solicitors  for  the 
prosecution  inquired  of  the  solicitors  for  the  defence  if 
2P.  Wilks  and  J.  Waller  would  find  sureties  for  the  costs 
of  the  trial,  without  a  hostile  application  being  made ; 
to  which  the  solicitors  of  the  defence,  by  letter  dated 
14th  November  1855,  answered  that  the  obligation  to 
find  sureties  for  costs  was  only  on  the  party  who  ob- 
tained the  certiorari,  and  no  more  expence  would  be 
incurred  by  the  prosecutors  from  there  being  three 
defendants  than  if  there  were  one  only. 

H.  S.  Giffard  now  shewed  cause.     This  application 
2  Y  2 
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1855.  is  understood  to  have  been  made  on  the  authority  of 
The  Quern  Segina  v.  Probert  (a>  There,  as  here,  one  of  three 
Wimm.  defendants  obtained  a  certiorari  (b\  all  concurring;  and 
Crompton  J.  thought  that  all  should  enter  into  recog- 
nizances: and  finally,  by  consent,  the  party  removing 
entered  into  recognizances  to  pay  the  costs  of  the  prose- 
cution in  case  of  the  conviction  of  himself,  or  of  both  or 
either  of  the  other  two  defendants.  By  stat.  5  &  6 
W.  §•  M.  c.  1 1.  s.  2.  (made  perpetual  by  stat.  8  &  9 
W.  3.  c.  33.) "all  the  parties  indicted,  prosecuting  such 
certiorari,*'  that  is,  from  general  or  quarter  sessions, 
must  enter  into  recognizances  to  appear  and  plead,  and 
cause  the  issue  to  be  tried  at  the  next  assizes  &c. ;  and, 
by  sect  3,  the  recognizance  is  not  to  be  discharged  till 
the  costs  of  the  prosecution  be  paid,  in  case  of  convic- 
tion. Stat.  5  &  6  W.  4.  c.  33.  extends  this  to  indict- 
ments removed  from  any  Court  of  session,  assize,  oyer 
and  terminer,  gaol  delivery,  or  any  other  Court  Under 
this  last  statute,  this  Court  refused  a  rule  for  a  proce- 
dendo where  two  only  out  of  thirty  three  defendants  had 
removed  an  indictment  and  given  recognizance;  Bex  v. 
Boxall  (c).  The  removal  by  one  removes  as  to  all,  as 
appears  by  the  case  last  cited,  and  as  was  also  the  case 
before  stat.  5  &  6  W.  fr  M.  c.  11.  and  stat  21  Ja.  1. 
c.  8.  s.  8.,  which  required  recognizances  conditioned  for 
the  payment  of  costs ;  Anonymous  (d)  case  in  March. 
The  party  applying  for  the  recognizance  is  not  to  be 
deprived  of  a  certiorari  because  he  has  no  power  to  com- 

(a)  1  Dearnl.  Cr.  Ca.  30. 

(6)  It  does  not  appear  from  the  statement  of  facts  in  the  report  whether 
the  party  removing,  or  the  others,  had  entered  into  any  and  what  recog- 
nizances :  from  the  report  of  the  argument  it  seems  that  the  others  had 
not,  at  any  rate,  entered  into  recognizances  to  pay  costs. 

(c)  4  A.  fr  E.  513.  (d)  March,  27. 


Wl^KS. 
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pel  the  others  to  enter  into  recognizances;  4  Hawkins  1855. 
PL  Cr.  155  (7th  ed.),  B.  ii.  a  27.  s.  61.  \WighJtman  J.  The  Quken 
He  might  enter  into  a  recognizance  for  payment  by  them. 
The  concurrence  of  all  the  defendants  was  held  to  be 
necessary  in  Rex  v.  Rurd(ay\  All  must  concur,  and  must 
enter  into  recognizances  to  plead  and  try.  [Denman, 
for  the  prosecution.  In  Regina  v.  Foulhes(b)  Patteson  J. 
allowed  a  certiorari  on  the  application  of  one  of  several 
defendants,  without  the  consent  of  the  rest,  he  entering 
into  recognizances  to  pay  costs  if  any  one  were  con- 
victed :  the  Crown  officer  there  said  that  there  was  no 
precedent  for  such  a  course.  Lord  Campbell  C.  J.  Stat. 
16  &  17  Vict.  c.  30.  8.  5.  enacts:  "that  whenever  any 
writ  of  certiorari  to  remove  an  indictment  into  the  said 
Court"  (of  Queen's  Bench)  "  shall  be  awarded  at  the 
instance  of  a  defendant  or  defendants,  the  recognizance 
now  by  law  required  to  be  entered  into  before  the 
allowance  of  such  writ  shall  contain  the  further  provision 
following:  that  is  to  say,  that  the  defendant  or  defend- 
ants, in  case  he  or  they  shall  be  convicted,  shall  pay  the 
prosecutor  his  costs  incurred  subsequent  to  the  removal 
of  such  indictment"]  Such  a  proceeding  as  took  place 
in  Regina  v.  Foulkes  (b)  appears  never  to  have  been 
ordered  except  by  consent.  The  hardship  suggested,  as 
likely  to  arise  if  E.  F.  Wilks  alone  is  acquitted,  can 
arise  only  on  the  supposition  that  he  is  unjustly  charged. 
The  attempt  here  is  to  review  the  exercise  of  the  dis- 
cretion of  the  Judge  at  Chambers.  If  he  has  been 
misled,  the  application  should  be  made  to  him.  The 
Court  then  called  on 

(a)  2  Chit.  Rep,  130.     It  appears  that  all  the  defendants  were  required 
to  enter  into  rccogniiancci  to  take  their  trial  at  tho  next  assiies. 

(b)  1  L.  M.  fr  P.  720. 
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1855.  Denman,  contri.     The  more  respectful  mode  appears 

The  Queen    to  be  that  now  adopted     [Wightman  J.     You  say  im- 

Wilis.  provide  emanavit.]  That  is  so :  and  it  seems  that  the 
terms  of  the  recognizance  are  in  the  discretion  of  the 
Judge  or  Court.  Regina  v.  Prdbert  (a)  is  a  strong 
authority  for  not  allowing  the  certiorari  without  some 
such  protection  as  was  there  given  to  the  prosecutor. 
The  certiorari  here  was  obtained  ex  parte;  and,  if  there 
•  be  no  modification  of  the  proceeding,  will  occasion 
much  hardship. 

Lord  Campbell  C.  J.  A  rule  has  been  laid  down 
that,  where  a  Judge  has  a  discretion,  the  Courts  will 
not  review  his  exercise  of  such  discretion.  The  Judge 
certainly  had  here  a  discretion  as  to  granting  a  certiorari ; 
and  no  fraud  or  misrepresentation  of  facts  is  suggested. 
I  always  thought  the  rule  very  useful;  a  different  rule 
would  be  most  inconvenient  It  is  very  fairly  admitted 
that  this  is  a  matter  of  discretion,  and  that  the  Judge 
has  done  nothing  he  had  not  the  power  to  do.  We 
ought  not  therefore  to  allow  a  procedendo. 

Coleridge,  Wightman  and  Erle  Js.  concurred. 

Rule  discharged. 

(o)  1  DearvL  Cr.  C.  30. 
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1855. 


John  Bell  against  Woodburn  Postlethwaitb.  Friday, 

November  23d. 

JACOBS,  in  this  Term,  obtained  a  rule  calling  on  the  An  arbitrator 

defendant  to  shew  cause  why  the  Master  should  not  umfcrUie 

tax  the  plaintiff's  costs  of  the  cause  and  of  the  award  SSdKJlrt. 

and  reference  in  this  cause,  or  why  the  rule  referring  ^„08ect "£ 

the  cause   should    not   be   amended.     The    rule   was  °7er  the  costs 

#  ...  either  of  the 

obtained  on  an  affidavit,  by  which  it  appeared  that  the  cause,  rcfe- 

.  #  reoce  or  award, 

action  was  on  a  builder's  bill;   that  a  rule  was  made  unless  the  rule 
absolute  in  this  Court  "that  the  matters  in  dispute  be  Minting  the 
referred  to  Theophilus  Ingham,  Esquire,  judge  of  the  u to Wm-^wld 
Westmoreland  County  Court"    The  judge  of  the  county  J^f^'6 
court  awarded  to  the  plaintiff  101/.  10*.  Sd.  and  the  »u«rcMful 

*  party,  under 

costs  of  the  reference  and  award.     The  Master  refused  8Uch  a  refe- 
rence, can  have 
to  tax  the  costs,  on  the  ground  that  the  rule  of  reference  no  costs.    But 

in  a  case  where 

was  silent  as  to  costs.     It  was  sworn  that  the  rule  of  it  appeared 
reference  was  drawn  up  in  this  form  under  the  belief  had  draw'n  up* 
that,  the  rule  being  silent,  the  costs  would  abide  the  general6 form, 

f  under  the  mis- 

event'  taken  belief 

that  nothing 
being  said  the 
Stephen  Temple  now  shewed  cause.    Leggo  v.  Young  (a)  c™**  *°uW 

is  an  authority  against  the  rule.     [Lord  Campbell  C.  J.  the  Court, 

That  is  an  authority  against  ordering  the  Master  to  tax  had  been  pub- 

the  costs.    But  if  the  rule  has  been  drawn  up  by  mistake  ed  the'  rule  of 

in  a  wrong  form  it  may  be  amended.]     It  does  not  M  t0  mak'e  lt 

appear  to  have  been  a  mistake.     The  rule  was  made  {SJjJ^on  of 

absolute  in  this  Court,  nothing  being  said  about  costs. the  Court' 


(a)  16  Com.  B.  626. 
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1855.  [Coleridge  J.  The  defendant  does  not  suggest  that  he 
consented  to  the  reference  on  the  terms  that  there  should 
be  no  costs?]     No;  it  is  sworn  by  the  plaintiff  that  he 


Bell 
▼. 

POSTLKTH- 

waitb.       supposed  the  costs  would  abide  the  event;  and  no  doubt 
that  is  true ;  but  it  was  not  said. 


Jacobs  was  not  called  on  to  support  his  rule. 

Lord  Campbell  C.  J.  We  must  be  regulated  by  that 
which  this  Court  intended  to  be  the  rule,  when  it  made 
the  order  referring  the  cause.  The  Master  informs  us 
that,  when  the  rule  was  drawn  up  in  the  rule  office,  the 
representatives  of  both  the  parties  agreed  that  the  rule 
should  be  drawn  up  in  this  form,  because  they  thought 
the  costs  would  then  abide  the  event  The  case  in  the 
Common  Pleas  shews  they  were  mistaken ;  the  taxing 
Master  therefore  was  right  in  refusing  to  tax  the  costs; 
but  we  can  amend  our  rule  by  ordering  that  it  should 
be  drawn  up  nunc  pro  tunc  as  it  was  understood  at 
the  time,  and  as  it  would  have  been  drawn  up  but  for 
the  mistake. 

Per  Curiam  (a). 

Rule  absolute,  without  costs,  to  amend 
the  rule  of  reference. 

(a)  Lord  Campbell  C.  J.,  Coleridge  and  Wightman  Js. 
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1855. 


In  the  matter  qf  a  glaint  in  the  County  Court  of  %%%b  23d 
Wiltshire   holden    at    Bradford,    Between 
Isaac  Chivers  and  Maria  his  wife,  Plaintiffs, 
and  Mary  Owen  Savage,  Defendant. 

yr  W.  SAUNDERS,  in  this  Term,  obtained  a  rule  On  a  plaint  in 
calling  on  the  defendant  in  the  above  plaint  to  (b^foUlm-" 
shew  cause  why  an  order  of  miles  J.  for  a  prohibition  [££& 
should  not  be  set  aside.  fondant  dt°" 

From  the  affidavits,  on  both  sides,  it  appeared  that  the  "^ted  the 

rr  police  to  arrest 

particulars  indorsed  on  the  plaint  were,  that  the  defend-  plaintiff  on  a 

charge  of 

ant  did  "  assault  and  imprison  and  did  detain  in  custody"  felony,  which 
the  female,  "  without  any  reasonable  or  probable  cause."  The  charge  was 
On  the  trial,  before  the  judge  of  the  county  court,  the  JSet^Tbe111 
defendant's  attorney  objected  to  the  jurisdiction,  citing  ^SJ-0^^ 
Janes  v.  Currey  (a):  but  the  judge  decided  that,  as  the  ^{j*^ 
plaint  was  for  false  imprisonment,  over  which  he  had  expressions 

*  r  #  indicating  that 

jurisdiction,  he  must  hear  the  evidence.     Evidence  was  be  gave  the 

damages  in 

then  given  by  which  it  appeared  that  the  female  plaintiff  respect  of  the 
had  been  cook  to  the  defendant,  and  left  her  service,  charge  of 
Immediately  after  the  plaintiff  had  quitted  the  house  a^efora" 
with  her  boxes,  some  silver  spoons  were   missed;  the  p  Helof^bat 
defendant  sent   for   a  policeman,  who    followed    the  tkfcauwof 

r  '  action  alleged 

plaintiff,  took  her  into  custody  on  a  charge  of  stealing  j"  .the  Plaint 
the  spoons,  and  brought  her  before  a  magistrate.     In  which  the 

judge  bad 
jurisdiction, 
and  the  evidence  having  proved  it,  prohibition  would  not  lie,  even  on  the  assumption  that 
the  judge,  in  estimating  the  damages,  erroneously  took  into  consideration  matters  the  subject 
of  an  action  for  malicious  prosecution,  and  therefore  not  within  his  jurisdiction. 

i         i  ■  .  - i 

(ii)  2  L.  A/.  $•  P.  474. 
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1855.  the  meantime  the  spoons  were  found  in  the  defendant's 
Chivbrs  breakfast  parlour.  The  plaintiff  was  therefore  discharged 
Savage,  by  the  magistrate ;  but  the  defendant  continued  to  assert 
her  belief  that  the  plaintiff  had  stolen  the  spoons,  though 
she  had  not  carried  them  away."  These  facts  being  in 
evidence,  the  objection  was  renewed  that  the  cause  of 
action,  if  any,  was  for  a  malicious  prosecution.  The 
judge  adjourned  the  cause  for  a  month,  and  then 
delivered  a  long  written  judgment  In  the  course  of 
this  judgment  he  stated  that  the  word  u  prosecution" 
had  a  limited  and  technical  meaning,  and  "  imports  the 
use  and  the  putting  in  action  against  an  accused  party 
of  some  or  one  of  the  forms  and  instruments  which  the 
law  provides  for  making  wrong  doers  amenable  to  its 
penalties,"  and  that  the  present  case  "  is  wholly  wanting 
in  the  requisite  ingredients,  there  being  neither  warrant, 
information,  or  deposition  in  writing,  indictment,  recog- 
nizance, or  in  short  the  least  resemblance  of  what  in  my 
judgment  is  necessary  to  constitute  a  legal  prosecution." 
And  on  the  whole  judgment  it  seemed  that  the  judge 
thought  that,  if  the  defendant  without  reasonable  and 
probable  cause  made  an  unfounded  charge  of  felony  to 
a  constable,  who,  believing  the  charge,  in  the  exercise  of 
his  own  discretion  and  without  any  directions  to  that 
effect  took  the  plaintiff  into  custody,  there  was  a  cause 
of  action  over  which  he  had  jurisdiction;  and  he 
estimated  the  damages,  apparently  on  this  principle,  at 
30/.  But  it  also  appeared  throughout  the  judgment 
that,  though  the  judge  did  not  seem  to  consider  it 
material,  he  thought  it  proved  that  the  constable  in 
arresting  the  plaintiff  acted  at  the  express  instance  of  the 
defendant.  And  a  deponent  who  had  been  defendant's 
advocate  at  the  county  court,  stated,  in  the  affidavit  on 


V. 

Savage. 
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which   the    order  for  the    prohibition   was    obtained,        1855. 
that  there  was  no  proof  at  the  hearing  of  the  defendant      chivbeb 
having  participated  in  the  arrest  of  the  plaintiff  "other 
than  that  she  gave  information  to  the  inspector  of  police* 
and  directed  him  to  pursue  after  and  take  her." 

Montague  Chambers  and  Morgan  Lloyd  now  shewed 
cause  (a).  This  is  in  substance  an  action  for  a  malicious 
prosecution,  over  which  the  county  court  has  no  jurisdic- 
tion ;  Jones  v.  Currey(b)*  [Wightman  J.  In  that  case  the 
plaint  included  a  charge,  in  terms,  for  maliciously  caus- 
ing the  plaintiff's  wife  to  be  wrongfully  charged  with 
stealing  a  shawl.  Here  the  plaint  is  confined  to  false 
imprisonment]  It  is  true  that  the  plaint  here  was  such 
that  the  judge  of  the  county  court  was  bound  to  hear  the 
case.  But,  when  on  the  facts  it  appeared  that  the  gist  of 
the  action  was  for  putting  the  law  in  motion  without 
reasonable  cause,  he  should  have  stopped,  A  court  cannot 
usurp  jurisdiction  by  shaping  the  proceedings  so  as  to  be 
formally  right  Here  the  judge  of  the  county  court 
thought  the  defendant  liable  for  giving  false  information 
to  a  constable,  who  afterwards,  in  consequence  of  believ- 
ing it,  arrested  the  plaintiff.  But,  had  the  pleadings  been 
as  in  the  superior  Courts,  that  would  have  proved  a  plea  of 
Not  guilty  in  an  action  of  trespass ;  Barber  v.  Rollinson  (c) ; 
though  an  action  on  the  case  for  maliciously  making  an 
unfounded  charge  might  lie.  Whether  it  be  a  justice  or 
a  constable  who  acts  in  consequence  of  the  defendant's 
charge,  the  defendant  cannot  be  responsible  for  that  act, 
unless  the  charge  was  malicious  and  without  reasonable 


(a)  Before  Lord  Campbell  G.  J. ,  Coleridge,  Wightman  and  Erie  Js. 
(ft)  2  L.  M.  &  P.  474.  (c)  1  Cr.  §•  M.  330. 


700  MICHAELMAS  TERM. 

1855.        and  probable  cause ;  and  then  the  action  is  one  over 
Chifbrs  ~  w^c^  tke  county  court  has  not  jurisdiction. 


V. 

Savage. 


Montague  Smith  and  T.  W.  Saunders,  in  support  of  the 
rule.  The  question  on  this  rule  is,  Whether  the  count; 
court  had  jurisdiction.  Assuming,  for  the  purposes  of 
the  argument,  that  the  judge  mistook  the  law,  and 
gave  excessive  damages,  this  rule  must  nevertheless  be 
absolute  if  he  had  jurisdiction.  The  plaint  is  for  assault 
and  imprisonment ;  and  it  has  not  been  denied  that  the 
county  court  had  jurisdiction  to  try  that  The  evi- 
dence was,  as  is  truly  stated  on  the  affidavit,  that  the 
defendant  gave  information  to  the  inspector  of  police, 
and  directed  him  to  pursue  the  plaintiff  and  take  her, 
which  he  did ;  and  it  appears  by  the  judgment  that  this 
evidence  was  believed.  The  distinction  is  clearly 
pointed  out  in  West  v.  Smallwood  (a)  and  Barber  v. 
Rollinson  (*).  Where  the  defendant  in  an  action  for 
false  imprisonment  is  shewn  to  have  been  a  party  to  the 
actual  arrest,  he  is  liable  unless  he  plead  and  prove  a 
justification.  If  the  actual  arrest  is  not  the  act  of  the 
defendant,  then  trespass  for  imprisonment  does  not 
lie,  though,  if  the  arrest  was  in  consequence  of  the 
defendant  having  maliciously  and  without  probable 
cause  made  an  unfounded  charge,  an  action  on  the  case 
will  lie.  Here  on  the  evidence  and  finding  the  impri- 
sonment was  by  the  express  procurement  of  the  defend- 
ant; and  she  had  no  justification.  Then  in  appreciating 
the  damages  for  an  assault  and  imprisonment  the 
surrounding  circumstances  ought  to  be  taken  into 
account 

Cur.  adv.  vult 

(a)  3  M.  fr  W.  418.  (6)  1  Cr.  f  M.  320. 


XIX.  VICTORIA. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  {November  26th),  delivered  judgment. 

In  a  case  that  was  before  us,  on  Friday  last,  of  a 
prohibition  to  the  county  court  of  Wiltshire,  on  the 
ground  that,  under  colour  of  proceeding  upon  a  plaint 
for  a  trespass  by  false  imprisonment,  the  complainant 
and  the  Court  were  in  fact  proceeding  to  try  a  case  of 
malicious  prosecution  which  was  not  within  the  juris- 
diction of  the  Court,  we  are  of  opinion  that  the  rule 
for  rescinding  the  Judge's  order  should  be  made 
absolute. 

The  plaint,  as  appears  by  the  particulars,  was  for  a 
trespass  by  false  imprisonment,  a  matter  clearly  within 
the  jurisdiction  of  the  Court ;  and  there  was  evidence  to 
shew  that  the  defendant  upon  a  suspicion  of  felony  had, 
not  merely  made  a  complaint  and  charge  to  the  police,  \ 
upon  which  they  had  of  themselves  acted  and  taken  the 
plaintiff  into  custody,  in  which  case  trespass  for  false 
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Chivf.rs 

v. 
Savage. 


imprisonment  would  not  have  been  maintainable,  but 
the  defendant  had  expressly  directed  the  police  to  take 
the  plaintiff  into  custody,  which  was  an  imprisonment 
by  the  defendant  for  which  trespass  would  lie.  Upon  a 
plaint  for  that  act  of  trespass  the  county  court  judge 
had  jurisdiction,  though  there  might  be  other  circum- 
stances in  the  case  which  would  properly  be  the  subject 
of  an  action  for  malicious  prosecution.  The  only  doubt 
arose  from  the  judge  having,  in  his  judgment,  used 
expressions  as  if  he  was  giving  damages  for  a  malicious 
prosecution  as  well  as  for  the  trespass:  but,  whatever 
objection  might  arise  from  this  mode  of  treating  the  case, 
it  would,  if  available,  be  ground  for  a  new  trial,  or  for 
an  appeal,  but  not  for  a  prohibition.     The  case  cited 
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1855.        before   the   Judge  and   upon    the  argument,  Jones   v. 

Chitem       Currey  (a\  is  clearly  distinguishable,  as  the  objection  in 

Savage.      tnat  case  aPP€ared  upon  the  particulars  of  the  plaint 

which  shewed  that  the  plaintiff  was  proceeding  for  a 

malicious  prosecution. 

The  rule  for  setting  aside  the  prohibition,  which  had 
been  granted  ex  parte  and  without  the  facts  of  the  case 
being  fully  brought  before  the  learned  Judge,  must  be 
absolute. 

Rule  absolute. 

(a)  2  L.  A/.  §■  P.  474. 


Friday,         The  Queen  against  Two  Justices  of  Manchester 

November  23d.  J 

and  The  Rev.  William  Whitelegge,  Clerk. 

The  Queen  GIR  A.  J.  E.  Cockbvrn,  Attorney  General,   moved, 

iT&imciU  CT  under  stat   11  &   12  Vict  c.  44.  s.  5.,  for  a  rule 

Tft&vfvict.  caHing  °P°n  two  justices  of  Mancliester,  and  the  Rev. 

direct  the  dis-  W*®am    Whitelegge,   Clerk,  to    shew  cause   why    the 

C?bti?Uinr  JU8t*ces  should  not  adjudicate  on  an  information  against 

church  yards  the    said    William    JVhitelegge,  preferred    under    stat. 

towns,  out  of  18  &  19  Vict  c.  128.  *.  2.,  for  knowingly  and  wilfully 

the  Metropolis,         ......  ,      n  .  ,      .. 

though  these  assisting  in  the  burial  ot  more  than  two  bodies  in  one 
wer^estab.  grave  in  the  church  yard  of  St  George's,  Hulme,  in 
The  Church  Manchester,  in  violation  of  the  provisions  of  an  order  in 
Building  Acts.  councJi  for  the  discontinuance  of  burials  in  that  church 
yard. 
The  affidavit  in  support  of  the  rule  disclosed  that  St 
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George's  Church,  with  a  church  yard  adjoining,  was  esta-        1&55. 
blished  and  provided  under  the  Church  Building  Acts,    The  Queen 
and  was  consecrated  by  the  Bishop  of  Chester  on  9th     j,,,^  0f 
December  1828.     By  order  in  council,  dated  23d  March  Manchester. 
1831,  a  district  was  assigned  to  this  church,  and,  under 
stat  13  &  14  Vict  c.  41.,  it  was  constituted  a  parish  and 
rectory,  of  which  the  Rev.   William  Whitelegge  is  now 
rector.     By  an  order  in  council,  dated  21st  May  1855, 
it  was  ordered,  inter  alia,  that  after  1st  June  1855  no 
more  than  one  body  should  be  buried  in  any  grave  in 
St  George's  Church  Yard,  Hulme,  in  Mancliester.     The 
rector  disputed  the  validity  of  this  order,  and  after  1st 
June  1855  assisted  at  the  burial  of  two  bodies  in  one  grave. 
To  raise  the  question  for  the  opinion  of  this  Court,  an 
information  was  laid  before  the  two  justices ;  the  rector 
admitted  the  facts  and  denied  their  jurisdiction ;  and  the 
justices  refused  to  act. 

Sir  A.  J.  E.  Cockburn,  Attorney  General,  in  support 
of  his  motion.  The  question  in  this  case  depends  upon 
the  construction  to  be  put  on  stat  16  &  17  Vict  c.  134. 
s.  5.,  the  General  Burial  Act :  but,  to  understand  that 
Act,  reference  must  first  be  had  to  stat.  15  &  16  Vict, 
e.  85.,  the  Metropolitan  Burial  Act,  which  stat.  16  &  17 
Vict  c.  134.  amends.  Stat  15  &  16  Vict.  c.  85.  (The 
Metropolitan  Burial  Act),  sect  2,  enables  Her  Majesty 
by  order  in  Council  to  order  the  discontinuance  of 
burials  in  any  burial  ground  within  the  Metropolis.  By 
sect.  7,  "  The  provisions  of  this  Act  shall  not  extend 
to  authorize  the  discontinuance  of  burials,  or  to  prevent 
the  burial  of  the  body  of  any  person  in  any  of  the 
cemeteries  mentioned  in  the  schedule  (B.)  to  this  Act, 
or  in  any  burial  ground  or  cemetery  to  be  hereafter 


704  MICHAELMAS  TERM. 

1855.  provided  with  the  approval  of  one  of  Her  Majesty's 
The  Queen  P"nc'pal  Secretaries  of  State,  as  hereinafter  mentioned." 
Justices  of  Schedule  (B.)  to  that  Act  names  seven  cemeteries,  all 
Manchesteb.  the  property  of  trading  companies,  and  five  of  them 
established  under  special  Acts.  Stat.  16  &  17  Vict, 
c.  134.  (The  General  Burial  Act)  gives,  by  sect.  1,  the 
power  by  order  in  council  to  order  the  discontinuance 
of  burials  in  burial  grounds  in  towns  throughout  Eng- 
land. Sect.  5  enacts  that  "  The  provisions  of  this  Act 
shall  not  extend  to  authorise  the  discontinuance  of 
burials,  or  to  prevent  the  burial  of  the  body  of  any 
person,  in  any  cemetery  established  under  the  authority 
of  any  Act  of  Parliament,  or  in  any  burial  ground  or 
cemetery  to  be  hereafter  provided  with  the  approval  of 
one  of  Her  Majesty's  principal  Secretaries  of  State,  as 
hereinafter  mentioned."  It  is  obvious  that,  in  drawing 
this  Act,  sect  7  of  stat.  15  &  16  Vict.  c.  85.  was  copied. 
The  draftsman  did  not  attempt  to  form  a  list  of  all  com- 
mercial cemeteries  throughout  the  kingdom:  he  supposed 
that  his  phrase,  "  any  cemetery  established  under  the 
authority  of  any  Act  of  Parliament,"  was  a  sufficient 
description  of  cemeteries  of  the  kind  described  in 
schedule  (B.)  to  the  first  Act,  namely,  commercial 
cemeteries  established  by  special  Acts.  But  the  rector 
of  St.  Georges,  Hulme,  says  that,  as  his  rectory  is  not 
an  ancient  parish  with  a  church  yard  established  at 
common  law,  the  church  yard  there  is  within  the  letter 
of  the  exception.  This  is  a  mistake.  "  Cemetery"  is  a 
word  that  in  its  full  sense  includes  every  species  of 
burial  ground ;  but  in  a  more  restricted  sense  it  means 
such  commercial  undertakings  as  would  be  within  The 
Cemeteries  Clauses  Act,  1847  (10  &  11  Vict.  c.  65.); 
and  there  is  a  marked  distinction  between  a  cemetery 
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established  directly  under  the  authority  of  an  Act,  as  1855. 

those  are,  and  a  cemetery  or  burial  ground  established  The  Queen 

by  persons  who  derive  their  power  from  the  authority  of  j^kei  of 

general  Acts.  Manchester. 
A  rule  Nisi  being  granted, 

Sir  F.  Thesiger  and  Badeley  shewed  cause  in  the 
first  instance.  There  is  no  distinction  between  the 
words  cemetery  and  burial  place.  [Lord  Campbell  C.  J. 
They  are  synonymous  in  common  parlance.  But  is 
there  any  reason  why  the  Legislature  should  intend  to 
give  power  to  close  burial  grounds  attached  to  district 
churches  within  the  metropolis,  but  to  refuse  the  power 
in  Manchester  f]  In  Bex  v.  The  Inhabitants  of  Bar- 
ham  (a)  Lord  Tenterden  C.  J.,  in  delivering  judgment, 
says,  with  reference  to  a  similar  argument:  "Our  deci- 
sion may,  perhaps,  in  this  particular  case,  operate  to 
defeat  the  object  of  the"  Act;  " but  it  is  better  to  abide 
by  this  consequence  than  to  put  upon  it  a  construction 
not  warranted  by  the  words  of  the  Act,  in  order  to  give 
effect  to  what  we  may  suppose  to  have  been  the  intention 
of  the  Legislature."  It  is  stated  in  the  affidavit  that  the 
church  and  burial  ground  of  St  George's,  Hulme,  Were 
provided  under  the  Church  Building  Acts.  Stat  59  G.  3. 
c.  134.  is  one  of  those  Acts.  By  sect.  22  the  Commis- 
sioners are  authorized  to  obtain  land  "  for  enlarging 
cemeteries  or  providing  additional  cemeteries  within"  a 
parish ;  and  by  sect  38  "  any  piece  or  parcel  of  land  or 
ground  which  shall,  under  the  provisions  of  this  Act,  be 
added  to  any  existing  church  yard  or  burial  ground,  or 
be  appropriated  and  set  apart  as  and  for  a  new  burial 

(a)  SB.frC.  99.  104. 
VOL.  V.  2   Z  E.   &   D. 
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1855.       ground,  shall  be,  as  soon  as  conveniently  may  be,  conse- 

The  Queen   crated  for  the  burial  of  the  dead,  according  to  the  usage 

Justices  of    of  ^  United  Church  of  England  and  Ireland,  and 

Manchlbter.  8hall  for  ever  thereafter  be  used  as  and  for  an  additional 

burial  ground."    The  church  yard  in  question  has  been 

acquired  as  a  cemetery,  and  consecrated   as  a  burial 

ground  under  the  authority  of  the  Act. 

Sir  A.  J.  E.  Cockburn,  Attorney  General,  and  JVehby, 
in  support  of  the  rule.  The  Metropolitan  Burial  Act 
and  the  General  Burial  Act  are  in  pari  materia,  and 
must  be  construed  together;  and  the  word  cemetery 
should  bear  the  same  restricted  meaning  in  the  second 
Act  which  it  obviously  does  in  the  first  Act.  Then, 
though  the  burial  place  was  consecrated  by  the  Bishop 
in  obedience  to  the  provisions  of  an  Act,  and  was  pur- 
chased by  Commissioners  authorized  by  the  provisions 
of  that  Act,  yet  that  is  not  within  the  exception  in 
sect  5  of  stat  16  &  17  Vict.  c.  134.,  which  applies  to 
burial  places  established  immediately  under  the  authority 
proximately  of  an  Act,  not  to  those  established  under 
the  authority  remotely  of  an  Act 

Cur.  adv.  vv.lt 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  {November  26th),  delivered  judgment. 

The  question  very  properly  submitted  to  us  in  this 
case  turns  upon  the  validity  of  the  order  in  council, 
dated  21st  May  1855,  whereby  it  was  ordered,  amongst 
other  things,  that  no  more  than  one  body  should  be 
buried  in  any  grave  in  St.  George's  Church  Yard,  Huhne, 
after  the  1st  day  of  June  then  next :  and  this  depends 
entirely  upon  whether  this  church  yard  comes  within 
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the  exception  contained  in  sect.  5  of  slat  16  &  17  Viet.        1855. 
c  134.,  as  being  "a  cemetery  established  under  the     The  Queen 
authority  of  any  Act  of  Parliament."  justices  of 

Si.  George's,  Hulme,  is  a  parochial  district  and  parish  Manchester 
quoad  sacra,  of  which  the  Rev.  William  Whitelegge  is 
rector.  The  church  and  church  yard  were  established 
and  provided  under  the  authority  of  the  Church  Build- 
ing Acts,  and  were  duly  consecrated  by  the  Bishop  of 
Chester.  In  one  sense,  therefore,  the  church  yard  was 
established  under  the  authority  of  an  Act  of  Parliament. 
But  we  do  not  think  that  this  construction  is  to  be  put 
upon  the  words  as  used  in  this  exceptive  clause.  We 
attach  little  weight  to  the  argument  that  the  word 
"  cemetery,"  only,  is  to  be  found  in  the  exception  relied 
upon,  without  the  words  "burial  ground"  being  added, 
as  the  word  "cemetery,"  both  in  its  original  meaning 
and  as  commonly  used,  is  quite  sufficient  to  comprehend 
all  Christian  burial  grounds.  Looking,  however,  to  the 
object  of  the  Legislature  and  the  enactments  of  stat. 
14  &  15  Vict  c.  89.,  a  statute  in  pari  materia,  we  do 
not  think  that,  when  the  laws  concerning  the  burial  of 
the  dead  which  had  been  enacted  for  the  metropolis 
were  to  be  extended  to  the  rest  of  England,  there  was 
any  intention  to  prevent  the  Queen  in  Council  and  the 
Secretary  of  State  from  making  orders  respecting  the 
cemeteries  attached  to  district  churches  beyond  the 
limits  of  the  metropolis. 

Sect.  7  of  stat  15  &  16  Vict  c.  85.  excepts  from  the 
provisions  of  that  Act  cemeteries  mentioned  in  the 
schedule  (B.).  This  schedule  does  not  contain  any  of 
the  Church  Building  Acts,  and  is  confined  to  Acts  for 
establishing  cemeteries  within  the  metropolitan  district 
by  cemetery  companies  (during  the  argument  appro- 

2  %  2 
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1855.       priately  designated   "commercial  cemeteries"),  leaving 

The  Qi'ken    a"  burying  grounds  attached  to  district  churches  esta- 

Justicesof    klished  under   the  Church  Building  Acts  within  the 

Manciu  ster.  extensive  area  of  the  metropolis,  comprehending  large 
portions  of  the  counties  of  Middlesex,  Surrey  and  Kent, 
subject  to  the  orders  of  the  Queen  in  Council  and  the 
Secretary  of  State,  to  be  made  with  a  view  to  the  public 
health. 

No  reason  can  be  assigned  why  the  Queen  in  Council 
and  the  Secretary  of  State  should  not  have  the  same 
power  over  a  district  church  yard  at  Manchester  as  over 
a  district  church  yard  at  Bethnal  Green.  In  truth  these 
church  yards  in  parochial  districts,  established  under 
the  Church  Building  Acts,  with  respect  to  the  purposes 
and  policy  of  the  Interment  Acts,  are  not  to  be  distin- 
guished from  church  yards  belonging  to  parishes  which 
have  existed  from  time  immemorial.  We  therefore 
think  that  a  more  limited  construction  ought  to  be  put 
upon  the  words  "any  cemetery  established  under  the 
authority  of  any  Act  of  Parliament'9  than  was  contended 
for  by  Sir  F.  Thesiger.  In  truth,  although  these  district 
churches  and  burial  grounds  could  not  have  been  esta- 
blished without  the  aid  of  the  Church  Building  Acts, 
which  dispense  with  the  Statute  of  Mortmain,  empower 
persons  with  particular  estates  to  give  land  for  pious 
purposes,  and  afford  other  facilities  for  the  creation  of 
parochial  districts,  or  new  parishes  quoad  sacra,  the 
Church  Building  Acts  have  no  particular  reference  to 
St.  Georges,  Hulme;  and  the  exception  seems  to  con- 
template only  cemeteries  established  by  authority  of  a 
special  Act,  such  as  those  enumerated  in  schedule  (B.) 
to  stat.  15  &  16  Vict.  c.  85.,  as  Keiisal  Green  and  other 
"  commercial  cemeteries." 

Consequently,  the  order  is  valid ;  the  magistrates  had 
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jurisdiction  to  hear  the  information  which  charges  an  1855. 

infraction  of  it;  and  the  mandamus  prayed  for  must  The Qukkn 

is8l,e-  Justus  of 

Rule  accordingly.  Makch"™. 


George  Hamilton    Whateley  against  Henry  *»«"«*»* 

°  November  "2bth. 

Crowteb. 


Charles  Hallowell  Hallowell  Carew  against 
Daniel  Davies,  Henry  Daniel  Davies,  John 
Thomas  Campbell  and  Thomas  Hard. 

IN  each  of  the  above  cases  the  respective  plaintiffs  Under  The 
11  i     «  *-•  *     -r  ^»i         i  Common  Law 

had,  on  summons  before  Erie  J.  at  Chambers,  ap-  Procedure  Act, 
plied  for  leave  to  deliver  interrogatories  to  the  respective  Wrt  c.  \?5.)9 
defendants;  and  in  each  case  Erie  J.,  entertaining  J^^'el™^ 
doubts  whether  the  proposed  interrogatories  were  such  «;8wcr8  to 

r     r  °  which  may  bo 

as  to  be  proper  under  The  Common  Law  Procedure  reasonably 

*  expected  to 

Act,  1854  (17  &  18  Vict  c.  125.),  *.  51.,  referred  the  procure  a  dU- 

coveryofwhat 

parties  to  the  Court.  will  advanco 

Whateley  v.  Crawter  was   an  action  for  negligence  gating  party's 
against  a  land  surveyor,  employed  to  estimate  the  value  JtaateTancF" 
of  an  estate  on  mortgage  of  which  the  plaintiff  was  objectio^iiiat 
about  to  advance  money.     The  proposed  interrogatories  the  *{"wer8 
were  nineteen  in  number.     One  was  in  the  following  pectedatthe 

J°   same  time  to 

terms :  "  Did  you  take  any,  and  what,  steps  to  ascertain  disclose  the 

r    i       i./*.  t  i     t       ^  interrogated 

the  amount  of  the  different  rents  payable  by  the  respec-  party's  case 

n    .  . ,  ~        i  i     •      Aliter  if  the 

tive  tenants  of  the  said  estates  for  the  premises  in  their  answers  may 

,.         AH  reasonably  be 

respective  occupations  r  expected  to 

Careto  v.  Davies  was  an  action  against  attorneys  for  J?[a{®  £°j£ 
negligence  in  the  conduct  of  the  defence  in  an  action  at  \^Tf0  thted 
law  on  two  bonds,  and  of  a  suit  in  equity  for  relief  against  PartJ- 
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1855.       the  same  bonds.     The   interrogatories  proposed  were 

Whatblbt    fifty  8k  i*1  number.     One  was  in  the  following  terms : 

CaowTBB.     "  ^^  you  ever  an<^  wnen  make  *ny  aQd  wnat  inquiry, 

and  of  whom,  concerning  the  circumstances  under  which 

the  bonds  were  obtained,  and  the  consideration  for  the 

same  respectively?" 

It  is  not  necessary  to  state  the  effect  of  the  other 
interrogatories  in  either  case,  as  the  two  above  cited 
raise  the  only  point  on  which  Erie  J.  doubted  at 
Chambers  and  the  Court  decided  in  banc. 

Rules  to  shew  cause  why  the  plaintiffs  should  not 
have  leave  to  administer  the  interrogatories  were  ob- 
tained, by  Phipson  in  Whateley  v.  Crowter,  and  by  T. 
Janes  in  Carew  v.  Davies. 

The  Court  now  directed  the  counsel  in  both  rules  to 
argue,  before  judgment  was  pronounced  in  either. 

[Eble  J.  It  is  not  necessary  in  these  cases  to  enter 
into  the  details  of  the  interrogatories,  as  the  point  on 
which  I  doubted  is  one  of  principle.  The  actions  were 
for  alleged  negligence.  The  object  of  the  interrogatories 
was  to  ask  whether  the  defendants  had  been  diligent, 
and  how.  The  defendant's  case  must  be  to  shew  affir- 
matively that  he  was  diligent;  «nd  therefore  the  answers 
to  the  interrogatories  must  disclose  the  defendant's  case. 
But  the  answers  may  support  the  plaintiff's  case  also ; 
and  my  doubt  was  whether,  under  these  circumstances, 
the  interrogatories  were  admissible.] 

«/.  JV.  Huddleston  shewed  cause  in  Whateley  v.  Crowter; 
and  Phipson  was  heard  in  support  of  the  rule  in  that 
case.  Rochfort  Clarke  shewed  cause  in  Carew  v.  Davies; 
and  Sir  F.  Thesiger  and  71  Jones  were  heard  in  support 
of  the  rule  in  that  case. 


V. 

Crowter. 
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The  arguments  for  the  defendants  were  in  substance        1855. 
that,  the  interrogatories  being  in  effect  questions  as  to     whateley^ 
what  were  the  steps  taken  by  the  defendants  to  do  their 
duty,  an  answer  shewing  that  they  had  taken  particular 
steps  must  disclose  the  case  of  the  defendants  and  could 
not  advance  that  of  the  plaintiffs. 

The  arguments  for  the  plaintifls  were  in  substance 
that  an  answer  shewing  that  the  defendants  took  no 
steps  at  all  to  do  their  duty  would  be  very  material  in 
support  of  the  plaintiffs'  case;  and  that  the  propriety  of 
an  interrogatory  could  not  depend  upon  the  possibility 
that  the  answer  might  not  support  the  interrogating 
parties'  case;  and  that  the  rule  in  equity  privileged  from 
discovery  such  evidence  only  as  related  exclusively  to 
the  defendant's  case,  and  that  the  plaintiff  in  discovery 
had  a  right  to  interrogate  as  to  all  that  was  common  to 
the  case  of  both;  fVigram  an  Discovery,  261  (2d  ed.), 
Burrell  v.  Nicholson  (a).  It  was  also  contended  that 
the  power  to  interrogate  under  The  Common  Law 
Procedure  Act,  1854,  was  more  extensive  than  that  in 
equity ;  and  the  dictum  of  Alderson  B.  in  Osborne  v. 
London  Dock  Company  (b) — "  The  proceeding  is  analo- 
gous to  that  of  the  examination  of  a  witness  at  the  trial. 
It  seems  to  me  that  the  same  rules  should  be  followed — w 
was  cited  as  of  general  application,  without  observing 
that  the  objection  under  discussion,  when  it  was  uttered, 
was  that  the  answer  might  criminate  the  party. 

Lord  Campbell  C.  J.  Having  heard  the  discussion, 
I  come  to  the  conclusion  that,  under  The  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict.  c.  125.),  s.  51.,  a 
party  may  administer  interrogatories  for  the  purpose  of 
obtaining  a  discovery,  if  the  interrogatories  are  such 

(a)  1  Myh  $•  K.  680.  (6)  10  Exth.  698.  702. 
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1855.       that  the  answers  may  be  reasonably  expected  to  discover 
Whateley    matter  which  will  advance  the  case  of  the  interrogating 
Crowteb     P81*^  though  the  answers  may  also  disclose  what  is  the 
case  of  the  interrogated  party. 

The  object  of  the  enactment  was  to  obviate  what  was 
a  scandal   to  the  law,   namely  the  necessity  of  com- 
mencing a  fresh  suit  in  a  Court  of  equity  for  the  purpose 
of  obtaining  discovery  in  aid  of  an  action  at  law.     To 
effectuate  this  it  is  enacted  that,  by  leave  of  the  Court 
or  a  Judge,  a  party  to  a  suit  may  deliver  "  interrogatories 
in  writing  upon  any  matter  as  to  which  discovery  may 
be  sought."    What  is  the  interpretation  to  be  put  upon 
that  ?     I  think  it  is  too  wide  an  interpretation  to  say, 
as  seems  to  have  been  said  by  Alderson  B.  in  the  case 
cited  in  the  Exchequer,  that  every  question  may  be 
asked  on  interrogatories  which  might  be  asked  if  the 
party  were  a  witness  at  the  trial.     I  think  the  interroga- 
tories must  be  confined  to  matters  which  might  be  dis- 
covered by  a  bill  of  discovery  in  equity.     I  adopt  the 
rule  in  the  very  terms  used  by  Sir  James  Wigram  (a) : 
"  The  right  of  a  plaintiff  in  equity  to  the  benefit  of 
the  defendant  s  oath,  is  limited  to  a  discovery  of  such 
material  facts  as  relate  to  the  plaintiff's  case—  and  does 
not  extend  to  a  discovery  of  the  manner  in  which  the 
defendant's  case   is  to  be   established,  or  to  evidence 
which  relates  exclusively  to  his  case."    You  may  inquire 
into  all  that  is  material  to  your  own  case,  though  it 
should  be  in  common  with  that  of  your  adversary ;  but 
you  may  not  inquire  into  what  is  exclusively  his  case. 
Now,  adopting  this  as  the  rule,  the  principle  on  which 
the  interrogatories  in  these  cases  have  been  framed  is 
legitimate.    When  the  surveyor,  accused  of  having  neg- 
lected his  duty,  is  asked  what  steps  he  took  to  perform 

(a)    Wigram  on  Vitcovcry,  261  (2d  cd.). 
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it,  the  answers  may  reasonably  be  expected  to  disclose        1855. 
matter  which  will  advance  the  plaintiff's  case,  though,     whateley 
no  doubt,  the  answers  may  also  shew  material  parts  of     Cro^eb 
the  defendant's  case,  which  is  that  he  was  diligent ;  but 
in  so  far  as  the  interrogatories  ask  as  to  those  facts  only 
which  are  common  ground  they  may  go.     We  have  a 
discretion  in  these  cases:  but  it  is  to  be  exercised  for 
the  purpose  only  of  seeing  that  the  process  of  the  Court 
is  not   abused;   where   the   discovery   is  legitimate   it 
should  not  be  refused. 

(Coleridge  J.  was  absent.) 

Wiohtman  J.  I  am  of  the  same  opinion.  The 
question  is  to  what  extent  interrogatories  may  be  admi- 
nistered under  The  Common  Law  Procedure  Act,  1854, 
sect.  51.  The  analogy  is  to  a  bill  of  discovery  in  equity 
in  aid  of  a  suit  at  law.  The  rule  as  to  that  is  laid  down 
by  Sir  J.  Wigram  in  the  passage  read  by  my  Lord ;  and, 
adopting  that  as  the  rule,  it  is  clear  the  party  may  ask 
any  questions  the  answers  to  which  will  advance  his 
own  case,  though  they  may  also  bring  out  the  case  of 
his  adversary;  but  that  he  may  not  ask  as  to  matters 
which  relate  exclusively  to  the  case  of  the  adversary. 
In  the  cases  now  before  us  the  interrogatories  objected 
to  are  framed  on  a  principle  which  makes  them  legitimate 
within  that  rule. 

Erle  J.     I  am  now  satisfied  that  the  principle  is  that 

stated  by  my  Lord  and  my  brother  Wightman;  and  I 

have  nothing  to  add  to  their  statements. 

Rules  absolute  (a). 

(a)  As  to  the  rule  respecting  inspection  of  documents  under  stat. 
14  &  15  Vict.  c.  99.  s.  6.,  see  Scott  v.  Walker,  2  E.  8f  B.  555,  Riccard  v. 
Inclosure  Commissioners,  4  E.  $•  B,  329. 
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Mmday, 
November  26  th. 


George  Avery  against.  Samuel  Wilson 
Bowden. 


By  charter 
party,  defend- 
ant contracted 
with  plaintiff 
to  load  at 
Odessa  a  cargo 
at  a  certain 
rate  of  freight, 
on  board  a 
ship  of  plaintiff 
then  to  pro- 
ceed from  a 
British  port : 
if,  before  the 
ship's  arriving 
at  Constanti- 
nople, ••  war 
had 


rPHE  first  count  was  on  a  charter  party,  whereby  it 
was  agreed  between  plaintiff  and  defendant  that 
plaintiff's  ship,  called  The  Rotla,  then  expected  at 
Falmouth  or  Queenstown,  should  proceed  in  ballast  to 
Constantinople  and  thence  to  Odessa,  and  there  load  from 
the  factors  of  the  defendant  a  full  and  complete  cargo  of 
tallow,  and  other  specified  merchandize,  and  therewith 
proceed  to  Hull,  or,  at  defendant's  option,  to  Falmouth, 
for  orders,  and  deliver  the  same  on  being  paid  freight  at 
specified  rates  for  tallow ;  other  goods  in  proportion ; 

raenced,"  and 

was  continuing  the  act  of  God,  the  Queen's  enemies,  fire  and  all  and 
there,  a  cargo  every  other  dangers  and  accidents  of  the  seas,  rivers  and 
loaded  there  navigation,  of  what  nature  or  kind  soever,  during  the 
rate  7fdfreight.  sa^  voyaBe>  always  excepted ;  forty  running  days  to  be 
Held,  that  this  allowed   defendant  (if  the  ship  should  not  be  sooner 

stipulation  v  r 

related  to  war    dispatched)  for  loading,  &c.     And  "  by  the  said  charter 

between 

Russia,  the       party  it  was  further  agreed  that,  in  case  of  war  having 

State  in  pos- 
session of 

Odessa,  and  Great  Britain ,-  and  not  to  war  between  Russia  and  Turkey,  the  State  in 
possession  of  Constantinople.  And  therefore,  war  between  Russia  and  Turkey  having 
commenced  before  and  continuing  at  the  ship's  arrival  at  Constantinople,  bat  war  between 
Russia  and  Great  Britain  not  having  commenced  till  afterwards,  the  alternative  contract 
for  loading  at  Constantinople  did  not  take  effect.  And  the  Court  refused  to  notice  the 
supposed  fact  that  war  between  Russia  and  Turkey  was  likely  to  be  followed  by  war  between 
Russia  and  Great  Britain. 

By  charter  party,  defendant  agreed  to  load  a  cargo  on  plaintiff's  ship  at  Odessa.  To  a 
count  for  not  loading,  defendant  pleaded  that,  before  cause  of  action  arose,  war  was  declared 
between  Russia  and  Great  Britain,  which  rescinded  the  contract.  It  appeared  that,  after 
the  ship  had  arrived,  and  before  the  declaration  of  war,  defendant's  agent  had  repeatedly 
told  the  master  that  he,  the  agent,  had  no  cargo  for  the  ship,  and  that  he  had  better  go 
awfy :  but  the  master  continued  to  require  a  cargo  till  the  declaration  of  war  was  known  at 
Odessa,  which  was  before  the  ship's  laying  days  had  expired.  Held  that  the  refusal  of  the 
agent  before  the  time  for  loading  had  expired,  not  being  acted  on  as  a  renunciation  of  the 
contract,  was  not  a  cause  of  action ;  and  that  the  plea  was  therefore  proved. 
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commenced  previous  to,  and  continuing  on,  the  ships        1855. 
arrival  at  Constantinople,  the  defendant  was  bound  to        Avery 
load  the  said  ship  at  that  port  at  10&  per  ton  tallow  less      Bowden. 
than   from  Odessa."    Averments:  that  the   ship   pro* 
ceeded  in  ballast  to,  and  arrived  at,  Constantinople;  that, 
previous  to  the  ship's  arrival  at  Constantinople,  a  war  had 
commenced;  and  that  the  war  was  continuing  on  her 
arrival  there,  and  during  all  her  stay  there  :  whereupon 
defendant  became  liable  to  load  the  said  ship  at  10$.  per 
ton  less  than  at  Odessa  ;  and  that  the  ship  remained  at 

'  Constantinople  for  forty  running  days.  General  aver- 
ment of  performance  of  all  things  to  entitle  the  plaintiff 
to  have  the  agreed  cargo  loaded  on  board  the  ship  at 
Constantinople.  Breach :  that  the  defendant  made 
default  in  loading  at  Constantinople  the  agreed  cargo. 

2d  Count     That,  by  another  charter  party,  it  was 
agreed  between  the  plaintiff  and  the  defendant  that  the 

.plaintiff's  ship,  called  The  Lebanon,  then  in  London, 
should  proceed  in  ballast  to  Constantinople,  and  thence 
to  Odessa,  or  so  near  thereto  as  she  might  safely  get, 
and  there  load  from  the  factors  of  the  defendant  a  full 
and  complete  cargo  of  tallow,  wheat,  seed,  or  other 
stowage  goods  or  grain,  and  should  therewith  proceed  to 
Hull;  the  act  of  God,  the  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers 
and  navigation,  of  what  nature  or  kind  soever,  during 
the  said  voyage,  always  excepted :  forty  five  running  days 
to  be  allowed  the  defendant  (if  the  ship  should  not  be 
sooner  dispatched)  for  loading;  to  commence  at  her 
port  of  loading  on  her  being  ready  to  load ;  detention 
by  frost  or  quarantine  not  to  be  reckoned  as  lay  days. 
And,  in  case  of  war  having  commenced  before  the  ship's 
arrival  in  Constantinople,  and  continuing,  the  defendant 
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1855.  was  bound  to  load  the  ship  at  that  port  at  10*.  per  ton 
Avery  tallow  less  than  from  Odessa.  Averments:  that  The 
Bowobn.  Lebanon  proceeded  in  ballast  to  Constantinople,  and 
thence  to  Odessa :  that  the  "  ship  remained  in  Odessa  a 
large  part  of  the  said  forty  five  running  days,  calculated 
as  in  the  said  charter  party  mentioned,  and  was  ready 
to  stay  there  the  residue  of  the  said  running  days,  and 
also  on  demurrage  over  and  above  the  said  forty  five 
running  or  laying  days ;  but  the  defendant  dispensed 
with  the  said  ship  remaining  at  Odessa  for  any  part  of 
the  said  residue  of  the  said  running  days,  or  on  demur-  ' 
rage;  and  the  defendant  requested  the  said  ship  to 
depart  from  Odessa  without  remaining  at  Odessa  for 
any  part  of  the  said  residue  of  the  said  running  days,  or 
on  demurrage,  and  without  the  said  agreed  cargo ;  and 
the  plaintiff  says  that,  save  remaining  at  Odessa  for  the 
said  residue  of  the  said  running  days,  or  on  demurrage, 
all  things  have  happened  and  have  been  observed  and 
performed  by  the  plaintiff  and  his  said  ship  which  were 
necessary  on  the  part  of  the  plaintiff  and  his  said  ship 
to  entitle  the  plaintiff  to  have  the  agreed  cargo  loaded 
on  board  the  said  ship ;  and  the  time  for  so  doing  has 
elapsed :  yet  the  defendant  made  default  in  loading  the 
agreed  cargo. " 

Pleas  (amongst  others  not  material).  1,  to  the  first 
count.  That  war  had  not  commenced  previous  to  the 
said  ship's  arrival  at  Constantinople,  and  was  not  con- 
tinuing on  her  said  arrival  there,  in*  manner  and  form  in 
the  said  first  count  alleged.  4.  To  second  count :  That 
the  defendant  did  not  dispense  with  the  said  ship 
remaining  at  Odessa  the  said  residue  of  said  running 
days  in  manner  and  form  in  the  declaration  alleged. 
5.  To  second  count :  That,  at  the  time  of  the  making 
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of  the  said  charter  party  in  the  second  count  mentioned,  ]S55. 
plaintiff  and  defendant  both  were  and  still  are  British  Avbry 
subjects,  and  the  ship  was  and  is  a  British  registered 
vessel ;  and  that  Odessa  is  a  port  in  the  empire  of  Russia. 
That,  after  the  vessel  arrived  at  Odessa,  and  "before 
the  defendant  dispensed  with  the  said  ship  remaining  at 
Odessa  as  in  the  said  second  count  mentioned,  and 
before  the  accruing  of  the  causes  of  action  in  the  second 
count  mentioned,  war  was  declared  between  Our 
Sovereign  Lady  the  Queen  and  the  Emperor  of  Russia; 
and  the  plaintiff  and  defendant  had  both  notice,  at 
Odessa,  of  the  said  war  having  been  so  declared  as 
aforesaid  And  the  defendant  further  says  that,  from 
the  time  war  was  so  declared  as  aforesaid,  and  so  became 
known  at  Odessa  as  aforesaid,  Odessa  was  a  hostile  port 
in  the  possession  of  the  Queen's  enemies;  and  it  became 
and  was  impossible  for  him  the  defendant  to  fulfil  the 
said  charter  and  to  load  a  cargo  at  Odessa  without 
trading  and  corresponding  with  the  Queen's  enemies; 
and  it  became  and  was  impossible  for  the  said  ship  to 
remain  at  Odessa  for  the  residue  of  the  said  running 
days,  and  for  the  plaintiff  to  receive  a  cargo  on  board 
said  ship  according  to  the  terms  of  said  charter  party, 
without  the  plaintiffs  trading  and  corresponding  with 
the  Queen's  enemies;  and  that  neither  plaintiff  nor 
defendant  had  procured,  or  were  able  to  procure,  any 
license  from  the  Queen  to  load  a  cargo  at  Odessa :  of 
all  which  the  plaintiff  and  the  defendant  then  had 
notice :  and,  by  reason  of  the  premises,  the  said  charter 
party,  before  the  accruing  of  the  said  alleged  causes  of 
action  in  the  second  count  mentioned,  became  and  was 
wholly  rescinded." 

Issue  was  taken  upon  all  the  pleas. 
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1855.  On    the  trial,  before  Lord  Campbell  C.  J.,  at  the 

Avmy       London  Sittings  after  last  Trinity  Term,  it  was  admitted 

Bowsbn.      on  both  **des  that»  after  10th  ^*y»*'  1853»  when  the 
charter  party  of  The  RoUa  was  made,  and  before  she 

arrived  at  Constantinople,  war  had  been  declared 
between  Turkey  and  Russia,  but  that  war  was  not 
d&lared  between  Great  Britain  and  Russia  until  after- 
wards: and  that  the  only  question  as  to  the  first  count 
was  how  the  verdict  should  be  entered  on  the  first  issue; 
which,  it  was  agreed,  was  entirely  a  question  of  law. 

As  to  The  Lebanon,  it  appeared  that  she  arrived  at 
Odessa  on  the  11th  March  1854.  War  between  Great 
Britain  and  Russia  was  declared  on  28th  March  1854 ; 
and  this  was  known  in  Odessa  on  1st  April  1854.  The 
Lebanon  sailed  away  from  Odessa,  in  ballast,  on  17  th 
April.  The  following  statement  of  the  rest  of  the 
evidence  relating  to  The  Lebanon  is  taken  from  the 
judgment  of  the  Court. 

"  The  plaintiff,  as  to  this  part  of  the  case,  relied  upon 
three  witnesses,  Robert  Parsons,  John  CruhoeU,  Allan 
Gouffh.  Parsons,  the  master  of  another  ship,  stated 
that,  four  or  five  days  after  The  Lebanon  arrived  at 
Odessa,  he  heard  Grimmer,  her  captain,  ask  the  defend- 
ant's agent  if  he  had  a  cargo  for  him.  The  agent  said 
he  had  none.  And,  upon  another  day,  he  heard  similar 
words  pass  between  them.  Crutwell,  master  of  another 
ship,  stated  that,  about  a  week  after  The  Lebanon  arrived 
at  Odessa,  he  heard  her  captain  ask  the  defendants 
agent  for  a  cargo ;  and  the  agent  said  he  had  no  cargo 
for  him.  Next  day  he  heard  the  captain  ask  the  same 
question;  when  the  same  answer  was  given.  He  had 
frequently  heard  the  captain  ask  the  agent  for  cargo; 
and  this  continued  three  or  four  weeks.     Gough,  master 
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of  another  ship,  said  that,  a  few  days  after  the  arrival        1855. 
of  The  Lebanon  at  Odessa,  he  heard  her  captain  ask  the  '     aveby 
defendant's  agent  for  cargo.     The  agent  said  he  had  no      bowdbn. 
cargo  for  him.     The  same  thing  happened  again,  the 
day  before  The  Lebanon  sailed  away  from  Odessa.     On 
this  occasion  the  captain  of  The  Lebanon  again  asked 
the  agent  for  cargo;  when  the  agent  said,  'I  have  no 
cargo  for  yqu ;  you  had  better  go  away.' " 

The  Lord  Chief  Justice  left  the  issues  as  to  The 
Lebanon  to  the  jury,  who  found  for  the  plaintiff  on  all 
those  issues. 

His  Lordship  then  directed  a  verdict  for  the  plaintiff 
on  all  the  issues  on  both  count6,  subject  to  leave  for  the 
defendant  to  move  to  enter  a  verdict  on  the  first  issue 
to  the  first  count,  if  on  the  admitted  facts  the  Court 
should  think  him  entitled  to  it ;  and  to  enter  a  verdict 
on  the  two  last  issues  to  the  second  count,  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  of  a 
dispensation  by  the  defendant,  nor  of  a  breach  of  contract 
before  the  declaration  of  war  was  known  at  Odessa. 

Watson,  in  the  ensuing  Term,  obtained  a  rule  Nisi 
pursuant  to  the  leave  reserved. 

The  Court  (a)  directed  that  the  counsel  on  both  sides 
should  be  heard  on  the  question  as  to  The  Rolla,  before 
commencing  the  argument  as  to  The  Lebanon.  In  this 
Term  (a), 

Bramtoell,  Unthanh  and  Manisty  shewed  cause,  first, 
as  to  The  Rotta. 

The  charter  party  has  a  stipulation  that  the  ship  shall 
load  at  Odessa,  with  an  alternative  that,  "  in  case  of  war 

(a)  The  argument  commenced  on  November  12th,  before  Lord  Campbell 
C.  J.,  Coleridge,  Wightma*  and  Erie  Ja. ;  and  was  concluded  on  November 
15th,  before  the  same  Judges. 
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1855.  having  commenced"  before  she  reaches  Constantinople, 
A  very  she  shall  load  there.  The  words  are  general,  and,  lite- 
Bowdkn.  rally*  would  be  satisfied  by  a  war  between  any  powers, 
such  as  the  United  States  and  Mexico;  but  it  is  conceded 
on  all  hands  that  a  reasonable  restriction  must  be  put 
upon  the  general  words.  The  plaintiff's  construction  is 
that  the  reason  for  the  stipulation  confined  the  general 
word  war  to  such  a  war  as  might  make  it  dangerous 
or  inconvenient  to  send  his  ship  to  Odessa  from  Con- 
stantinople, in  short  to  such  a  war  as  might  be  expected 
to  alter  the  rate  of  insurance  in  The  Black  Sea.  War 
between  Turkey  and  Russia  is  such  a  war.  Moreover, 
it  was  manifest  that  this  war  made  war  between  England 
and  Russia  inevitable. 

Atherton  and  Mellish,  in  support  of  this  part  of  the  rule. 

Both  the  shipowner  and  the  merchant  are  British 
subjects;  if  therefore  war  between  Great  Britain  and 
Russia  break  out  before  the  cargo  is  obtained  at  Odessa, 
the  contract  will  be  dissolved,  and  the  shipowner  who 
has  sent  out  his  ship  in  ballast  will  get  nothing.  To 
meet  this  risk  he  stipulates  that,  if  war,  that  is  such  a 
war  as  will  have  this  effect,  breaks  out,  he  shall  have  a 
freight  from  Constantinople.  The  chances  that  Russia 
should  blockade  Constantinople  were  at  least  as  great  as 
those  that  the  Turks  would  blockade  Odessa;  so  that,  if 
war  between  these  powers  was  contemplated,  it  was 
strange  to  select  as  the  alternative  port  of  loading  a 
port  belonging  to  one  of  the  belligerents. 

Bramwell,  Unthank  and  Manisty  then  shewed  cause 
as  to  the  part  of  the  rule  relating  to  The  Lebanon. 

The  first  question  is,  whether  there  was  not  some 
evidence  of  a  dispensation  from  waiting  the  forty  five 


V. 
BOWDFN 


XIX.   VICTORIA.  721 

lay  days.     There  was  no  cargo  provided;  and  the  cap-        1355. 

tain  was  told  of  this  repeatedly.    Surely  that  is  evidence        avery^ 

of  a  dispensation  to  wait  for  it.     [Lord  Campbell  C.  J. 

I  believe  we  all  at  present  think  there  was  some  evidence 

to  go  to  the  jury  of  a  dispensation  from  waiting.]     If  so, 

there  is  evidence  also  of  a  breach  be/ore  the  war  was 

known. 

Watson,  Atherton  and  Mellish,  contra.  The  question 
is,  whether  there  was  a  dispensation  by  the  defendant, 
or  a  knowledge  by  the  parties  that  war  was  declared, 
before  there  was  any  breach.  That  raises  the  question, 
when  was  there  a  breach.  There  may  be  evidence 
that  there  was  a  dispensation  on  the  part  of  the  defendant 
by  the  agent's  language.  That,  however,  affects  only 
the  issue  on  the  fourth  plea.  As  to  the  issue  on  the 
fifth  plea,  the  plaintiffs  are  to  shew  a  breach  of  contract 
before  1st  of  April  The  running  days  did  not  expire 
till  April  26th.  To  shew  a  breach  before  1st  of  April, 
the  plaintiff  must  rely  on  the  facts  which  are  said  to 
shew  a  dispensation.  But  the  master  did  uot  accept 
or  act  upon  such  dispensation  before  1st  April,  when 
the  parties  had  knowledge  of  the  war :  on  the  contrary, 
he  continued  to  demand  a  cargo  till  the  day  before  he 
left  Odessa.  The  agent  might  have  tendered  a  cargo  on 
the  3l8t  of  March;  and  the  master  could  not  have  refused 
it  It  is,  no  doubt,  true  that,  before  the  time  of  performing 
a  contract  has  expired,  either  party  may  break  it  by  ren- 
dering its  performance  impossible ;  as  a  promise  to  marry 
plaintiff  in  March  may  be  broken  by  the  defendant  mar- 
rying another  person  in  February ;  or  as  a  promise  to  sell 
an  estate,  to  plaintiff  in  March  may  be  broken  by  defend- 
ant selling  it  to  another  person  in  February.    Nothing  of 

vol.  v.  3  a  e.  &  b. 
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1855.  that  sort  has  occurred  here.  A  party  to  a  contract  may 
Avery  a'80  break  it,  before  the  time  for  performance  has  elapsed, 
Bowdkn.  by  declaring  to  the  other  party  an  intention  of  not  per- 
forming it.  That  was  the  case  in  Hochster  v.  De  La 
Tour  (a).  But  in  such  a  case  the  breach  is  complete 
only  if  the  othen  party  take  it  as  putting  an  end  to  the 
contract,  as  was  the  case  in  Hochster  v.  De  La  Tour  {a). 
In  the  course  of  the  argument  in  that  case  Crompton  J. 
said  that,  when  a  party  announces  his  intention  not  to 
fulfil  the  contract,  the  other  side  may  take  him  at  his 
word  and  rescind  the  contract,  and  may  also,  as  the 
learned  Judge  thought  and  as  was  in  that  case  decided, 
consent  that  the  contract  should  be  at  an  end,  but, 
instead  of  treating  this  as  a  rescinding,  insist  on  damages 
for  it  as  a  breach.  But  such  other  party  may  still,  if  he 
has  not  recognised  the  renunciation,  insist  upon  the 
performance  when  the  time  arrives,  and  may  treat  the 
contract  as  continuing  up  to  that  time;  and  the  party 
renouncing  cannot  complain  of  this.  Cort  v.  Ambergate 
Sfc.  Railway  Company  (b)  is  to  be  explained  on  the  same 
principle.  In  Philpotts  v.  Evans  (c),  where  defendant 
bad  bargained  for  wheat  to  be  delivered  to  him,  and, 
before  the  time  of  delivery,  sent  notice  that  he  would 
not  accept  it,  and  the  wheat  was  afterwards  tendered  to 
him  and  acceptance  refused,  the  Court  of  Exchequer  held 
that  the  measure  of  damages  was  the  difference  of  the 
market  and  contract  price  at  the  time  of  the  tender,  not 
at  the  time  of  the  notice.  Indeed  Parke  B.  is  reported  to 
have  said  that  the  plaintiffs  were  bound  to  wait  for  the 
term  of  delivery ;  that,  however,  is  explained  by  this  Court, 
in  Hochster  v.  De  La  Tour  (a),  on  the  supposition 
that   the   learned    Baron   thought    the    notice    not   to 

(a)  2  E.  $•  B.  678.  (6)  17  Q.  B.  127. 

(c)  5  M .  $•  r.  475. 
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amount  to  a  renunciation  at  all.  But  at  least  the  1355. 
party  is  not  bound  to  accept  the  renunciation.  Ripley  ^very 
v.  M'Clure(a),aa  is  pointed  out  in  the  judgment  in  v- 

Hochster  v.  De  La  Tour  (J),  does  not  indeed  decide  the 
question  whether  a  renunciation  by  one  party,  before 
the  time  of  performance,  gives  a  remedy  to  the  other  for 
breach  of  contract :  but  it  shews  that  such  a  renuncia- 
tion is  not  per  se  a  complete  breach.  The  authorities 
are  therefore  not  inconsistent :  and,  assuming  that  the 
language  of  the  agent  amounted  to  a  renunciation  of 
the  contract  (which  it  scarcely  does),  there  was  still  no 
breach  before  the  1st  of  April,  the  captain  not  having 
accepted  the  renunciation. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  in  this  Term  {November  26th), 
delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  on  the  first  count  of  the 
declaration,  respecting  the  ship  RoUa,  the  defendant  is 
entitled  to  judgment.  By  the  charter  party,  dated 
10th  August  1853,  she  was  to  sail  to  Constantinople  and 
thence  to  Odessa.  There  she  was  to  take  in  a  cargo 
from  the  agents  of  the  defendant,  which  she  was  to 
bring  to  Hull,  for  certain  stipulated  freight  In  case  of 
war  having  commenced  previous  to  and  continuing  on 
ship's  arrival  at  Constantinople,  the  merchant  was  bound 
to  load  the  ship  at  that  port  at  a  reduced  rate  of  freight 
In  October  1853,  war  broke  out  between  Russia  and 
Turkey;  and,  on  the  28th  of  March  1854,  war  was 
declared  by  England  against  Russia.  The  ship  arrived 
at  Constantinople  on  the  24th  of  March  1854;  and  the 
master  then  demanded  a  cargo  from  the  agents  of  the 

(a)  4  JBxch.  345.  (&)  2  E.  $•  B,  678. 
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1855.  defendant  at  Constantinople,  on  the  ground  of  the  war 
Aviry  between  Russia  and  Turkey,  which  had  commenced 
Bowdin.  previously  to,  and  continued  on,  the  ship's  arrival  at 
Constantinople :  but  they  refused  to  supply  him  with  a 
cargo  at  Constantinople,  and  ordered  him  to  proceed  to 
Odessa,  no  war  having  commenced  between  England 
and  Russia,  and  the  completion  of  the  voyage  to  Odessa 
being  still  lawful.     The  ship  sailed  home  in  ballast. 

We  are  thus  called  upon  to  put  a  meaning  on  the 
word  "War"  in  the  clause  about  loading  the  ship  at 
Constantinople.  And  we  are  of  opinion  that  it  means 
such  a  war  as  would  render  the  voyage  of  an  English 
ship  from  Constantinople  to  Odessa  unlawful,  and  without 
this  clause  would  have  dissolved  the  contract.  It  cannot 
extend  to  any  war  in  any  part  of  the  world;  and  we  do 
not  see  any  limitation  which  can  be  safely  put  upon  it 
except  that  which  we  propose.  The  definition  eon- 
tended  for  on  the  part  of  the  plaintiff  is  a  war  that 
would  render  the  adventure  more  perilous,  and  probably 
raise  the  rate  of  insurance.  A  war  between  Russia  and 
Turkey  would  produce  this  effect ;  but  so  might  a  war 
between  the  bey  of  Tunis  and  Spain  or  Portugal,  which 
can  hardly  be  supposed  to  have  been  in  the  contem- 
plation of  the  parlies.  It  is  argued  that,  from  political 
circumstances,  of  which  we  ought  to  take  notice,  a  war 
between  Russia  and  Turkey  was  sure  immediately  to 
produce  a  war  between  England  and  Russia ;  and  that 
both  wars  must  be  considered  comprised  within  the 
proviso.  But  we  can  enter  into  no  such  speculations. 
In  point  of  fact  peace  continued  six  months  between 
England  and  Russia  after  there  was  flagrant  war  between 
Russia  and  Turkey.  During  all  that  time  Russian  ports 
were  open  to  English  ships:  and  we  know  that  English 
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ships  did  continue  to  load  cargoes  at  Odessa,  which  they         18<3o. 

brought  home  in  safety  to  the  United  Kingdom.     The        aTkuy 

danger  might,  no  doubt,  be  increased  from  the  right  of 

search  for  contraband  of  war,  the  right  of  blockade,  and 

other  belligerent  rights  which  might  be  exercised  by 

either  of  the  two  nations  at  war:    but  English  ships 

enjoyed  all  the  rights  of  neutrality;  and,  after  the  war 

between  Russia  and  Turkey  had  broken  out,  The  Rotta 

had  a  right  to  proceed  to  Odessa,  there  to  take  in  a  cargo 

of  wheat  or  other  lawful   merchandize :    and   neither 

Russia  nor  Turkey  could  have  prevented  her  from  doing 

so  without  an  infraction  of  the  law  of  nations.     Without 

the  condition  substituting  for  Odessa  a  port  belonging 

to  a  friendly  power,  a  war  between  England  and  Russia, 

before  the  ship  was  loaded,  would  have  dissolved  the 

contract:  and,  if  the  ship  had  returned  in  ballast,  the 

owner  would  have  been  without  remedy.     This  is  the 

danger  against  which  we  think  the  ship-owner  must  be 

supposed  to  have  guarded,  by  requiring  the  condition : 

and  the  freighter  cannot  be  supposed  to  have  incurred 

the  obligation  of  providing   a  cargo  at   Constantinople 

when  he  had  already  provided  a  cargo  at  Odessa,  which 

the  ship  might  load   there  and   safely  carry  to  Hull. 

Notwithstanding  war  between  Russia  and  Turkey,  the 

master  of  the  ship  might  unquestionably  have  proceeded 

to  Odessa,  and  demanded  a  cargo  there :  and  we  do  not 

think  that  it  could  be  the  intention  of  the  charter  party 

that  the  ship-owner  in  any  event  should  have  it  in  his 

power  to  insist  upon  a  cargo  at   Constantinople  or  at 

Odessa  as  he  should  choose. 

A  case  somewhat  resembling  this  was  mentioned  at 
the  bar  to  have  arisen  at  Nisi  prius  before  the  Lord 
Chief  Baron,  to  which  we  should  have  been  glad  to 
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1855.        have  paid  the  most  respectful  consideration:   but  we 
AvKRV       have  not  been  able  to  obtain  any  authentic  account  of 
B  v'  it :  and,  the  expression  there  being  said  to  be  "  in  case 

of  hostilities  in  The  Black  Sea"  the  particular  locality 
may  give  it  a  more  general  sense  within  that  locality ; 
including  any  military  operation,  such  as  the  massacre 
at  Sinope.  According  to  the  language  used  in  this 
charter  party,  we  think  that  the  contingency  did  not 
happen  upon  which  the  plaintiff  was  entitled  to  a  cargo 
for  The  Holla  at  Constantinople;  and  that  on  the  first 
count,  for  not  loading  her  there,  we  must  give  judgment 
for  the  defendant. 

We  have  next  to  consider  the  rule  as  it  concerns  the 
second  count  of  the  declaration,  on  the  ship  Lebanon: 
the  breach  here  being  for  not  loading  the  ship  at  Odessa. 
The  plaintiff  alleges  that  the  ship  lay  there  a  certain 
number  of  her  running  days,  and  was  ready  to  stay  the 
remainder  of  her  running  days  and  days  of  demurrage, 
but  that  the  defendant  dispensed  with  her  doing  so,  and 
requested  the  ship  to  depart  from  Odessa.  Yet  that  he 
provided  no  cargo  for  her ;  and  she  was  obliged  to  return 
to  England  in  ballast 

Among  other  pleas,  the  defendant  pleaded  to  the 
second  count  that,  after  the  ship  arrived  at  Odessa,  and 
before  the  defendant  dispensed  with  the  ship  remain* 
ing  at  Odessa,  and  before  the  accruing  of  the  causes  of 
action  in  the  second  count  mentioned,  war  was  declared 
between  our  Lady  the  Queen  and  the  Emperor  of 
Russia,  whereby  he  was  prevented  from  loading  the 
ship  with  a  cargo  at  Odessa.  Issue  was  joined  upon  this 
plea.  At  the  trial,  it  was  proved  or  admitted  that  the 
ship  Lebanon  arrived  at  Odessa  on  the  11th  of  March, 
1854.     That  the  war  between  England  and  Russia  had 
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broken  out,  and  was  known  at  Odessa,  on  the  1st  of       1355. 
April  following.     And  that  the  Bhip  sailed  away  from        Aveky 
Odessa,  in  ballast,  on   the   17th  of  April,  before   her      h0JdEN. 
running  days  had  expired     But  the  plaintiff  attempted 
to  prove  that,  before  the  1st  of  April,  the  defendant 
had  broken  the  charter  party  by  absolutely  refusing  to 
provide  any  cargo  for  the  ship,  and  intimating  that  none 
would  be  provided.     The  question  arose,  whether  he 
had  adduced  any  evidence  to  go  to  the  jury  in  support 
of  these  allegations.     The  verdict  was  entered  for  the 
plaintiff  on  this  issue  :  but  leave  was  reserved  to  enter  a 
verdict  upon  it  for  the  defendant,  if  the  Court  should 
be  of  opinion  that  there  was  no  such  evidence. 

And,  upon  consideration,  we  are  of  opinion  that  there 
was  no  such  evidence.  The  war  having  dissolved  the 
contract  on  the  1st  of  April,  when  the  defendant  was 
prevented  from  loading  the  ship  without  trading  with 
the  Queen's  enemies,  it  was  incumbent  upon  the  plaintiff 
to  prove  that  the  cause  of  action  on  which  he  sues  had 
previously  accrued  to  him.  But  we  think  that,  giving 
credit  to  what  his  witnesses  swore,  no  previous  cause  of 
action  is  proved.  The  plaintiff,  as  to  this  part  of  the 
case,  (His  Lordship  then  stated  the  facts  as  ante, 
p.  718). 

It  thus  appears  that  the  captain  of  The  Lebanon,  who 
represented  the  plaintiff  down  to  the  16th  day  of  April, 
and  long  after  the  declaration  of  war  was  known  at 
Odessa,  continuously  insisted  on  the  performance  of  the 
charter  party  by  the  defendant,  and  remained  at  Odessa 
demanding  a  cargo.  Was  there  any  evidence  that,  on 
or  before  the  1st  of  April,  a  cause  of  action  had  accrued 
to  the  plaintiff  for  breach  of  the  charter  party  ?     We 
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18oo.        think  not.     According  to  our  decision  in  Hochster  v. 

Avery  ^e  ^a  Tour  (a),  to  which  we  adhere,  if  the  defendant, 
within  the  running  days  and  before  the  declaration  of 
war,  had  positively  informed  the  captain  of  Tlie  Lebanon 
that  no  cargo  had  been  provided  or  would  be  provided 
for  him  at  Odessa,  and  that  there  was  no  use  in  his 
remaining  there  any  longer,  the  captain  might  have 
treated  this  as  a  breach  and  renunciation  of  the  contract; 
and  thereupon,  sailing  away  from  Odessa,  he  might  have 
loaded  a  cargo  at  a  friendly  port  from  another  person ; 
whereupon  the  plaintiff  would  have  had  a  right  to  main- 
tain an  action  on  the  charter  party  to  recover  damages 
equal  to  the  loss  he  had  sustained  from  the  breach  of 
contract  on  the  part  of  the  defendant  The  language 
used  by  the  defendant's  agent  before  the  declaration  of 
war  can  hardly  be  considered  as  amounting  to  a  renun- 
ciation of  the  contract :  but,  if  it  had  been  much  stronger, 
we  conceive  that  it  could  not  be  considered  as  constituting 
a  cause  of  action  after  the  captain  still  continued  to 
insist  upon  having  a  cargo  in  fulfilment  of  the  charter 
party. 

Judgment  for  defendant  (£).     (Order  drawn 
up  for  making  the  rule  absolute.) 

(a)  2  E.  $•  B.  678.  (6)  See  the  next  case. 
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Thomas  Reid  and  George  Reid  aqainst  Edward  Monday, 

°  November  26th. 

Hamilton  Hoskins. 


THE  declaration  stated  that  plaintiffs  and  defendant  Declaration 
stated  that 
agreed,  by  charier  party,  that  plaintiffs'  ship,  called  plaintiff  and 

The  Themis,  should   with  all  convenient   speed,  after  agreed,  by 

discharging  her  then  cargo,  in  ballast  sail  and  proceed  tha^plamtiff's 

to  Constantinople,  and  there  receive  orders  to  proceed  to  p^oc^d  to* 

Odessa,  and 
there  load  from 
defendant's  agent  a  cargo  of  specified  goods,  and  therewith  proceed  home,  a  specified 
number  of  running  days  to  be  allowed  for  loading  and  unloading,  and  ten  days  for  demurrage 
after  the  laving  days,  at  5/.  per  day :  that  the  snip  proceeded  to  Odessa ;  that  the  time  for 
loading  had  elapsed ;  but  defendant  made  default  in  loading. 

Plea  :  that,  after  the  vessel  proceeded  to  Odessa,  and  before  the  alleged  breach  of  con- 
tract, war  was  declared  by  the  Queen  against  the  Emperor  of  Russia,  and  war  had  ever 
since  existed  between  this  kingdom  and  Russia,  of  which  plaintiff  and  defendant  had  notice 
before  the  alleged  breach :  that  Odessa  was  part  of  the  empire  of  Russia ;  and  plaintiff 
and  defendant  were  subjects  of  this  kingdom,  and  not  of  Russia .-  that  the  ship  was  a 
registered  British  ship ;  and  no  licence  from  the  Queen  could  be  obtained  for  loading  the 
ship  at  Odessa :  that  defendant  could  not  have  procured  a  cargo  or  loaded  the  ship  as 
agreed,  nor  could  plaintiff  have  received  such  cargo,  without  trading  or  corresponding  with 
the  enemy. 

Issue  on  this  plea. 

It  was  proved  that  the  master  was  directed,  by  defendant,  to  apply  to  defendant's  agent 
M.  at  Odessa.  War  between  England  and  Russia  was  first  known  at  Odessa  on  1st  April 
1854  ;  the  ship  arrived  at  Odessa  and  was  ready  to  load  on  9th  March  1854.  Before  1st 
April,  the  master  had  communications  with  M.,  who  could  not  speak  any  language  which 
the  master  understood,  but  who  brought  with  him  an  interpreter  H.,  who  professed  to 
interpret. 

Held,  that  the  master's  evidence  of  what  H.  stated  to  him  to  have  been  said  by  AT.  was 
admissible  as  evidence  of  a  communication  from  M.  to  the  master. 

M.,  before  1st  April,  repeatedly  told  the  master  that  he  should  be  unable  to  procure  him 
a  cargo,  owing  to  a  Russian  prohibition,  except  by  certain  means  which  the  master  was 
unable  to  uje :  and  he  also  endeavoured  to  persuade  the  master  to  quit  Odessa  without  a 
cargo,  upon  certain  terms  inconsistent  with  the  charter  party.  The  master  continued  to 
demand  a  cargo  till  after  1st  April,  and,  on  a  later  day,  but  before  the  expiration  of  tho 
running  and  demurrage  days,  left  Odessa  in  ballast. 

Held  that  the  plea  was  proved  :  for  that, 

(1)  The  breach  laid  in  the  declaration,  and  pleaded  to,  appeared  to  be  a  breach  after  the 
expiration  of  the  running  and  demurrage  days,  which  did  not  take  place  till  after  the 
declaration  of  war  was  known  at  Odessa. 

(2)  No  breach  was  shewn  to  have  occurred  before  1st  April ;  since,  supposing  the 
language  of  M.  to  have  amounted  to  a  renunciation  of  the  contract  giving  the  plaintiff  a 
right  to  elect  to  treat  the  contract  as  at  an  end  (and  sernble  that  it  did  not ),  this  would  not 
constitute  a  breach  until  the  election  was  exercised  on  behalf  of  the  plaintff. 
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1855.        Odessa  or  Kertch,  Varna  or  Baltchich,  or  so  near  thereto 
Reid        as  she  might  safely  get,  and  there  load,  from  the  agents 
Homins.      °^  ^e  defendant,  a  full  and  complete  cargo  of  tallow, 
grain,  seed  or  other  stowage  goods,  at  the  option  of  the 
defendant,  with  the  necessary  mats  for  dunnage,  which 
the  defendant  bound   himself  to  ship  &c,   and  send 
alongside  at  the  port  of  loading  and  take  from  alongside 
at  the  port  of  discharge  at  his  own  expense  and  risk ; 
and,   being    so   loaded,   should    therewith    proceed   to 
Queenstown   or  Falmouth,   at   the   master's  option,  for 
orders,  to  be  given  by  return  of  post,  or  laying  days  to 
commence,  to  discharge  &c.  (stipulations  for  discharge, 
and  payment  of  freight  on  delivery).     Forty  five  run- 
ning days  to  be  allowed  the  defendant,  if  the  ship  was 
not  sooner  dispatched,  for  loading  the  ship  at  the  port 
of  loading  and  unloading  at  the  port  of  discharge :  and, 
if  one  half  or  more  of  the  cargo  should  consist  of  wool, 
ten  additional  days  to  be   allowed,   and  ten  days  on 
demurrage  over  and  above  the  said  laying  days  at  5L 
per  day.     Detention  by  ice  and  quarantine  not  to  be 
accounted  as  laying  days.   The  act  of  God,  adverse  winds, 
the  Queen's  enemies,  restraint  of  princes,  pirates,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers  and   navigation,  of  what  nature  and  kind 
soever,  during  the  said  voyage,   always  excepted.     In 
the  event  of  hostilities  preventing  the  vessel  from  pro- 
ceeding into  the  Black  Sea  direct,  it  was  agreed  that 
the  defendant  should  in  that  case  load  her  with  a  cargo 
of  grain  or  seed  at  Constantinople,  or  one  safe  port  in 
the  sea  of  Marmora,  or  at  or  between  Volo  and  Enos> 
at  the  rate  of  &c. :  orders  at  Constantinople  as  to  loading 
port;  other  terms  as  above.     Averment  that  the  ship 
did,  with  all  convenient  speed,  proceed  to  Constantinople, 
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and  thence  to  Odessa,  pursuant  to  orders  received  at        1855. 
Constantinople.     That  plaintiffs  did  all  things  necessary         Reid 
on  their  part,  and  that  all  things  necessary  happened     hoskins. 
and  were  done,  to  entitle  them  to  have  a  full  and  com- 
plete cargo  of  tallow,  &c,  loaded  on  board  the  said  ship, 
to  wit  at  Odessa,  and  that  the  time  for  so  doing  has 
elapsed.     Yet  defendant  made  default  in  loading  the 
said  ship,  and  refused  to  load  her  as  agreed. 

Plea  (2).  That,  after  the  said  orders  were  given  and 
the  said  vessel  proceeded  from  Constantinople  to  Odessa, 
and  before  the  alleged  breach  of  contract,  war  was 
declared  and  proclaimed  by  Her  Majesty  Queen  Victoria 
against  the  Emperor  of  Russia ;  and  they  then  went  to 
war :  and  that  such  war  then  commenced,  and  has  ever 
since  existed  and  raged;  and  this  kingdom  and  the 
empire  of  Russia  have,  during  the  period  aforesaid,  been 
at  open  war  with  one  another ;  of  which  plaintiffs  and 
defendant,  before  the  alleged  breach,  had  notice.  That 
Odessa,  during  all  the  time  aforesaid,  was  part  of  the 
empire  of  Russia;  and  that  plaintiffs  and  defendant, 
during  all  the  time  aforesaid,  were  and  are  natural  born 
subjects  of  this  kingdom,  owing  allegiance  thereto,  and 
not  of  the  said  empire  of  Russia.  And  the  ship  was, 
during  all  the  time  aforesaid,  a  British  ship,  registered 
according  to  law  in  that  behalf.  And  that  no  license 
from  Her  Majesty  was  or  could  be  obtained  or  procured 
for  loading  any  cargo  on  board  the  vessel  at  Odessa 
aforesaid ;  and  the  defendant  could  not,  without  trading 
and  corresponding  with  the  said  enemy  and  his  subjects, 
have  procured  a  cargo  or  loaded  the  said  ship  as  agreed ; 
nor  could  the  plaintiffs,  without  trading  and  corres- 
ponding with  the  said  enemy,  have  received  such  cargo. 
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1855.  ^ke   plaintiflfe   took    issue  on    this   plea  (a).     There 

R  were  a'so  ot^er  lssuest  upon  which  no  question  arose  in 

.   v-  banc. 

Hoskins. 

On   the   trial,   before   Lord  Campbell  C.  J.,   at  the 
London  sittings  after  last  Trinity  Term,  the  facts,  so  far 
as  respects  the  issue  on  the  second  plea,  were  as  follows. 
The  Themis,  in  pursuance  of  the  charter  party,  dated 
London,  17th  November  1853,  sailed  for  Constantinople, 
and  arrived  there  7th  February  1854.     On  her  arrival, 
the  master  delivered  to  Messrs.  Matthieu,  Brothers  §*  Co., 
the  agents  of  defendant,  a  letter  with  which  he  had  been 
furnished  by  the  defendant,  directing  them  to  give  him 
orders.     They  ordered  him  to  proceed  to  Odessa,  and 
there  receive  a  cargo  from  Messrs.  Zuckerbecker  §•  Co., 
of  that  place ;  and  they  furnished  him  with  a  letter  of 
introduction  to  Theodor  Matthieu,  one  of  their  own  firm, 
then  at  Odessa,  and  also  with  a  letter  to  Zuckerbecker  8f 
Co.,  directing  them  to  give  the  cargo  for  The  Themis 
"according    to    the    instructions   of   our    M.    Theodor 
Matthieu"       The    Themis    left    Constantinople    on    8th 
February,   but    remained    in   the    Bosphorus   till    18th 
February,   and   arrived  off   Odessa   on    21st  February. 
Owing  to  the  state  of  the  weather,  she  did  not  reach 
the   ballast  ground   till    26th   Febimary.      The   ballast 
ground  is  about  three  miles  from  Odessa.     The  master 
was  prevented  from  landing,  by  the  quarantine  regula- 
tions, till  4th  March.     He  then,  and  on  other  days,  had 
an  interview  with  Theodor  Matthieu.     Theodor  Matthieu 
could  not  speak  any  language  which  the  master  under- 
stood ;  but  he  brought  with  him  a  person  named  John 

(a)  There  was  also  a  demurrer  to  this  plea ;  on  which  judgment  was 
given  for  the  defendant  in  last  Term ;   Reid  v.  Hoskins,  4  E  3r  B.  979. 
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Greentoay  Hunt,  who  professed  to  interpret  between  the  1855. 
two.  On  other  occasions  Theodor  Matthieu  conversed  rud 
with  the  master  through  another  interpreter.  The  howikb. 
master,  on  10th  March,  announced  to  Theodor  Matthieu 
that  the  ship  was  ready  to  be  laden  on  9th  March.  It 
appeared  that  a  Russian  ukase  had  been  published  at 
Odessa  on  3d  March,  by  which  the  exportation  of  wheat 
from  that  port  was  prohibited;  and  that,  before  the 
publication  of  this  ukase,  Theodor  Matthieu  had  procured 
a  cargo  of  wheat  for  The  Themis  from  Zucherbecher  Sf 
Co.  This  wheat  remained  unshipped  till  1st  April,  on 
which  day  it  was  first  known  at  Odessa  that  war  was 
proclaimed  between  England  and  Russia.  After  that, 
it  became  impossible  to  load  the  ship:  and  the  master 
left  Odessa  in  ballast  on  25th  April,  after  the  bombard- 
ment of  that  place  by  the  allies  on  the  22d  April.  The 
counsel  for  the  defendant  objected  that,  as  the  running 
and  demurrage  days  would  not  have  expired  till  4th 
May,  there  was  no  default  in  loading,  and  therefore  no  . 
breach  of  contract  before  the  war  was  known.  In 
answer  to  this  objection,  the  counsel  for  the  plaintiffs 
relied  upon  the  language  used  by  Hunt  and  the  other 
interpreter  during  the  interviews  which  took  place 
between  the  master  and  Theodor  Matthieu.  This  lan- 
guage it  was  proposed  to  prove  by  the  evidence  of  the 
master.  The  counsel  for  the  defendant  objected  to  this 
being  given  in  evidence,  on  the  ground  that  there  was 
no  proof  that  what  Hunt  gave,  professedly  as  the  in- 
terpretation of  what  Theodor  Matthieu  said,  was  a  true 
interpretation.  The  Lord  Chief  Justice  admitted 
the  evidence  of  the  master,  which,  according  to  the 
statement  of  the  Lord  Chief  Justice  in  the  judgment 
in  this  case  (post,  p.  743),  was  as  follows.     " '  On  the 
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1855.  5  th  of  March  I  had  a  conversation  with  Matthieu, 
Rbid  defendant's  agent,  at  Odessa,  who  could  not  speak 
Hoskins  English)  through  Hunt,  an  interpreter  employed  by  him. 
Hunt  said  there  was  a  prohibition  against  the  loading 
of  grain,  and  that  Matthleu  had  no  cargo  for  me.  If  I 
could  get  a  small  quantity  of  grain  on  board,  the 
authorities  had  given  ten  days  to  complete  the  cargoes 
of  such  ships  as  had  begun  to  load.  He  asked  if  I 
could  get  20  chetwerts  on  board  where  I  lay,  and  that 
would  be  within  the  rule.  I  said,  if  he  would  put  them 
in  a  lighter,  I  would  try  to  get  them  on  board.  He 
said  he  could  not  put  them  into  a  lighter,  and  asked  if 
I  would  get  them  on  board  any  other  way.  I  said  I 
would  do  anything  in  my  power,  and  I  would  send  my 
long  boat  for  them,  if  he  would  get  them  for  me.  He 
said  they  could  not  put  any  from  the  shore ;  if  I  had 
any  friend  in  the  roads  that  would  let  me  have  the 
20  chetwerts  I  should  come  ashore  and  let  him  know.9 
The  master  then  described  how  he  had  gone  on  board 
one  ship,  and  in  vain  tried  to  get  some  wheat  to  put  on 
board  his  own.  He  then  went  on  to  state  another 
conversation  he  had  on  the  5th  with  Matthieu  through 
the  interpreter.  '  Hunt  asked  me  if  I  would  take  half 
freight  to  cancel  the  charter  party,  as  Matthieu  had  no 
cargo  to  load  the  ship.  He  would  give  me  a  letter  to 
go  to  Constantinople,  and  there  further  arrange  with  his 
brother.  I  asked  time  to  consider.  On  the  6th,  I  saw 
both,  and  refused  the  offer.  On  the  9th,  the  ship  was 
ready  to  take  cargo  on  board.  On  the  10th,  I  gave 
notice  that  I  was  ready  from  the  9th.  I  remained  there 
till  the  22d  of  April.  On  the  20th  March,  I  saw  Hunt 
and  Matthieu.  Hunt  told  me  he  was  going  to  send  me 
a  letter.     He   asked   me  if  I  would  go   away  if  Mr. 
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Matthieu  sent  me  the  letter.     I  said  I  could  not  tell  till        1855. 
I  saw  the  contents,  and  he  must  send  it  in.      Hunt        RfclD 
then  took  the  letter  from  Matthieu  and  read  it  to  me.      hobkins. 
It  was  that  there  was   no  use   in  my  lying  there,  as 
Matthieu  had  no  cargo;  that  I  should    take  the   ship 
to  Constantinople,  and  there  further  arrange  with  bis 
brother.     I  declined  going  away;  and  the  letter  was  not 
sent  in.9     He  afterwards  stated   another  conversation 
which   he   had   with   Matthieu,   on    the   6th  of  April, 
through   another   interpreter,   which   shewed   that  the 
negotiation  still  continued,  and  which  thus  concluded : 
'  I  asked  him  if  he  had  any  cargo  for  me.     He  said  he 
had  none.' n 

The  counsel  for  the  defendant  contended  that  there 
had  been  no  renunciation  of  the  contract  on  the  part  of 
the  defendant,  through  Theodor  Matthieu;  and  that, 
even  if  there  had  been  such  renunciation,  this  did  not 
constitute  a  breach,  inasmuch  as  it  had  not  been  treated 
as  such  by  the  master.  The  Lord  Chief  Justice,  on  this 
issue,  left  to  the  jury  whether  there  had  been  a  breach 
of  the  contract  before  1st  April,  and,  if  not,  whether 
the  defendant  could  afterwards  have  loaded  the  ship 
without  trading  with   the    Queens  enemies;   and  he 

reserved  leave  to  move  to  enter  a  verdict  for  the  de- 

« 

fendant  on  this  issue,  if  there  was  no  evidence  of  such 
previous  breach,  or  of  such  possibility  of  loading.  The 
jury  found  for  the  plaintiffs  on  all  the  issues ;  and,  in 
answer  to  a  question  from  the  Lord  Chief  Justice,  they 
stated  that  they  considered  what  took  place  before  1st 
April  as  a  breach  of  contract. 

In  this  Term,  Knowles  obtained  a  rule  calling  on  the 
plaintiffs  to  shew  cause  why  a  verdict  should  not  be 
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1855.  entered  for  the  defendant  on  the  second  issue:  "on  the 
Rejd  ground  that  there  was  no  evidence  on  which  the  juiy 
H08KIN8  could  find  a  breach  of  the  contract  before  declaration  of 
war  and  before  the  same  was  known  at  Odessa  .*"  or  why 
a  new  trial  should  not  be  had  "  on  the  ground  of  mis- 
direction on  the  part  of  the  learned  Judge  who  tried  the 
cause,  in  telling  the  jury  that  there  was  evidence  from 
which  they  might  find  a  breach  of  contract  before  decla- 
ration of  war,  and  in  telling  the  jury  that  such  breach 
would  entitle  the  plaintiff  to  a  verdict ;  also  in  omitting 
to  explain  to  the  jury  that  the  law  did  not  require  the 
defendant  to  load  a  cargo  between  the  10th  of  March 
and  the  1st  April  1854;  also  on  the  ground  that  the 
evidence  shewed  there  was  no  such  breach  of  contract ; 
and  also  on  the  ground  that  the  learned  Judge  impro- 
perly admitted  the  evidence  of  the  witnesses  as  to  the 
statements  of  one  John  Greenway  Hunt;"  and  also  on 
the  ground  of  surprise,  as  shewn  in  affidavits  (this 
became  immaterial). 
In  this  Term  (a), 

Watson,  Bramwell,  Atherton  and  Manisty  shewed 
cause.  First,  the  directions  of  Theodor  Matthieu,  given 
through  Hunt,  were  admissible.  The  master  is  di- 
rected by  the  defendant  to  apply  to  Messrs.  Matthieu, 
Brothers  $*  Co.;  and  they  put  him  in  communication 
with  Theodor  Matthieu.  Theodor  Matthieu  brings  with 
him  Hunt,  for  the  purpose  of  interpreting.  As  against 
the  defendant,  therefore,  it  must  be  taken  that  Hunt 

ra)  Nooember  19th.  Before  Lord  Campbell  C.  J.,  Coleridge,  nightman 
and  Erie  Js.  Erie  J.  left  the  Court  during  the  argument  in  support  of 
the  rule. 
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interpreted  truly.     In  effect,  Hieodor  Matthieu,  by  bis       1855. 
conduct,  directs  the  master  to  rely  upon  Hunt's  inter-        Bm> 

Pretation«  Ho.™ 

Secondly,  as  to  the  evidence  on  the  issue  joined  on 

the  second  plea.  Before  the  1st  of  April,  when  the  fact 
of  the  war  was  first  known  at  Odessa,  Theodcr  Matthieu 
had  clearly  given  notice  to  the  master  that  no  cargo 
would  be  provided.  That  was  a  renunciation  of  the 
contract,  and  thus  a  breach ;  Hochster  v.  De  La  Tour  (a). 
But  it  is  said  that  the  breach  was  not  complete  without 
the  assent  of  the  master,  representing  the  plaintiff. 
[Erie  J.  Either  party  may  break  a  contract :  a  master 
may  dismiss  his  servant  before  the  time  of  service  con- 
tracted for  has  expired.  Lord  Campbell  C.  J.  What 
is  done  in  that  case  is  rather  in  the  nature  of  a  perform- 
ance of  the  contract:  the  master  engages  to  give  the 
servant  notice  or  wages:  he  gives  him  no  notice,  but 
gives  him  the  wages.  But,  generally,  as  a  contract 
cannot  be  made  without  mutual  consent,  so  it  cannot 
be  dissolved  without  mutual  consent.  Erie  J.  referred 
to  Emmens  v.  Elderton  (&).]  Suppose  a  party  orders 
goods  to  be  sent  by  a  given  time,  and,  before  the  time 
arrives,  gives  notice  that  he  will  not  receive  them. 
[Lord  Campbell  C.  J.  Cannot  the  other  party  still 
send  the  goods  at  the  time,  if  he  chooses  to  run  the  risk 
of  his  customer's  insolvency  ?  Coleridge  J.  And  then, 
if  the  party  ordering  the  goods  is  sued  for  not  accepting, 
can  he  say  that  he  had  broken  the  contract  before?] 
The  damages  would  be  estimated  by  the  state  of  things 

(a)  2B.&B.  676. 

(6)  4  H.  L.  Co.  624,  affirming  the  judgment  of  Excb.  Ch.  in  Elderton 
v.  Emmens,  6  C.  B.  160,  which  reversed  the  judgment  of  C.  P.  in  Elderton 
v.  Emmens,  4  C.  B.  479. 

VOL.    V.  3    B  E.    &   B. 


Reid 
v. 

HoSKIN9. 
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1855.        existing  at  the  time  of  the  notice,    [Lord  Campbell  C.  J. 
That  seems  inconsistent  with  Philpotts  v.  Evans  (a).] 
But,  in  fact,  this  is  not  simply  a  case  where  all  is  to  be 
done  by  one  party,  the  defendant     The  defendant  was 
to  find  the  cargo :  but  there  was  a  condition  precedent, 
that  the  ship  should  wait  for  it  till  the  expiration  of  the 
running  days.     The   notice  that  no  cargo  would  be 
furnished  was,  in  effect,  a  dispensation  with  this  con- 
dition precedent     Such  a  dispensation  may  be  given 
by  one  party  only,  so  as  to  discharge  the  other  without 
any  acquiescence  on  his  part ;  and  such  dispensation  is 
irrevocable.     Suppose  a  party  has  agreed  to  purchase  an 
estate  if  a  good  title  be  shewn  by  the  vendor  on  a  given 
day ;  and,  before  that  day,  the  purchaser  gives  notice  to 
the  vendor  that  he,  the  purchaser,  will  not  take  the 
estate,  and  that  the  vendor  need  not  produce  his  title. 
This  dispensation  takes  effect  without  the  assent  of  the 
vendor.     The  vendor  may  then  sue  the  purchaser  for 
not  accepting,  and  need  not  allege  a  production  of  the 
title,  but  only  the  dispensation  from  it :  he  cannot  sue 
for  the  price  of  the  estate ;  he  must  sue  for  not  accepting ; 
Laird  v.  Pirn  (A).     Now  here  the  defendant,  after  the 
time  had  commenced  during  which  he  was  to  perform 
his  contract,  dispensed  with  the  condition  of  the  ship 
waiting  till  the  expiration  of  the  time ;  and  his  renun- 
ciation of  the  contract,  coupled  with  this  dispensation, 
completed  the  breach ;  all  of  which  occurred  before  the 
declaration  of  war  was  known  to  the  parties.     The  war 
made   the  breach,  even  if  only  inchoate,  irrevocable. 
[Lord  Campbell  C.  J.     The  declaration  says  that  the 
time  for  loading  had  expired,  yet  defendant  made  default. 

(a)  5  AT.  £  IT.  475.  (6)  7  M.  fr  W.  474. 
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in  loading  and  refused  to  load  as  agreed:  that  looks  as        \b55. 
if  the  breach  complained  of  was  a  breach  occurring  at         g^J 
the  end  of  the  laying  days  and  days  of  demurrage.]      „   *• 
The  plea  alleges  that  war  broke  out  before  the  alleged 
breach:    the  question   is  when   such   breach  accrued* 
But.  further,  if  acquiescence  on  the  part  of  the  master 
was  necessary  to  constitute  a  breach,  there  was  such 
acquiescence.     The  refusal  to  load  was  a  refusal  con- 
tinuing up   to  the  time  of  the  ship  quitting  Odessa. 
During  that  time,  nothing  is  done.    The  plaintiffs  might 
have  brought  their  action  at  any  moment  after  the  notice 
from  the  defendant. 

Further,  the  plea  alleges  that  the  defendant  could  not, 
after  the  declaration  of  war,  have  loaded  without  trading 
with  an  enemy :  but  the  verdict  negatives  this ;  there- 
fore it  roust  now  be  assumed  that  the  defendant  could 
so  have  loaded.  [Knowles,  in  support  of  the  rule.  The 
jury  expressly  ground  their  verdict  on  the  supposition 
that  there  was  a  breach  before  the  notice  of  war.]  They 
must  have  meant  to  negative  the  whole  plea.  [Lord 
Campbell  C.  J.  Perhaps  so ;  though  I  do  not  see  on 
what  evidence  they  could  have  found  the  possibility  of 
such  loading.  But  surely  the  allegation  is  quite  imma- 
terial: the  declaration  of  war  dissolved  the  contract,  if 
it  was  not  broken  before.] 

Knowles  and  Wildey  contra.  First,  in  order  to  render 
admissible  the  declarations  of  Hunt,  it  should  be  shewn 
that  he  said  what  Theodor  Matthieu  said.  This  might 
have  been  proved  by  calling  Hunt:  as  the  evidence 
stands,  what  Hunt  said  is  not  shewn  to  have  been 
sanctioned  by  Theodor  Matthieu. 
3  b  2 
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1855.  As  to  the  other  point     The  defendant  confesses  and 

Reid        avoids  the  breach  laid  in  the  declaration.     That  breach 
Hoskims.      ,s  a  n<>n-loading,  though  the  time  had  elapsed     Now, 
before  the  time  had  elapsed,  the  contract  was  dissolved 
by  the  notice  of  the  declaration  of  wan     But,  further, 
there  was  no   breach   at  all   before  the   1st  of  April. 
In    the    first   place,   the    defendant's   agent   does   not 
renounce   the  contract  positively:    it  appears   by   the 
evidence  that  he  continued  to  endeavour  to  perform  it. 
Therefore,  even   if  the   point   arising   upon   the  non- 
concurrence  of  the  master  be  left  out  of  sight,  there 
was  no  breach.     But,  upon  any  view,  the  absence  of 
such  concurrence  prevents  the  breach.     Where  there  is 
such  concurrence,  it  would  perhaps  be  more  correct  to 
treat  the   circumstances  as  shewing,  not  a  breach  of 
contract  at  the  time,  but  an  agreement  by  both  parties 
to  treat  the  contract  as  at  an  end,  and  to  give  and 
receive  payment  as  if  it  had  then  been  broken.     Till 
the  assent  is  given,  the  party  who  is  to  perform  the 
contract  cannot  be  bound  by  his  notice  that  he  will  not 
perform  it :  he  may  still  do  so  before  the  time  for  per- 
forming has  expired.      But,  on   this   point,   it   seems 
sufficient  to  refer  to  the  argument  for  the  defendant  in 
Avery  v.  Bowden  (a),  as  to  The  Lebanon. 

Lord  Campbell  C.  J.  An  important  point  arises  in 
this  case ;  and  our  decision  on  it  may  be  reviewed  else- 
where. We  will  take  time  to  consider  it;  although  1 
own  that  I  have  at  present  a  very  strong  opinion  upon 
it.  But,  as  to  the  evidence  of  what  Hunt  said,  I  enter- 
fci)  Ante,  p.  714. 
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tain  no  doubt  at  all:  commerce  could  not  go  on  if  such        1855. 
evidence  were  excluded.    Although  there  is  no  authority,         g^ 
so  far  as  I  recollect,  on  the  point,  common  sense  tells  us      H  £    ' 
that,  where  the  master  was  referred  to  a  person  who 
could  not  speak  English,  that  person  had  authority  to 
bring  with  him  some  one  through  whom  he  might  com- 
municate with  the  master;   and,  that  being  done,  all 
that  was  said   was  said   by  an   agent.     It  would   be 
monstrous  to  hold  that  the  interpreter  must  always  be 
called;    and  that,  without  bringing  him  to  swear  that 
he  had  interpreted  truly,  no  effect  can  be  given  to  what 
has  passed. 

Coleridge  J.  I  am  of  the  same  opinion  upon  the 
point  last  mentioned  by  my  Lord ;  and  1  am  glad  that 
the  opportunity  for  deciding  it  has  arisen.  It  is  quite 
true  that  we  have  no  direct  evidence  that  the  interpreter 
interpreted  faithfully;  but  the  admissibility  of  the  evi- 
dence rests  on  general  principles  of  common  sense. 
The  agent  has  authority  to  communicate  with  the 
master:  and,  when  the  agent  brings  with  him  an  inter- 
preter, he  must  be  taken  to  indicate  to  the  master  that 
the  master  is  to  give  credit  to  the  interpreter.  Therefore, 
as  my  Lord  puts  it,  what  Hunt  said  was,  as  between  these 
parties,  what  Theodor  Matthieu  said. 

Wightman  J.  I  am  disposed  to  agree  in  the  admis- 
sibility of  this  evidence,  on  the  ground  upon  which  it  is 
put,  which  is  in  effect  this :  that,  when  a  communication 
is  to  take  place  in  a  foreign  country,  and  both  parties 
know  that  an  interpreter  will  be  wanted,  it  must  be 
taken  that  both  parties  agree  upon  the  interpreter  who 
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1855.       professes  to  interpret     It  would  often  be  impossible  to 
reid        obtain  the  evidence  of  the  interpreter  himsel£ 


v. 

Hoskin8. 


(Eble  J.  had  left  the  Court  towards  the  close  of  the 
argument  in  support  of  the  rule.) 

Cur.  ado*  vulL 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court 

This  was  an  action  on  a  charter  party,  by  which  the 
plaintiffs'  ship  TJiemis  was  to  proceed  to  Constantinople, 
from  thence  to  Odessa,  or  some  other  port  as  ordered, 
and  there  receive  a  cargo  from  the  defendant;  the 
defendant  undertook  there  to  supply  her  with  a  cargo, 
which  she  was  to  bring  home  for  certain  stipulated 
freight;  forty  five  running  days  with  ten  demurrage 
days  being  allowed  for  loading  her.  The  declaration, 
after  reciting  the  charter  party,  without  stating  any 
dispensation  by  the  defendant,  contained  a  general 
allegation  of  the  performance  of  all  conditions  by  the 
plaintiffs  to  entitle  them  to  a  cargo  at  Odessa,  and 
merely  averred  that  the  defendant  made  default  in 
loading  the  said  ship,  and  refused  to  load  her  as 
agreed. 

The  defendant  pleaded  that,  after  the  ship  proceeded 
from  Constantinople  to  Odessa,  and  before  the  alleged 
breach  of  contract,  war  was  declared  by  Her  Majesty 
Queen  Victoria  against  the  Emperor  of  Russia,  which 
has  since  continued;  with  the  usual  allegations  that 
Odessa  was  a  Russian  port,  and  that  both  parties  are 
British  subjects.     Whereupon  issue  was  joined. 

The  charter  party  was  dated  17th  November,  1853. 
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The  ship  arrived  off  Odessa,  26th  February  1854,  but  \S55. 
could  not  get  into  the  mole,  and  was  not  ready  to  load  Jj^  ' 
till  9th  March.  However,  the  master  went  ashore  on  h08k"ins 
the  4th  of  March,  and,  on  the  5th  and  6th,  had  inter- 
views with  the  defendant's  agent,  to  whom  he  was  con- 
signed By  an  imperial  ukase  published  at  Odessa  on 
the  3d  of  March,  forbidding  the  exportation  of  wheat 
from  that  port,  the  defendant's  agent  was  prevented 
from  loading  on  board  The  Themis  a  cargo  of  wheat 
which  he  had  provided  for  hen  On  the  1st  of  April, 
the  declaration  of  war  between  England  and  Russia  was 
known  at  Odessa  by  telegraph ;  and  on  the  7th  of  April 
it  was  officially  announced.  On  the  10th  of  March  the 
master  of  The  Themis  gave  notice  that  he  was  ready  to 
receive  the  cargo;  and  from  thence  the  running  days 
began.  On  the  22d  of  April,  during  the  bombardment 
of  Odessa  by  the  English,  he  warped  his  ship  from  the 
harbour  into  a  place  where  she  was  under  cover ;  and 
on  the  25th  of  April  he  sailed  away  in  ballast  for  Con- 
stantinople. The  running  days  with  demurrage  days 
would  not  have  expired  till  4th  of  May.  At  the  trial, 
it  was  proved  that  the  ship  could  not  have  been  loaded 
after  the  declaration  of  war;  and  the  great  question 
made  was  whether  there  had  been  a  previous  breach  by 
refusal  to  load. 

The  master  of  The  Themis  swore  to  the  following 
effect  (His  Lordship  here  read  the  evidence,  as  antd, 
p.  733.) 

Several  witnesses  were  called,  who  corroborated  the 
master  of  The  Themis;  but  they  added  no  new  facts. 

The  defendant's  counsel  objected  that  there  was  no 
evidence  to  go  to  the  jury  of  a  breach  before  the  decla- 
ration, of  war.    I  left  the  question  to  the  jury,  with  leave 


Reio 

T. 
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18S5.  t0  move  to  enter  a  verdict  for  the  defendant  if  the  Court 
should  think  that  there  was  not  such  evidence.  The 
jury  found  for  the  plaintiff  that  there  was  a  breach 
before  the  declaration  of  war  by  what  had  passed 
between  the  master  of  the  ship  and  the  defendant's 
agent  at  Odessa. 

But,  after  full  consideration,  we  are  of  opinion  that 
there  was  no  evidence  of  such  a  breach,  and  that  the 
defendant  is  entitled  to  have  the  verdict  entered  for  him 
upon  the  plea  which  states,  in  substance,  that,  before 
breach,  the  contract  was  dissolved  by  the  declaration  of 
war  between  England  and  Russia. 

In  this  case  there  is  great  difficulty  in  saying  that  at 
any  time  there  evev  was  any  renunciation  of  the  con- 
tract which,  had  the  plaintiffs  been  present,  would  have 
authorized  them  to  consider  it  at  an  end  and  to  bring 
their  action  for  refusing  to  load  the  ship  before  the 
expiration  of  the  time  within  which  the  defendant 
undertook  to  load  her.  But  at  all  events,  if  they  had 
such  an  option,  they  were  bound  to  exercise  it:  and 
they  could  not  both  hold  the  defendant  to  the  pros- 
pective performance  of  the  contract  and  at  the  same 
time  say  that  it  was  renounced.  In  point  of  fact  there 
can  be  no  doubt  that  the  master  of  The  Themis,  from 
the  moment  of  his  arrival  at  Odessa  till  the  declaration 
of  war,  steadily  adhered  to  his  charter  party,  and,  remain- 
ing at  Odessa,  required  the  agent  of  the  defendant  to 
supply  him  with  a  cargo.  Therefore  there  had  been  no 
cause  of  action  before  the  declaration  of  war;  and  none 
arose  after  that  event. 

It  is  likewise  observable  that  the  breach  assigned  in 
the  declaration  is  at  the  expiration  of  the  running  days 
and  days  of  demurrage,  supposing  the  ship  to   have 
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remained  all  thia  time  at  Odessa.     This  must  be  con-       1855. 
sidered  the  breach  referred  to  in  the  plea;  and  it  is        reid 
quite  certain  that  the  declaration  of  war  was  known  at     hoskins. 
Odessa  before  any  such  breach  could  arise. 

We  therefore  feel  no  difficulty  in  giving  judgment  for 
the  defendant. 

.  Ordered:  That  the  verdict  obtained  in  this 
cause  be  set  aside,  and  a  verdict  entered 
on  the  second  issue,  in  lieu  thereof. 


END   OF   MICHAELMAS   TERM. 


1855-  CASES 

ARGUED   AND    DETERMINED 

Of 

MICHAELMAS  VACATION, 

XIX.  VICTOEIA. 


The  Court  of  Queen's  Bench  did  not  sit  in  Banc  in 
this  Vacation. 


£ZfiW         IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Griffinhoofe  against  Daubuz. 


Declaration 
alleged  that 


rpHE  first  count  of  the  declaration  alleged  that  de- 
plaintiff  was  fendant,  by  deed  dated  27th  October  1845,  demised 
farm  to  de-  a  farm  in  Sussex  to  plaintiff,  from  29th  September  1845, 
term&ofyears,  f°r  ^e  term  °f  twenty  one  years,  determinable  as 
plrltionVf*"     therein   mentioned.      That  plaintiff  entered  and  was 

which  there 
became  due 

and  payable,  from  defendant  to  tbe  Ecclesiastical  Commissioners,  money  in  respect  of  a 
titbe  commutation  rent  charged  on  the  farm  and  land,  which  said  farm  and  land  was  liable 
to  the  payment  of  tbe  rent,  as  defendant  knew :  that,  defendant  having  neglected  to  pay  it, 
the  Commissioners,  according  to  the  provisions  of  the  statute  (6  &  7  W .  4.  c.  71 . ),  distrained 
for  it  a  stack  of  wheat  of  plaintiff,  then  lawfully  being  on  the  farm  and  land,  and  afterwards 
sold  it,  in  satisfaction  of  the  sum  in  arrear,  costs  and  charges ;  and  plaintiff  was  deprived  of 
the  stack ;  yet  defendant,  though  he  had  notice  of  these  several  matters  and  was  requested 
by  plaintiff  to  indemnify  him,  had  not  indemnified  him. 

Held,  by  the  Exchequer  Chamber,  that  tho  declaration  shewed  no  cause  of  action,  the 
facts  stated  creating  no  liability  on  the  part  of  defendant  to  indemnify  plaintiff. 
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possessed  till  the  demise  was  determined  on  Michaelmas 
day  1852,  according  to  the  provisions  of  the  deed.  The 
count  then  stated  a  breach  of  a  covenant  as  to  taking 
straw  at  a  valuation. 

Second  count.  That,  after  the  determination  of  the 
term  as  in  the  first  count  mentioned,  to  wit  1st  October 
1852,  "  a  certain  sum  of  money,  to  wit  41£  125.  I0±d.9 
became  and  accrued  due  and  payable  from  the  defend- 
ant to  certain  persons :  that  is  to  say,  to  the  Ecclesias- 
tical Commissioners  for  England  and  Wales,  for  and  in 
respect  of  a  certain  sum  or  rent  in  lieu  and  stead  of 
tithes,  or  a  tithe  rent  charged  upon  the  said  farm  and 
land  in  the  said  first  count  mentioned:  which  said  sum 
or  rent  the  defendant,  as  owner  of  the  said  farm,  and 
entitled  to  the  rents  and  profits  thereof,  was  liable  to 
pay,  and  ought  to  have  paid ;  and  which  said  farm  and 
land  was  liable  to  the  payment  of  the  said  sum  or  rent, 
as  he  the  defendant  well  knew.  And,  the  defendant 
having  neglected  and  refused  to  pay  the  said  sum,  and 
the  same  being  in  arrear  and  unpaid  as  aforesaid,  that  is 
to  say  on"  1st  June  1853,  "the  said  Ecclesiastical 
Commissioners,  by  their  bailiff  duly  authorized  in  that 
behalf,  for  obtaining  payment  of  the  same,  duly,  and 
according  to  the  provisions  of  the  statutes  in  that  behalf, 
distrained  for  the  said  sum  so  in  arrear  a  certain  stack 
of  wheat  of  the  plaintiff,  then  lawfully  being  upon  the 
said  farm  and  land ;  and  afterwards,  in  pursuance  of  the 
provisions  of  the  said  statutes,-  sold  and  disposed  of  the 
said  stack  of  wheat  for  and  in  satisfaction  of  the  said 
sum  so  in  arrear  and  the  costs  and  charges  of  the  said 
distress.  By  reason  of  which  premises  the  plaintiff  lost 
and  was  deprived  of  the  said  stack  of  wheat  And, 
although  the  defendant  had  notice  of  the  several  matters 
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in  this  count  mentioned,  and  was  requested  by  the 
plaintiff  to  indemnify  the  plaintiff  against  the  said 
seizure  and  sale,  and  to  make  good  to  him  the  loss  so 
occasioned,  yet  the  defendant  has  not  indemnified  the 
plaintiff,  or  made  good  to  him  the  loss  so  occasioned, 
but  has  neglected  and  refused  so  to  do." 

3d  count,  for  money  paid. 

4th  count,  on  accounts  stated. 

Pleas,  (1)  As  to  1st  count  and  part  of  3d  and  4th 
counts,  payment  of  money  into  Court;  (2)  As  to  the 
residue  of  3d  and  4th  counts,  Nunquam  indebitatus; 
(3)  As  to  the  same  residue,  Payment;  (4)  "As  to  so 
much  of  the  2d  count  of  the  declaration  as  alleges  that 
the  defendant  was  liable  to  pay,  and  ought  to  have 
paid,  the  sum  or  tithe  rent  in  that  count  mentioned," 
"  that  the  defendant  was  not  liable  to  pay,  nor  ought  he 
to  have  paid,  the  said  sum  or  tithe  rent,  or  any  part 
thereof,  as  alleged ;"  (5)  To  the  2d  count,  "  that  the 
said  stack  of  wheat  therein  mentioned  was  not  lawfully 
upon  the  said  farm  and  land  as  alleged;"  (6)  To  the 
2d  count,  "  that  the  said  stack  of  wheat  therein  men- 
tioned was  not,  at  the  time  when  the  same  was  so 
distrained  as  therein  alleged,  or  at  any  time  after  the 
determination  of  the  said  term,  lawfully  on  the  part  of 
the  said  farm  and  land  where  the  same  was  so  distrained.'9 

The  plaintiff  took  the  money  out  of  Court ;  and  issue 
was  joined  on  the  2d,  3d,  4th,  5th  and  6th  pleas. 

A  verdict  was  found :  on  the  2d  plea,  for  plaintiff; 
on  the  3d  plea,  for  defendant;  on  the  4th  plea,  for 
defendant;  on  the  5th  plea,  for  plaintiff;  on  the  6th 
plea,  for  plaintiff. 

Judgment  was  entered  up  in  the  Court  of  Queen's 
Bench:  "that  the  plaintiff  take  nothing  by  his  said  writ, 
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except  the  said"  sum  paid  into  Court  and  his  costs  in        \S55. 
that  behalf;  "and  that  the  defendant  do  go  thereof     qripfin. 
without  day,  except  as  aforesaid;  and  that  the  defend-        H™FE 
ant  do  recover  against  the  plaintiff "  his  costs  of  defence,      Dau ira. 
after  allowing  the  plaintiff's  said  costs. 

The  plaintiff,  in  the  Court  of  Exchequer  Chamber, 
suggested  error;  which  the  defendant  denied. 

The  case  was  argued  in  the  preceding  Term  (a). 

BramweU,  for  the  party  suggesting  error  (plaintiff  be- 
low). The  fourth  issue,  on  the  2d  count,  has  been  entered 
for  the  defendant,  in  accordance  with  the  decision  of  the 
Court  of  Queen's  Bench  (&),  on  the  ground  that,  under 
stat.  6  &  7  W.  4.  c.  71.  s.  67.,  there  is  no  personal 
liability,  on  any  one,  to  the  payment  of  the  rent  charge. 
That  decision  is  not  now  questioned.  But,  as  the  other 
issues  relating  to  the  second  count  are  found  for  the 
plaintiff,  the  question  arises,  whether  the  4th  plea 
answers  the  2d  count :  in  other  words,  whether,  if  the 
part  of  the  2d  count  which  is  traversed  by  the  4th  plea 
be  struck  out,  there  does  not  remain  a  good  cause  of 
action  shewn  by  that  count.  [Parke  B.  In  that  case, 
should  there  not  be  a  repleader  ?  Can  you  reverse  the 
judgment  below  ?]  If  the  4th  plea  be  bad,  the  plaintiff 
ought  to  have  the  judgment  to  which  he  would  be 
entitled  if  there  were  no  such  plea  on  the  record.  And, 
if  that  were  the  state  of  the  record,  there  would  be  q 
confession  of  the  2d  count,  but  no  avoidance.  It  is  true 
that,  if  there  were  no  other  pica  to  the  2d  count,  the 
mere  traverse  in  the  4th  plea  would  not  be  such  a 
confession  of  the  matter  not  traversed  as  to  entitle  the 

(a)  November  16th.     Before    IViUiam*   and   Crowder  Js.,  and  Parke, 
Alderton  and  Piatt  Bs. 
(6)   Griffinhoofe  v.  Daubuz,  4  E.  $■  B.  230. 
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plaintiff  to  more  than  a  repleader.  But,  since  staL 
4  Ann.  c.  16.  s.  4.,  which  authorized  pleading  several 
pleas,  the  plaintiff,  if  there  be  on  the  record,  besides 
an  immaterial  plea,  a  plea  the  finding  on  which, 
coupled  with  the  declaration,  shews  a  cause  of  action, 
is  entitled  to  judgment  non  obstante  veredicto.  This 
is  fully  shewn  in  note  (h)  to  Bennet  v.  HoTbech  (a), 
where  Negekn  v.  Mitchell  (b)  and  Goodburne  v.  Bow- 
man (c)  are  cited.  The  judgment  therefore  must  be 
reversed  if  the  declaration,  without  the  aid  of  the  part 
traversed,  shew  a  cause  of  action.  Now  it  does  shew 
that'  the  farm  and  land  were  liable  to  the  rent,  as  the 
defendant  knew.  The  defendant  was  therefore  bound 
to  indemnify  the  plaintiff;  Taylor  v.  Zamira  (d).  [Parke 
B.  That  was  not  a  case  of  the  tenant  suing  the  land- 
lord :  the  tenant,  upon  distress  for  a  rent  charge  being 
put  in,  paid  it,  and  was  allowed  to  treat  the  payment  as 
payment  of  rent  to  the  landlord.]  The  land  only,  and 
not  the  landlord,  was  there  liable,  as  here.  Burrouah  J. 
said:  "If  premises  be  liable  to  a  distress,  the  tenant 
has  a  right  to  pay  the  charge  to  which  they  are  liable ; 
and  the  plaintiff  having  so  paid  the  annuity,  has  a  right 
to  deduct  from  his  rent  the  sum  so  paid ;  and  if  the 
payment  had  exceeded  the  rent  due,  it  appears  to 
me  that  he  might  have  brought  assumpsit  against  the 
defendant  for  the  surplus." 


Bovitt,  cbntr&.  The  second  count,  without  the  alle- 
gation which  is  traversed  by  the  4th  plea  and  negatived 
by  the  verdict,  shews  no  ground  for  charging  the 
defendant  The  plaintiff  has  not  paid  or  satisfied  any 
charges  to  which  the  defendant  was  liable.     Assuming 


(a)  2  Wnu.  Sound.  319  e. 
(c)  9  Bing.  532. 


(6)  7  M.$W.  612. 
(d)  6  Tanni.  524. 
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that  the  plaintiff  was  in  some  way  entitled  to  have  his 
stack  on  the  land,  and  that  all  parties  knew  that  the 
land  was  liable  to  the  rent  charge,  the  defendant  was 
not  bound  to  indemnify  the  plaintiff.  Indeed  there  is 
nothing  to  shew  that  the  plaintiff  was  not  the  proper 
person  to  satisfy  the  rent  charge.  At  any  rate  no 
privity  is  shewn.  It  docs  not  appear  that  the  stack  was 
on  the  land  by  the  permission  of  the  defendant :  it  may 
have  been  put  on  by  the  permission  of  the  tenant  who 
succeeded  the  plaintiff  in  the  possession ;  or  it  may  have 
been  bought  of  that  tenant,  and  left  on  the  land  up  to 
the  time  of  the  distress.  Nor  is  it  shewn  that  the  de- 
fendant knew  that  there  was  any  rent  charge  in  arrear. 
Under  sect.  81  of  stat  6  &  7  W.  4.  c.  71.,  the  notice, 
before  the  distress,  is  to  be  given  to  the  tenant  in  posses- 
sion :  to  satisfy  the  allegation  in  the  second  count,  that 
the  Commissioners,  "  duly,  and  according  to  the  provi- 
sions of  the  statutes  in  that  behalf,  distrained,"  there  must 
have  been  such  a  notice ;  there  is  nothing  from  which 
a  notice  to  the  landlord  can  be  implied.  [Parke  B.  It 
is  alleged  that  "  defendant  had  notice  of  the  several 
matters  in  this  count  mentioned/']  That  is,  notice  of 
the  distress  having  been  duly  made.  It  does  not  appear 
who  was  in  occupation,  unless  the  plaintiff  himself  be 
looked  on  as  such  occupier,  by  virtue  of  his  having  the 
stack  on  the  land.  In  Taylor  v.  Zamira  (a)  there  was 
a  privity  between  the  landlord  and  the  tenant  whom  the 
landlord  had  induced  to  become  tenant  of  land  out  of 
which  the  rent  charge  and  the  landlord's  rent  both 
issued.  The  landlord  was  bound  to  give  the  tenant 
quiet  possession.  [Parhe  B.  The  tenant  there  paid  a 
paramount  charge,  as  in  Sapsford  v.  Fletcher  (b).     Here 
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the  plaintiff  is  not  setting  up  a  payment,  but  claims  to 
be  indemnified  for  tbe  loss  of  his  stack.  Williams  J.  It 
looks  more  like  the  case  of  money  paid,  in  Dawson  v. 
Linton  (a).]  There  is  a  count  for  money  paid :  but  the 
defendant  has  a  verdict  on  a  plea,  to  that  count,  of  pay- 
ment The  2d  count  is  framed  on  a  breach  of  duty  by 
the  defendant ;  but  no  duty  is  shewn.  [Parke  B.  In 
Dawson  v.  Linton  (a)  Abbott  C.  J.  pointed  out  that  the 
action  was  only  for  money  paid  for  the  defendant,  and 
not  for  any  special  damage  arising  from  the  distress: 
but  the  latter  is  the  present  case.] 


Bramwett,  in  reply.  In  the  popular  sense,  the 
defendant  was  liable  to  pay  the.  rent  .charge,  being 
owner  and  occupier  of  the  land  after  the  expiration  of 
the  plaintiff's  term.  The  taking  of  the  stack  is  an 
injury  accruing  to  the  plaintiff  from  the  defendant's 
default,  the  stack  being  lawfully  on  the  land.  If  there 
be  any  remedy,  it  is  by  way  of  indemnity.  The  action 
for  money  paid  would  lie  only  where  there  was  an  actual 
payment  at  the  defendant's  request,  express  or  implied. 
[Alderson  B.  If  the  defendant  could  recover,  supposing 
he  had  paid  money,  it  seems  strange  that,  where  he 
cannot  pay,  he  has  no  remedy.]  The  cases,  both  of 
indemnity  and  remedy  by  action  for  money  paid,  are 
collected  in  Mr.  Smith's  note  (b)  to  Lampleigh  v.  Broth" 
wait  (c ),  where  he  lays  down  the  principle  "  that  a 
previous  request,  and  a  promise  to  indemnify,  will  be 
implied  in  favour  of  a  plaintiff,  who  has  been  compelled 
to  do  that  to  which  the  defendant  was  legally  com- 
pellable ;"  and  under  this  head  he  ranks  "  the  cases  in 
which  a  tenant,  who  has   been    forced    to  pay  some 


(a)  5  B  %  Aid.  521.  (6)  1  Lea.  Ca.  121. 131.  4th  ed. 

(c)  Hob.  105  (5th  ed.). 
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demand  to  which  the  landlord  was  primarily  liable,  has 
been  held  entitled  to  deduct  the  amount  from  his  rent, 
or  to  recover  it  again  from  the  landlord,  as  money  paid 
to  his  use.99  As  for  the  suggestion,  that  several  cases 
might  be  put  in  which  the  stack  would  be  lawfully  on 
the  land  without  the  privity  of  the  defendant,  the  answer 
is  that  it  was  for  the  defendant  to  shew  such  a  case,  not 
for  the  plaintiff  to  negative  it  by  anticipation.  An 
anticipation  of  every  possible  case  is  impracticable. 
[BovilL  The  defendant  was  entitled  to  rest  his  defence 
upon  a  traverse  of  that  which,  if  not  traversed,  would 
have  shewn  a  good  cause  of  action.  Parks  6.  I  do 
not  at  present  see  the  liability.  In  ExaU  v.  Partridge  (a) 
the  goods  of  a  stranger  were  placed  on  the-  land  by  per- 
mission of  the  lessee,  and  distrained  for  rent  due  from 
the  lessee;  and  he,  having  redeemed  them,  recovered 
against  the  lessee  for  money  paid :  in  Moore  v.  Pyrhe  (b) 
the  goods  of  an  undertenant  were  distrained  for  rent 
due  by  his  lessor  to  the  superior  landlord,  and  sold ; 
and  it  was  held  that  he  could  not  recover  against  his 
lessor  as  for  money  paid,  he  having  in  law  never  been 
owner  of  the  money  for  which  the  goods  were  sold; 
but  it  was  said  that  the  money,  had  it  ever  belonged 
to  the  plaintiff,  would  have  been  money  paid  to  the 
defendant's  use.  In  these  two  cases,  there  was  privity : 
but  at  present  I  cannot  see  any  in  this  case.] 

Cur.  adv.  vult 


1855. 


Grjffin- 

HOOFK 
V. 

Daubuz. 


Pabkb  6.  now  delivered  the  judgment  of  the  Court. 
The  point  which  was  decided  in  the  Court  of  Queen's 
Bench  (c)  is  not  now  raised.     That  Court  quite  rightly 

(a)  8  T.  R.  308.  (6)  U  East,  52. 

(c)   Griffinhoofe.y.  Daubuz,  4  E.  $•  B.  230. 
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considered  that  the  issue  taken  by  the  4th  plea  involved 
a  personal  liability,  and  was  not  satisfied  by  the  existence 
of  a  mere  charge  on  the  land ;  and  they  considered  that 
no  such  personal  liability  existed,  and  therefore  directed 
the  verdict  on  this  issue  to  be  entered  for  the  defendant. 
The  allegation,  therefore,  which  is  traversed  may  be 
considered  as  off  the  record ;  and  the  question  for  us  is, 
what  is  to  be  done  with  the  record  so  modified. 

It  is  argued  that  enough  remains  untraversed  to 
entitle  the  plaintiff  to  judgment ;  and  that,  there  being 
also  other  traverses  to  the  same  count,  which  are  found 
for  the  plaintiff,  the  plaintiff,  according  to  Negelen  v. 
Mitchell  (a),  would  be  entitled  to  judgment.  But  the 
question  is,  whether  enough  does  remain. 

The  allegation,  that  the  defendant  well  knew  that  the 
farm  and  land  were  liable  to  the  payment,  is  clearly  not 
enough.  Then  there  is  an  allegation  that  the  stack  was 
lawfully  on  the  farm.  Does  that  raise  an  implied  promise, 
or  require  the  defendant  to  indemnify  the  plaintiff  for 
the  loss  which  he  has  suffered  by  his  stack  being  dis- 
trained and  sold  ?  We  all  agree  that  no  such  liability 
arises.  There  may  be  many  cases  in  which  the  stack 
would  be  lawfully  on  the  farm,  and  yet  the  defendant 
would  not  be  bound  to  indemnify  the  plaintiff  for  the 
distress.  One  case  may  be  put,  which  seems  in  fact  to 
have  been  shewn  at  the  trial  to  have  actually  occurred : 
the  plaintiff  may  have  had  permission  to  leave  the  stack 
on  the  farm  for  his  own  convenience.  Something  seems 
to  have  been  said,  at  earlier  stages  of  the  case,  as  to  this 
having  been  allowed  on  the  terms  of  the  plaintiff  paying 
the  rent  charge  which  accrued  next  after  the  expiration 
of  the  term.  Supposing  that  to  be  so,  there  would  be 
no  implied  undertaking  by  the  defendant  to  repay  the 

(a)  7  M.  §■  W.  612. 
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plaintiff  the  value  of  the  stack  distrained:  the  stack 
would,  in  such  a  case,  be  lawfully  on  the  land ;  but  the  " 
payment  of  the  rent  ought  to  come  from  the  plaintiff 
himself.  Again,  it  is  quite  consistent  with  this  count 
that  a  new  term  may  have  been  granted  to  a  stranger, 
who  has  given  permission  to  the  plaintiff  to  keep  his 
stack  on  the  farm.  That  could  raise  no  obligation  on 
the  part  of  the  landlord.  Again,  we  might  suppose 
that  the  stack  was  on  a  cart  which  was  passing  over 
the  premises  in  exercise  of  a  right  of  way.  There  is 
therefore  no  allegation  shewing  any  privity  entitling  the 
plaintiff  to  recover  in  any  form  of  action. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 

tjSjT*/  George  Young,  James  Begbie  and  David 
cjfwL  NS.  Begbie,  appellants;  Johan  Axel  Moeller, 
"-~~"  respondent. 


Thnrtday, 
November  29th. 


APPEAL  against  the  decision  of  the  Court  of  Queen's  Declaration 
that,  in  con- 

Bench,  in  an  action  by  the  respondent  against  the  sideration  that 

plaintiff,  at 
defendant's 
request,  would  deliver  wheat,  then  on  board  plaintiff's  ship  (having  been  conveyed  therein 
for  freight  to  be  paid  by  the  person  who  should  receive  it),  to  defendant  with  lighters  pro- 
vided by  defendant,  defendant  promised  to  receive  it  in  a  reasonable  time :  breach,  that 
defendant  made  default  in  receiving  in  a  reasonable  time,  whereby  plaintiff  was  detained  an 
unreasonable  time  in  discharging.  Defendant  traversed  the  promise  and  the  default,  .and 
pleaded  that  plaintiff  was  not  ready  to  deliver. 

It  was  proved  that,  by  charter  party,  the  plaintiff,  owner  of  a  ship,  agreed  with  the  freighter 
to  deliver  a  cargo  at  the  port  of  discharge  on  payment  of  freight,  conformably  to  the  bills  of 
lading ;  and  a  certain  number  of  lay  days  were  allowed,  after  which  demurrage  was  to  bo 
charged  at  a  given  rate  per  day :  the  bills  of  lading  stipulated  for  delivery  to  the  freighter, 
or  h»  assigns,  on  paying  freight  as  per  charter  party. 

Defendant  became  assignee  of  the  bill  of  lading,  gave  notice  thereof  to  plaintiff,  and 
demanded  the  goods,  sending  his  lighters  to  receive  them.  Plaintiff  delivered  a  portion,  and 
demanded  payment  for  freight  on  so  much :  defendant  refusing  to  pay,  plaintiff  refused  to 
deliver  the  residue,  and  the  running  days  expired.     Some  time  after,  plaintiff  delivered  the 
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appellants,  whereby  a  rule  was  made  absolute  for 
entering  a  verdict  for  the  plaintiff  (a),  the  present 
respondent. 

The  case  set  out  the  facts,  substantially  as  stated  in 
the  report  of  the  case  below  (a),  adding :  that  Ferand 
$*  Honnorat  ordered  the  ship  to  sail  to  Cork  or  Falmouth 
for  orders,  and  indorsed  the  bill  of  lading,  signed  by  the 
captain  (ante,  p.  11),  to  the  defendants  (appellants), 
who  were  holders  and  assigns  thereof;  that  the  quan- 
tity of  wheat  delivered  into  the  lighters  after  the  800 
quarters  of  wheat  (stated,  ante,  p.  12,  to  be  about  500 
quarters)  was  472  quarters;  that  the  lighters  containing 
the  472  quarters  were  fastened  to  the  ship  by  ropes ; 
that  the  freight  on  800  quarters,  at  the  rate  of  10  francs 
for  each  8  double  decalitres  of  wheat,  would  amount  to 
about  790£,  and  the  freight  on  the  472  quarters,  at  the 
same  rate,  amounted  to  about  4301;  that  the  ten  running 
days  (ante,  p.  14),  beyond  the  running  days  mentioned  in 
the  charter  party,  were  consumed  solely  in  consequence 
of  the  plaintiffs  refusal  to  deliver  the  remainder  of  the 
cargo  until  some  sum  on  account  of  freight  should  be 
paid,  and  the  defendants'  refusal  to  pay  any  such  sum. 

The  defendants  appealed  "upon  the  ground  that 
there  was  no  sufficient  evidence  of  the  contract,  or  of 
the  breaches  of  contract,  alleged ;  and  that  the  said  rule 
ought  not  to  have  been  made  absolute;  and  that  it 
ought  to  have  been  discharged." 


Bramwelly  for  the  appellants  (defendants  below). 
Supposing  it  to  be  true  (which  the  appellants  dispute) 
that  the  plaintiff  had  a  lien  on  the  wheat  for  the  freight, 
still  the  mere  act  of  receiving  the  wheat  from  the  plain- 

(a)  MotUer  v.  Young,  ante,  p.  7. 
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tiff  did  not  raise  a  contract  in  law  to  pay  the  freight :  1855. 
that  appears  from  Sanders  v.  VanzeUer  (a).  There  may  young 
be  inferred,  under  such  circumstances,  a  fresh  contract  bioeller. 
by  the  assignee  of  the  bill  of  lading  to  pay  freight  in 
consideration  of  the  shipowner  giving  up  his  lien.  But 
then  the  delivery  must  be  made  before  the  money  can 
be  claimed;  whereas  the  Court  below  appears  to  have 
holden  that  the  delivery  may  be  made  piecemeal ;  that, 
on  the  delivery  of  a  part,  the  undelivered  part  still 
remains  subject  to  a  lien  for  the  payment  of  the  part 
delivered ;  and,  yet  further,  that  the  shipowner,  by  not 
delivering  such  residue,  entitles  himself  to  sue  the  con- 
signee of  the  bill  for  the  detention  occasioned  by  such 
non-delivery.  Such  a  contract  cannot  be  supposed. 
Nothing  short  of  proof  of  an  express  contract  to  pay  for 
each  part  as  delivered  would  support  even  a  claim  for 
payment  for  the  part  delivered:  and  that  would  not 
support  the  claim  here  made.  It  is  true  that,  where 
concurrent  acts  are  to  be  performed,  a  difficulty  might 
arise  if  each  party  insisted,  before  performing  himself, 
on  the  performance  by  the  other  party.  But  that  does 
not  shew  that,  after  delivery  has  begun,  a  refusal  to  pay 
for  the  part  delivered  justifies  the  detention  of  the  rest. 
There  might  be  different  rates  of  freight  on  different 
articles :  what  right  could  the  shipowner  have  to  detain 
a  chest  of  lemons  because  a  chest  of  oranges  had  been 
delivered  and  not  paid  for  ?  But,  even  if  there  were  such 
right,  how  could  that  give  the  shipowner  a  right  to  sue  for 
not  receiving  what  he  does  not  choose  to  deliver  ?  The 
issue  on  the  first  plea  should  be  found  for  the  defend- 
ants, the  alleged  promise  not  being  proved.  Further, 
the  declaration  avers  that  the  plaintiff  had  performed 
all  things  necessary  on  his  part  to  enable  him  to  have 

(a)  4  Q.  B.  260. 
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~    Young       P^ea»  ^^  ls  supported  by  the  facts.     And  no  default 
M   v-  is  shewn  on  the  part  of  the  defendants,  who  are  there- 

fore entitled  to  the  verdict  on  the  issue  on  the  third 
plea:  the  plaintiff,  even  if  he  is  entitled  to  a  lien, 
cannot  say  that,  when  he  insists  upon  it  and  detains 
the  wheat,  the  defendants  make  default  in  not  receiving 
it.  But,  further,  there  is  no  lien.  By  the  charter 
party  the  wheat  is  to  be  paid  for  against  or  after  de- 
livery ;  that  means,  delivery  of  the  whole.  The  liability 
t°  Pay>  therefore,  does  not  arise  till  after  the  delivery 
of  the  whole;  there  is  therefore  no  lien;  Alsager  v. 
The  St.  Katharine's  Dock  Company  (a).  [Parke  B.  I 
think  you  can  hardly  say  that  there  is  no  lien  at  all; 
apres  cannot  mean  "at  a  later  time."  But  I  cannot  see 
the  evidence  of  the  contract  laid.  If  the  assignee's  con- 
tract arises  from  receiving  the  goods  under  the  charter 
party,  how  can  the  facts  here  shew  a  promise  to  receive 
in  a  reasonable  time  ?  The  breach  is,  in  effect,  for  de- 
murrage.] In  a  declaration  against  consignees  of  a  bill 
of  lading  it  is  necessary  to  aver  delivery  (6).  [Williams  J. 
The  consideration  is  the  carriage  and  delivery.] 

Bovill,  control  It  is  true  that  a  contract  by  the  as- 
signee of  the  bill  of  lading  may  arise  upon  delivery  of 
the  whole  cargo ;  but  that  is  not  the  only  consideration 
which  can  support  his  contract.  There  may  well  be  a 
new  contract  entered  into  at  the  time  of  the  claim  of 
the  goods  under  the  bill  of  lading  and  the  receipt  of  any 
part.  And  this  new  contract  will  adopt  the  terms  of 
the  former  contract  so  far  as  the  circumstances  admit ; 
so  that,  the  former  contract  having  been  for  the  payment 

(a)  14  M.  fr  W.  794. 

(6)  Sec  Amot  v.  Tcmperlcy,  8  M.  fr  W.  798. 
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of  all  on  the. delivery  of  all,  the  new  contract,  made  in  ]855. 
consideration  of  the  undertaking  to  deliver,  may  well  be  yOUNO 
for  the  payment  for  the  goods,  as  delivered,  whether  all 
at  once  or  in  successive  portions.  And  it  must  be  a  part 
of  this  contract  that  the  assignee  of  the  bill  of  lading  will 
receive  the  whole  in  a  reasonable  time,  at  the  rate  fixed 
by  the  charter  party.  [Parke  6.  I  have  much  doubt 
as  to  this.  In  Sanders  v.  Vanzeller  (a)  the  Judges  were 
not  agreed  as  to  the  effect  of  the  reference,  in  the  bill  of 
lading,  to  the  charter  party.]  The  latest  case  as  to  that 
is  Smith  v.  Sievehing  (ft) :  there  it  was  held  that  the 
consignees  named  in  a  bill  of  lading,  which  expressed 
that  the  goods  were  to  be  delivered  to  them,  "  paying 
for  the  said  goods  as  per  charter  party,"  were  not  liable 
for  demurrage  in  the  port  of  loading.  The  bill  of  lading 
only  specified  payment  for  the  goods,  not  payment  for 
demurrage :  here  the  claim  is  on  an  implied  contract 
arising  on  the  terms  of  the  charter  party.  [Parke  B. 
I  should  like  to  see  some  authority  shewing  that  there  is 
such  an  implication.]  The  contract  is  that  the  assignee 
of  the  bill  of  lading  will  take  the  goods  as  the  consignee 
must  have  taken  them.  A  delivery  of  one  sack  of  wheat 
may  be  a  consideration  for  a  promise  to  accept  all. 
[Cresswell  J.  It  may  so;  but  I  cannot  see  any  evi- 
dence of  the  promise  in  fact]  In  Jesson  v.  Solly  (c)  a 
bill  of  lading  contained  a  memorandum  for  payment  of 
demurrage;  and  it  was  held  that  the  consignee  was 
liable  for  demurrage.  [Parke  B.  Yes,  on  delivery: 
the  Court  said,  "  if  the  consignee  will  take  the  goods, 
he  adopts  the  contract."]  Surely  a  deliveiy  and  aCCept- 
Ca)  4  Q.  B.  296. 

(6)  Ante,  p.  589,  in  Exch.  Ch.,  affirming  the  decision  of  the  Court  of 
Q.  B.  in  Smith  v.  Sittxking,  4  E.  fr  B.  945. 
(c)  4  Taunt.  52. 
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1855.  ance  of  part  is  enough  to  constitute  a  privity.  Would  a 
Young  jury  hesitate  to  infer,  from  an  acceptance  of  a  part,  a 
Moeller.  contract  to  toke  aU?  [Cresswell  J.  I  should  hesitate  a 
good  deal,  for  mysel£]  Harmon  v.  Clarke  (a)  agrees 
with  Jesson  v.  Solly  (b).  In  Stindt  v.  Roberts  (c)  also  it 
was  held  that  an  indorsee  of  a  bill  of  lading  which 
stipulated  for  payment  of  demurrage  made  himself  liable 
for  demurrage  by  taking  the  goods.  The  declaration 
there  was  special,  averring  a  promise  by  the  indorsee  in 
consideration  that  the  shipowner  would  deliver  the  goods 
on  the  terms  of  the  bill  of  lading,  to  accept  them  on 
these  conditions,  and  to  discharge  the  vessel  in  the 
stipulated  time,  or  pay  demurrage:  and  it  was  objected 
that  there  was  no  evidence  of  such  a  promise:  but 
Erie  J.  said :  "  the  claim  of  the  cargo  by  the  defendants 
as  the  assignees  of  the  bill  of  lading,  was  evidence  of 
an  agreement  to  the  terms  therein  mentioned  in  con- 
sideration of  which  the  master  agreed  to  deliver  the 
cargo."  It  is  clear  that,  in  that  case,  a  part  delivery 
would  have  rendered  the  defendant  liable  to  pay  for 
that  part  Indeed,  if  that  be  not  so,  there  can  never 
be  an  action  for  detaining  the  cargo. 

Bramwett  was  not  called  on  to  reply. 

Parke  B.  We  all  think,  without  any  doubt,  that  the 
judgment  of  the  Court  of  Queen's  Bench  cannot  be 
supported.  No  doubt,  where  a  cargo  is  received  under 
a  bill  of  lading,  that,  though  not  necessarily  raising  a 
contract  in  law,  is  evidence  from  which  a  jury  may  infer 
a  contract  to  pay  freight,  in  consideration  of  the  captain 
giving  up  his  lien  on  the  goods ;  Sanders  v.  Vanzeller  (rf). 

(a)  4  Campb.  159.  (6)  4  Taunt.  52. 

(e)  5  D.&L.  460.  (rf)  4  Q.  B.  260. 
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But  the  question  here  is  upon  a  contract,  stated  in  the  1855. 
declaration  to  be  that,  in  consideration  that  the  plaintiff,  YoDNO 
at  the  request  of  the  defendants,  would  deliver  the  MoBvL*LBE. 
wheat  to  defendants  with  boats  or  lighters  provided  by 
defendants  (and  Mr.  BovilVs  argument  admits  that  this 
means  in  consideration  that  the  plaintiff  undertook  to 
deliver),  the  defendants  promised  that  within  a  reason- 
able time  they  would  accept  and  receive  the  wheat  into 
boats  and  lighters  provided  by  them.  The  question  is, 
whether  there  is  any  evidence  to  support  this  averment 
of  a  promise  by  the  defendants.  There  was  no  such 
verbal  promise ;  and  it  is  not  likely  that  such  a  promise 
would  be  made,  since  the  plaintiff,  under  the  charter 
party,  was  bound  to  deliver  the  wheat  to  the  assignee 
of  the  bill  of  lading,  and,  if  he  failed  to  do  so,  would 
break  his  contract  with  the  charterer.  Nevertheless,  if 
there  were  such  an  express  contract  between  the  captain 
and  the  holder  of  the  bill  of  lading,  with  whom  no  con- 
tract existed  before,  it  would  be  valid.  But  it  does  not 
appear  to  me  that  there  was  any  evidence  of  such  an 
undertaking  by  the  captain  in  the  first  instance.  Then 
do  we  find  any  undertaking  by  the  defendants  at  any 
time  to  unload  the  vessel  in  a  reasonable  time  ?  A  part 
of  the  wheat  is  put  on  board  the  lighter  for  the  defend- 
ants, and  received.  If  that  were  all,  there  might  be 
evidence  for  a  jury  that  the  defendants  had  undertaken 
to  pay  for  that  part.  But,  if  we  look  at  the  conduct  of 
the  parties  from  the  beginning  to  the  end,  it  is  clear, 
from  first  to  last,  that  there  was  in  fact  no  undertaking 
by  the  defendants  to  pay  for  any  part  till  all  was 
received  Cases  have  been  cited  by  Mr.  Bovitt  which 
shew  that,  from  the  receipt  of  the  cargo  under  a  bill  of 
lading,  a  contract  may  be  inferred,  not  only  to  pay  for 
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1855.  the  freight  according  to  the  bill  of  lading,  but  even  to 
Young  Pav  demurrage,  if  that  be  made  requisite  by  the  bill  of 
Moklleb.  tadtag*  And  he  relies  upon  an  expression  used  by  my 
brother  Erie  in  Stindt  v.  Roberts  (a),  to  the  effect  that 
"  the  claim  of  the  cargo  by  the  defendants  as  assignees 
of  the  bill  of  lading,  was  evidence  of  an  agreement  to 
the  terms  therein  mentioned  in  consideration  of  which 
the  master  agreed  to  deliver  the  cargo."  There  it  was 
held  that  the  indorsee  was  liable  to  pay  demurrage, 
which  was  stipulated  for  in  the  bill  of  lading.  It  is 
enough  to  say  that  my  brother  2?rfe's  decision,  properly 
understood,  goes  no  further  than  to  establish  that  the 
indorsee  of  the  bill  of  lading  is,  upon  receiving  the  cargo, 
bound  by  its  terms.  But  here  we  have  no  stipulation 
for  payment  of  demurrage  in  the  event  of  the  indorsee 
not  receiving  the  cargo  in  a  reasonable  time,  nor  that 
the  cargo  was  to  be  received  in  a  reasonable  time.  I  see 
nothing  to  lead  to  the  conclusion  that  the  contract  laid 
in  the  declaration  was  made.  As  to  the  freight,  the 
whole  cargo  was  in  fact  ultimately  delivered,  and  the 
freight  paid.  But  I  am  at  a  loss  to  discover  any  con- 
tract by  the  defendants  to  receive  in  a  reasonable  time, 
which  is  the  cause  of  action  in  this  case :  nor  indeed,  if 
there  were,  is  it  shewn  that,  by  mere  refusal  to  pay  for 
part  till  all  was  delivered,  the  defendants  made  default 
in  accepting  and  receiving  within  a  reasonable,  time. 

Cresswell  J.  It  seems  to  me  that  the  view  taken 
by  Lord  Campbell  at  Nisi  prills  was  correct,  and  that 
we  must  allow  the  appeal  against  the  decision  of  the 
full  Court  of  Queen's  Bench.  I  can  find  no  evidence 
of  a  contract  to  pay  in  respect  of  any  thing  short  of  the 
(«)  5  D.  $■  L  460. 
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deliverance  of  the  full  cargo.     It  appears  that  at  the       1855. 
trial  an  attempt  was  made  to  eke  out  the  evidence  by       Young 
evidence  of  a  custom,  which  failed.     In  the  absence  of    moellke. 
that,  I  can  find  no  engagement  to  pay  on  the  delivery 
of  less  than  the  whole  cargo.    I  agree  with  my  brother 
Parke  that  there  was  no  evidence  of  either  the  contract 
or  the  breach  alleged.     On  both  grounds,  therefore,  the 
judgment  of  the  Court  of  Queen's  Bench  appears  to  me 
incorrect 

Platt  B.  The  question  is  whether  there  was  an 
agreement  to  pay  for  the  parcels  of  cargo,  as  delivered. 
The  ordinary  course  is  for  the  indorsee  of  a  bill  of  lading 
to  present  the  bill,  get  the  goods,  and  pay  for  the  freight. 
The  master  may  assert  his  lien  on  the  goods:  but,  if  he 
waives  that,  he  does  not  alter  the  original  contract:  after 
such  waiver  there  arises  a  contract  to  receive  on  the 
terms  of  the  original  contract,  that  is,  to  pay  for  the 
whole  on  the  delivery  of  the  whole.  Lord  Campbell 
appears  to  have  considered  that  the  making  the  claim 
under  the  bill  of  lading  and  the  assenting  to  the  claim 
was  sufficient  to  raise  the  contract  stated  in  the  declara- 
tion; but  it  seems  to  me  that  that  is  not  so,- and  that  we 
have  no  evidence  of  such  a  contract 

Williams  J.  I  am  of  the  same  opinion.  The  first 
question  is,  whether  there  has  been  such  a  contract  as 
that  alleged  in  the  declaration.  I  think  there  was  not 
evidence  of  this.  The  alleged  new  contract  appears  to 
have  been  implied,  in  the  Court  below,  from  the  pre- 
sentment of  the  bill  of  lading  by  the  indorsee,  and  the 
assent  by  the  master.  It  is  the  first  time  that  I  ever 
heard   such   a  doctrine   laid    down;    and   I  can   find 
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1855.  nothing  to  support  such  a  novelty.  I  may  observe  that 
yotWG  the  declaration  is  drawn  with  considerable  subtlety ;  for, 
Mobllxb.  t0  e9caPe  fr°m  ^e  difficulty  of  alleging  performance  of 
the  condition  precedent,  it  is  said  that  the  promise  of 
the  defendants  was  made  in  consideration  that  the 
plaintiff  « would  deliver."  But  the  proof  of  such  a 
contract  has  failed 

Parks  B.  My  brother  Crowder,  who  has  left  the 
Court,  entertains  no  doubt  that  the  view  taken  by  us 
is  correct. 

Appeal  allowed* 


MEMORANDUM. 


In  this  Vacation,  The  Right  Honourable  Sir  James 
Parke  resigned  the  office  of  Baron  of  the  Court  of  Ex- 
chequer. He  was  afterwards  created  a  peer  of  the  realm 
for  the  term  of  his  natural  life,  by  the  title  of  Baron 
JVenskydale,  of  JVensleydale,  in  the  North  Riding  of  the 
county  of  York 

He  was  succeeded  by  George  WilUams  WUshere 
Bramtcett,  of  the  Inner  Temple,  Esquire,  one  of  Her 
Majesty's  counsel,  who  had  previously  received  the 
degree  of  the  coif,  when  he  gave  rings  with  the  motto 
"  Diligenter,"  and  who  afterwards  received  the  honour 
of  Knighthood. 

END  OF   MICIIAELMA8  VACATION. 


CASES  1856- 

ARGUED  AND  DETERMINED 

IN 

THE  QUEEN'S  BENCH, 

IN 

HILARY     TERM, 

XIX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in   this  Term 
were: 

Lord  Campbell  C.  J.      I      Wightman  J. 
Coleridge  J.  Crompton  J. 


John  Carlon  and  Joseph  Haynes  against      5jjJ**  llth 
Charles  Ireland. 


TROVER   for   a   cheque,   with   counts   for   money  A  cheque  on 
1  ,  ,  a  London 

received,  and  on  accounts  stated.  banker,  m  * 

Co.,  payable 
to  A.  or  bearer, 
was  given  bv  the  maker  to  A.,  with  the  words  jr  Co.  written  across  it.     A.  wrote 

the  name  of  hit  banker  Z>.  on  it  before  #•  Co.,  so  as  to  make  the  cheque  be  crossed  with 
the  words  D.  &  Co.  A.  then  gave  it  to  his  clerk  P.,  with  directions  to  pay  it  to  A.%% 
account  with  D.  jr  Co.  The  cheque  was  presented  at  the  clearing  house  by  C  $■  Co., 
London  bankers,  with  the  name  D.  £  Co.  struck  out,  and  G.  fr  Co.  written  across  the  cheque. 
The  amount  was  paid  by  M.  jr  Co .,  on  whom  the  cheque  was  drawn,  to  G.  $■  Co.,  who 
placed  the  proceeds  to  the  credit  of  defendant,  a  customer  from  whom  they  had  received  the 
cheque. 

A.  having  sued  defendant  for  the  proceeds  of  the  cheque,  defendant  gave  evidence  that 
P.  brought  the  cheque  to  him,  stating  that  it  was  his  own,  but  that  having  no  account  with 
a  banker  he  could  not  get  it  paid ;  and  that,  to  accommodate  P.,  defendant  paid  it  to  his 
own  banker,  and  handed  the  proceeds  when  received  to  P.  The  Judge  directed  the  jury 
that,  notwithstanding  the  crossing,  the  cheque  remained  transferable  by  delivery ;  that  the 

VOL.   V.  3D  £•    &   D. 
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1856.  Pleas,  to  the  count  in  trover,  Not  guilty,  and  that 

Carion  the  cheque  was  not  plaintiffs9.     To  the  residue  of  the 

intLAND.  declaration,  Never  indebted.     Issues  thereon. 

On    the   trial,  before  Lord  Campbell  C.  J.,  at   the 

material  for8  London  sittings  after  last  Term,  it  appeared  that  the 

siderinc  whe-  p'1"111'^  wno  are  attorneys,  received  a  cheque  drawn 

fendanuook  ^  a  Person  °*"  lDe  name  of  Morris  on  Mosterman  §•  Co., 

hhe-C^dque  d  bankers  *n  London,  payable  to  the  plaintifls  or  bearer. 

for  value:         Across  this  cheque,  when  received  by  them,  was  written 

but  that,  if  ^  J  > 

satisfied  that  §•  Co.     The  plaintiffs,  who  banked 

he  did  take  it         .  .  ^        _„     .  .         .      .  .  , 

bona  fide  and  with  Dixon  §*  Co.,  tilled  up  the  blank  by  inserting  the 

must  find  for  *  name  of  Dixon  so  as  to  make  the  cheque  be  crossed  to 

the  quesUon^  Dixon  Sf  Co.,  their  own  bankers.     The  plaintifls  gave  it, 

whetlicr^nere  on  the  12th  of  January,  to  one  of  their  clerks,  of  the 

was  want  of  name  of  Pridmore,  to  take  it  to  Dixon  k  Co.,  and  pay 

caution,  but  *  v  r  J 

whether  there    it  in  to  the  plaintiffs'  account  with  them.      The  de- 
was  good  faith. 
The  jury  found  fendant  kept  an  account  with  Gosling  8f  Co.     On  the 

for  the  defend-  . 

ant.  15th  January,  Mosterman  §•  Co.  paid  the  cheque  in  the 

direction.  ordinary  way  through  the  clearing  house  to  Gosling  §•  Co., 

whose  name  was  then  written  across  it,  that  of  Dixon 
§•  Co.  having  been  struck  out.  Gosling  Sf  Co.  placed 
the  proceeds  to  the  defendant's  account  The  defendant 
was  called  as  a  witness  on  his  own  behalf.  He  stated 
that  he  kept  a  public  house,  and  that  Pridmore  was 
known  to  him  as  a  customer  frequenting  that  house. 
Pridmore  told  him  that  he  had  received  a  cheque  crossed 
to  a  banker,  and  that,  having  no  banker  of  his  own,  he 
could  not  get  it  paid.  The  defendant,  to  accommodate 
him,  paid  it  into  his  own  bankers,  and,  on  its  being 
honored,  handed  over  the  proceeds  to  Pridmore.  Prid- 
more had,  before  the  trial,  absconded,  and  was  not  called 
by  either  side.  No  evidence  was  given  on  either  side 
as  to  the  custom  of  bankers  with  respect  to  double 
crossed  cheques;    it  was  agreed  that   the  explanation 
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of  the  custom  given  in  the  judgment  of  the  Court  of        1856. 
Exchequer  in  Bellamy  v.  Marjoribanks  (a)  was  accurate       Oarlon 
in  fact.    The  plaintiff's  counsel,  in  replying,  dwelt  upon       iBFland. 
the  facts  that  the  cheque  was  drawn  payable  to  Prid- 
more's  employers  by  name,  and   crossed  to  a  specific 
banker;   circumstances   which,   he  contended,  shewed 
that  the  defendant  did  not  act  bona  fide  in  taking  the 
cheque  from  Pridmore,  or,  at  all  events,  were  so  sus- 
picious that  taking  it  without  inquiry  shewed  such  gross 
negligence  in  the  defendant  as  to  make  him  take  the 
cheque  at  his  peril. 

The  Lord  Chief  Justice,  in  summing  up,  told  the  jury 
that  the  effect  of  the  custom  was  that  a  banker  paying 
a  crossed  cheque  otherwise  than  through  a  banker  was 
guilty  of  negligence,  but  that  it  was  not  necessary  that 
the  banker  through  whom  it  was  paid  should  be  the 
same  whose  name  was  first  written  upon  it.  That  this 
custom  afforded  facilities  for  tracing  the  cheque,  but 
did  not  restrict  its  negotiability;  that  the  cheque  still 
remained  payable  to  bearer  and  transferable  by  delivery, 
and  that,  if  the  transfer  was  bona  fide  and  for  value,  the 
property  in  the  cheque  passed  whether  there  was  caution 
or  not.  He  told  the  jury  that  the  points  relied  on  by 
the  plaintiffs'  counsel  were  very  material  evidence  for 
them,  in  considering  whether  the  defendant  believed 
the  cheque  to  be  Pridmore's  property;  but  that  they 
must  find  for  the  defendant  if  they  believed  he  gave 
value  for  the  cheque  bona  fide,  whether  negligent  or 
not     The  verdict  was  for  the^defendant. 

Edwin  James  now  moved  for  a  new  trial   on   the 

(a)  7  Exeh.  389.  402. 

3  d  2 
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1856.  ground  of  misdirection.  In  Bellamy  v.  Maijoribanks  (a) 
Carlo*  Parke  B.,  in  delivering  the  considered  judgment  of  the 
Ireland.  Court,  after  explaining  the  effect  of  the  custom,  says: 
"  We  think  the  crossing  of  a  cheque  is  a  protection  and 
safeguard  to  the  owner  of  the  cheque,  and  that,  in  the 
event  of  a  banker  paying  a  crossed  cheque  otherwise 
than  through  a  banker,  the  circumstance  of  his  so  paying 
would  be  strong  evidence  of  negligence  in  an  action 
against  him."  He  adds:  "  If  the  banker  disregarded  the 
custom  and  paid  the  cheque  to  a  private  individual,  that 
circumstance  would  be  strong  evidence  against  him  in 
the  event  of  his  seeking  to  charge  his  customer  with  the 
payment,  if  the  person  actually  presenting  it  was  not 
the  lawful  holder  and  bearer  of  the  cheque.  The  lawful 
owner  of  a  cheque  is  of  necessity  entitled  to  receive 
payment  of  it"  "  No  prudent  banker,  however,  would 
pay  a  crossed  cheque  otherwise  than  to  a  banker,  except 
he  was  fully  satisfied  as  to  the  title  qf  the  party  pre- 
senting it  to  receive  payment  If  he  did  so,  he  would 
run  the  risk  of  the  bearer  of  the  cheque  having  no  title 
to  it."  If  Masterman  $-  Co.  had  paid  this  cheque  to 
Pridmore,  the  effect  of  the  crossing  would  have  made 
them  do  so  at  their  peril.  They  paid  through  Gosling 
Sf  Co.,  and  are  therefore  justified;  but  the  crossing  ought 
to  have  the  same  effect  in  making  the  defendant  take 
the  cheque  at  his  peril.     (He  also  moved  on  affidavits.) 

Coleridge  J.  As  to  the  supposed  misdirection,  I 
think  there  was  no  objection  to  the  summing  up.  The 
argument  of  Mr.  James  is  based  upon  a  misapplication 
of  the  remarks  of  Parke  B.*in  Bellamy  v.  Maijoribanks  (a). 

(a)  7  Exch.  389.  403. 
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He  was  speaking  there  of  what  would  be  a  valid  pay-  1856. 
ment  by  the  banker  on  whom  the  cheque  was  drawn,  cIrlon 
entitling  that  banker  to  charge  the  payment  against  his  jRElAnd. 
customer,  though  it  turned  out  that  the  person  who 
received  the  money  was  not  the  lawful  holder  of  the 
cheque.  The  present  question  is  a  very  different  one, 
namely,  what  circumstances  prevent  a  transferee  of  a 
cheque  for  value  from  being  the  lawful  holder.  Now, 
when  once  it  is  admitted  that,  notwithstanding  the 
crossing,  the  cheque  remains  negotiable  by  delivery, 
the  case  is  clear.  The  crossing  on  the  cheque  with 
the  name  of  a  particular  banker  may  be  notice  to  the 
transferee  that  the  cheque  was  intended  at  one  time  to 
be  presented  through  that  banker;  and  such  notice  may 
be  an  ingredient,  with  others,  calling  on  the  transferee 
to  shew  that  he  gave  value  for  it,  and  may  be  evidence 
of  want  of  honesty  in  the  transfer;  but  the  question 
for  the  jury  must  be,  Was  the  transfer  bona  fide  and 
for  value  ?  That  question  was  in  this  case  properly  left 
to  the  jury. 

Wiohtman  J.  I  am  of  the  same  opinion.  The 
remarks  in  Bellamy  v.  Marjoribanks  (a)  are  not  appli- 
cable to  the  case  of  a  third  person  taking  the  cheque. 
It  is  admitted  that  the  cheque  remains  negotiable ;  and, 
that  being  so,  the  effect  of  the  crossing  can  only  be  as 
evidence,  calling  on  the  transferee  to  prove  more  clearly 
that  he  gave  value  and  took  the  cheque  bona  fide. 

Cbompton  J.  I  perfectly  concur  in  what  was  said 
in  the  Exchequer  in  Bellamy  v.  Marjoribanks  (a).     If 

(a)  7  Exch.  389.  403. 
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1856.  a  banker,  who  has  paid  a  cheque  to  a  person  not  the 
Caelon  lawful  holder,  seeks  to  debit  his  customer  with  it,  the 
Ireland,  question  for  the  jury  would  be  whether  there  was  neg- 
ligence in  so  paying,  And  the  custom  as  to  crossed 
cheques  would  be  important  evidence  for  the  jury  as  to 
that  issue,  in  the  manner  pointed  out  in  Bellamy  v. 
Marjoribanks  (a).  But,  where  the  issue  is  as  to  who 
is  the  lawful  holder,  the  question  for  the  jury  is,  not 
whether  there  was  negligence  in  the  transferee,  but 
whether  there  was  value  and  bona  fides.  All  that  is 
said  in  Bellamy  v.  Marjoribanks  (a)  a3  to  the  effect  of 
the  custom  as  evidence  of  negligence  where  that  is  the 
issue  is  also  applicable  here  where  the  issue  is  as  to 
bona  fides;  and,  in  the  present  case,  it  was  so  left  to 
the  jury ;  but  the  crossing  does  not  alter  the  nature  of 
the  issue.  Mr.  James  is  driven  to  contend  that  the 
effect  of  the  crossing  of  a  cheque  is  to  cast  on  the 
transferee  a  further  duty  than  in  the  case  of  an  ordinary 
negotiable  instrument  transferable  by  delivery;  but  I 
think  that  is  wrong.  The  question,  wherever  an  instru- 
ment is  negotiable  and  passes  by  delivery,  must  be  the 
same.  For  a  time  it  was  supposed  that  the  question 
was  whether  there  had  been  reasonable  care  and  caution 
on  the  part  of  the  transferee ;  and  so,  in  some  cases,  it 
was  left  to  the  jury ;  but  it  has  for  some  time  been  the 
settled  law  that  want  of  care  and  caution  is  only  evi- 
dence of  want  of  good  faith,  and  that  the  question  for 
the  jury  is  whether  the  transfer  was  bona  fide  and  for 
value.  To  lay  down  a  different  rule  in  cases  of  crossed 
cheques  would  be  to  attempt  at  once  to  leave  them 
negotiable,  and  yet  make  them  not  negotiable. 

(a)  7  Exch.  389.  403. 
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Lord  Campbell  C.  J.  On  consideration,  I  think  1856. 
the  direction  I  gave  at  Nisi  priils  right,  and  that  the  Caklon 
question  for  the  jury  was  whether  the  defendant  took  Ireland. 
the  cheque  bona  fide,  and  for  value.  The  cheque  was 
payable  to  the  bearer  and  negotiable.  The  crossing 
cannot,  in  the  nature  of  things,  at  once  leave  it  payable 
to  bearer,  and  also  make  it  not  payable  to  the  bearer. 
It  leaves  it  negotiable ;  and,  that  being  so,  the  question 
is  the  same  as  if  it  were  a  bank  note,  or  any  other 
negotiable  instrument  transferable  by  delivery ;  that 
question  is  whether  it  was  taken  in  good  faith,  not 
whether  there  was  due  care,  or  whether  there  were 
circumstances  that  ought  to  have  awakened  suspicion. 
It  has  been  erroneously  supposed  that  this  ruling  made 
an  alteration  in  the  law,  and  weakened  the  security 
derived  from  crossing  cheques.  That  is  a  mistake. 
The  circumstance  that  the  cheque  was  crossed  was 
an  element  for  consideration  in  determining  whether 
there  was  good  faith;  but  the  proper  question  was 
whether  there  was  good  faith.  Such  was  the  old  law ; 
for  a  time,  in  some  cases,  the  question  was  left  whether 
there  had  been  care  and  caution.  That  was  an  inno- 
vation ;  and  it  has  now  been  decided  repeatedly  that  it 
was  wrong,  and  that  the  old  law  is  in  force  (a). 

Edwin  James  then  obtained  a  rule  Nisi  on  affidavits, 
which  was  afterwards,  in  this  Term,  discharged. 

(a)  See  note   in  1  Smith* $  Lea.  Co.  398  (4th  ed.)  to  Miller  v.  Race, 
1  Burr.  452. 
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Saturday, 
January  12th. 


Western  Wood  against  William  Bell,  James 
Rhodes  and  Frederick  Moser. 


J.9  a  ship 
builder,  agreed 
to  build  an 
iron  steam 
ship  for  W. 
on  the  same 
terms  as  other 
vessels  which 
he  had  pre- 
viously built 
for  him.     By 
reference  to 
these  terms  it 
appeared  that 
the  price  was 


A   SPECIAL  case  for  the  opinion  of  this  Court  was 

stated  in  this  and  another  action.     It  was  agreed, 

however,  on  the  argument,  that  the  points  arose  only 

in   the  present  action.     All  mention  of  the  other  is 

therefore  omitted  in  the  report 

There  were  no  pleadings  in  this  action,  but  only  a 
writ  issued  on  the  27th  day  of  March  1855.  The 
plaintiff  claimed  to  recover   The  Britannia  vessel  and 

to  be  16,000*, 

payable  by  instalments,  the  first  instalment  to  be  10002.  payable  immediately.  The  second, 
third  and  fourth,  of  1000/.  each,  to  be  payable  at  the  end  of  two,  three  and  four  months 
respectively  from  the  date  of  the  order ;  the  remaining  12,000/.  to  be  payable  by  instalments 
of  3000/.  each,  the  first  3000/.  at  the  end  of  six  months,  provided  the  vessel  was  plated  and 
decks  laid ;  the  second  3000/.  at  the  end  of  eight  months,  provided  the  vessel  was  ready  for 
trial ;  the  third  3000/.  at  the  end  of  eleven  months,  provided  the  vessel  was  according  to 
contract  and  perfectly  completed ;  the  last  instalment  of  3000/.  at  the  end  of  thirteen 
months ;  the  vessel  to  be  built  under  the  superintendence  of  H ,  appointed  for  that  purpose 
by  JF.,  and  according  to  bis  specifications. 

The  building  commenced  under  the  superintendence  of  H,  W.  advanced  money  to  J. 
in  anticipation  of  the  instalments.  In  the  tenth  month  /.  became  bankrupt :  the  vessel 
was  at  that  time  unfinished  in  J.'s  yard;  and  engines  and  parts  of  the  frame  work  of  the 
vessel,  adapted  for  the  unfinished  ship,  but  not  yet  fixed  into  her  frame  work,  were  there 
also.  W.  claimed  the  unfinished  vessel  and  these  engines  and  parts  of  the  frame  work. 
The  assignees  of/,  kept  them  as  part  of  the  estate  of/.  The  amount  paid  in  advance  by 
W,  exceeded  the  value  of  this  property. 

A  case  was  stated  for  the  opinion  of  this  Court,  setting  forth  the  above  facts,  and  also  that 
the  unfinished  ship  was  known  at  J.'s  yard  as  frVs  ship,  and  that  H.  had,  with  S.'s  consent, 
before  the  bankruptcy,  stamped  JrVs  name  on  the  keel  of  the  vessel,  for  the  express  purpose 
of  indicating  that  she  was  the  property  of  W.  The  questions  were,  whether  the  property 
belonged  to  W.  or  the  assignees.  And  whether  FT.  could  recover  special  damages  for 
the  detention  of  the  ship,  beyond  its  value. 

Held  that,  whether  the  property  in  the  unfinished  ship  was  under  the  contract  to  vest  as 
it  was  building,  depended  upon  the  intention  of  the  contracting  parties;  that  the  provision 
making  the  payment  of  the  instalments  partially  dependent  upon  the  progress  of  the  ship 
was  an  indication  of  intention  to  vest  the  property  as  it  was  building ;  that  the  building  of 
the  vessel  under  the  controul  of  H.  acting  for  W.  was  a  stronger  indication  of  intention ; 
that  these  might  not  be  sufficient  by  themselves;  but  that,  /.,  whilst  sui  juris,  having  con- 
sented to  the  stamping  of  the  name  of  W.  on  the  frame  work  as  declaring  it  bis,  the 
conclusion  from  all  the  facts  together  was  that  the  property  did  vest.  And  that  property 
in  the  loose  engines  and  materials  appropriated  to  the  ship  followed  the  ship  itself. 

Held,  also,  that  W.  might  recover  special  damage. 
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the  several  descriptions  of  property  hereinafter  men-        1856. 
tioned,  or  their  value,  and  damages  for  their  detention.  Wood 

The  case  in  substance  stated  that  Western  Wood,  the  bell. 
plaintiff,  is  the  chairman  of  The  Spanish  and  Portuguese 
Screw  Steam  Shipping  Company.  Ever  since  the  for- 
mation of  the  Company,  John  Hall  has  been  and  still  is 
ship  broker  of  the  Company.  William  Bell,  James  Rhodes 
and  Frederick  Moser,  the  defendants,  are  assignees  of 
William  Joyce,  a  bankrupt;  he  was  adjudged  a  bank- 
rupt on  a  petition  dated  and  filed  on  the  11th  day  of 
December  1854,  having  committed  an  act  of  bankruptcy 
by  executing  and  filing  a  declaration  of  insolvency  on 
that  day. 

Joyce  was  a  ship  builder  and  a  manufacturer  of 
steam  engines  for  ships,  under  the  firm  of  WiUiam 
Joyce  Sf  Company,  at  two  ship  building  yards,  at  a 
workshop  or  factory  called  The  Greenwich  Iron  Works 
at  Greenwich.  One  of  these  yards  or  wharves  he 
had  occupied  for  the  purposes  of  his  business  many 
years  before  his  bankruptcy;  but  he  first  became  pos- 
sessed of  the  other,  called  The  Dreadnought  Wharf, 
about  the  month  of  February  1854.  In  July  1853, 
Joyce  was  building  and  had  nearly  completed,  at  the 
wharf  of  which  he  was  longest  possessed,  an  iron  screw 
steam  vessel  afterwards  called  The  Peninsula.  In  July 
1853,  Joyce  entered  into  a  contract  with  Wood  for  the 
sale  of  this  ship.  The  Peninsula  was  completed  and 
paid  for,  and  was  launched  in.  August  1853,  and  was 
accepted  under  the  contract  and  duly  registered  in  the 
name  of  Wood.  The  case  set  out  the  following  letter 
from  Joyce  to  Wood,  dated  10th  September  1853.  "  Sir. 
We  agree  to  build  a  new  steamer  according  to  the 
specification  rendered  us  by  Mr.  John  Hall  Junior  for 
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1856.       the  8um   of  1^000£y  payable   as  follows:    1000/.   on 
— ^^ —  Monday  next    the    12th    September;    1000/.   on   12th 

*•  November;   lOOOt  on  12th  December;   and  1000/.  on 

Bell. 

12th  January  1854 ;  the  remaining  12,000/.  by  instal- 
ments of  3000£  each;  the  first  on  10th  March  1854, 
providing  the  vessel  is  plated  and  decks  laid ;  second, 
3000/1  on  May  10th,  providing  the  vessel  is  ready  for 
trial;  third,  3000/.  on  August  10th,  provided  the  vessel 
is  according  to  contract  and  properly  completed;  the 
fourth  and  last,  3000/.  on  October  10th  (or  by  bilk  of 
exchange  dated  August  10th  due  in  October).  We  bind 
ourselves  to  have  the  vessel  ready  by  the  8th  of  May  1854, 
or  thereabouts,  and  also,  if  The  Peninsula,  now  in  hand, 
proves  a  failure,  or  not  according  to  agreement,  the 
cash  advanced  for  the  new  vessel  to  be  placed  to  the 
credit  of  Peninsula  against  her  last  payment,  and  your 
liability  on  both  vessels  to  cease.  Trusting  this  may  meet 
your  views,  and  that  you  will  accept  our  thanks  for  past 
favours,  (Signed)  William  Joyce  Sf  Co.19  A  copy  of  the 
specification  referred  to  in  the  above  letter  was  annexed 
to  the  case.  It  is  not  necessary,  for  the  purposes  of  the 
report,  to  notice  it  further.  The  vessel  referred  to  in 
(his  letter  was  commenced  in  September  or  October  1853; 
she  was  built  on  the  slip  of  The  Peninsula,  and  was, 
before  completion,  called  The  Gibraltar,  and  was  regis- 
tered by  that  name.  Wood  was  registered  as  her  sole 
owner.  On  the  3d  November  1853,  and  whilst  The 
Gibraltar  was  iu  progress,  Joyce  wrote  and  sent  to  Wood 
the  following  letter.  "  Dear  Sir,  Should  you  require 
two  or  more  vessels  of  the  same  size  and  power  as  I  am 
now  building  for  you,  I  will  engage  to  build  them  at  the 
same  price,  say  16,000/.  each,  provided  I  have  the  order 
for  one  within   say  four   months,   and  another  in  say 
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eight  months,  from  this  date.  Pray  accept  my  best  1856. 
thanks  for  all  favours.  (Signed)  William  Joyce."  The  ^~ 
vessel  referred  to  in  this  letter  as  then  being  built  was  BJLL 
The  Gibraltar.  In  January  1854,  John  Hall,  who  was 
then  superintending  the  construction  of  The  Gibraltar, 
proposed  to  alter  the  plan  of  the  vessel  by  fitting  her 
with  a  spar  deck :  and,  on  the  30th  January  1854,  John 
Hall,  with  the  authority  of  Wood,  arranged  that  such 
proposed  alteration  should  be  made  in  the  terms  con- 
tained in  the  following  letter  from  William  Joyce  tf  Co. 
to  John  Hall  on  the  31st  day  of  January  1854.  "  Dear 
Sir.  In  reference  to  our  conversation  of  yesterday,  it 
is  understood  that  the  ship  now  building,  to  be  named 
Gibraltar,  shall  be  fitted  with  a  spar  deck,  instead  of 
present  arrangement,  for  payment  of  iOOL  extra,  and  of 
course  any  and  all  additional  cost  of  boats  &c.  &c.  that 
may  be  incurred  in  consequence  of  the  same.  (Signed) 
William  Joyce  8f  Co."9  On  the  2d  of  March  1854,  and 
whilst  T/ie  Gibraltar  was  in  progress,  Wood  wrote  and 
sent  to  Joyce  the  following  letter.  "  Dear  Sir.  In  con- 
formity with  your  offer  under  date  of  the  3d  of  November, 
I  now  beg  to  give  you  the  order  for  another  screw 
steamer  of  the  same  size  and  power  as  that  which  you 
are  now  building  for  me,  at  the  price  agreed  upon ;  viz. 
16,000/.  (Signed)  Western  Wood"  Joyce,  on  the  same 
day,  wrote  to  Wood  in  answer  the  following  letter. 
"  Dear  Sir.  Permit  me  to  thank  you  for  your  valued 
order  for  a  new  screw  steamer  just  received  by  Mr.  Hall; 
you  may  rely  that  every  exertion  and  attention  shall  be 
given  to  execute  it  in  the  most  satisfactory  manner. 
(Signed)  William  Joyce."  On  the  16th  of  March  1854, 
Joyce  applied  to  Wood  for  an  advance  of  7000/.  Wood 
accordingly,  on  the  16th  of  March  1854,  advanced  to 
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1856.  Joyce  7000/.,  on  the  terms  of  the  following  letter  and 
Wood  another  of  the  same  date  hereinafter  set  forth.  Both 
Bell.  were  *HZne&  by  Joyce;  but  the  body  was  in  the  writing 
of  Wood;  which  letters  were  delivered  on  the  day  of 
their  date  to  Wood.  "Greenwich,  March  16,  1854. 
Dear  Sir.  We  beg  to  acknowledge  the  receipt  of  7000/., 
as  an  advance  upon  a  screw  steamer  which  we  have 
contracted  to  build  for  you,  similar  to  The  Gibraltar 
now  in  progress  for  your  account ;  which  advance  it  is 
agreed  shall,  in  the  event  of  your  giving  us  an  order  for 
another  vessel  within  the  period  limited  by  our  letter  of 
the  3d  of  November  last,  be  considered  as  an  advance 
in  equal  moieties  upon  each  of  such  two  vessels ;  but, 
failing  such  further  order  for  another  vessel,  shall  be 
considered  as  an  advance  of  4000/1  upon  the  new  vessel 
already  contracted  for,  and  a  prepayment  of  3000/.  upon 
The  Gibraltar,  now  in  course  of  construction.  And  we 
hereby  agree  to  pay  interest  at  5  per  cent,  per  annum 
upon  such  sum  of  7000/.,  the  same  to  be  calculated  from 
this  day  up  to  such  periods  as  may  be  agreed  upon  for 
the  instalments  becoming  payable  upon  such  one  or 
both  new  vessels,  if  the  whole  of  the  said  sum  of  7000/. 
be  applied  to  them,  or  as  regards  400021  to  such  period 
as  above  with  respect  to  the  vessel  already  contracted 
for,  and  as  regards  3000/.,  to  such  periods  as  the  instal- 
ments due  upon  The  Gibraltar  become  payable,  as  the 
case  may  be.  (Signed)  William  Joyce  Sf  Co"  The 
vessel  referred  to  in  the  last  mentioned  document  as 
contracted  to  be  built  is  the  vessel  ordered  by  letter  of 
the  2d  of  March  1854,  afterwards  called  The  Britannia; 
and  no  further  order  was  ever  given.  Joyce  signed  and 
delivered  to  Wood  the  following  document.  "  Greenwich, 
March  16,  1854.     Dear  Sir.    In  consideration  of  7000/. 
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this  day  advanced  by  you  to  my  house  of  William  Joyce        1856. 
§•  Co.,  engineers,  Greenwich,  I  hereby  bind  myself  to        Wood 
deposit  with  you  as  security  for  such  sum  the  lease  of        B^ 
the  premises  known  *s  Dreadnought  Wharf  at  Greenwich, 
in  the  county  of  Kent,  with  a  bill  of  sale  of  all  the  erec- 
tions now  standing,  together  with  such  new  buildings  as 
may  hereafter  be  erected  upon  the  said  premises,  and 
the  policies  of  insurance  upon  the  same,  together  with 
the  fixed  plant  and  other  moveable  machinery,  of  which 
a  schedule  shall  be  delivered  to  you.     The  above  secu- 
rities to  be  completed  as  expeditiously  as  the  case  will 
admit.  And  as  a  further  security  I  hereby  agree  to  deposit 
with  you  a  policy  for  2000/.  upon  my  own  life.  (Signed) 
William  Joyce?    On  or  about  the  8  th  of  May  1854, 
Joyce  deposited  with  Wood  the  lease  of  the  Dreadnought 
Wharf.     Shortly  after  2d  March  1854  it  was  agreed 
between  Joyce  and  Wood  that  the  price  of  the  vessel, 
ordered  on  that  day,  should  be  paid  by  instalments  at 
times  corresponding  with  those  agreed  upon  with  regard 
to  The  Gibraltar ;  and  it  was  understood  that  the  speci- 
fication for   Tlie  Gibraltar  should  be  followed  in  the 
construction  of  the  vessel  ordered  on  the  2d  March. 
On  the  21st  of  November  1854,  Joyce  wrote  and  gave  to 
Wood  an  account  of  moneys  received  by  Joyce  from 
Wood:   it  was   headed,   "Steam   ships   Gibraltar  and 
Britannia ;"  and  then  stated,  at  various  dates,  a  variety 
of  payments  amounting  in  the  whole  to  32,500/.     At 
the  bottom  was  the  following  receipt.     "  Received  of 
Western  Wood,  Esq.,  at  the  several  times  specified  in 
the  above  account,  the  several  sums  as  per  above  state- 
ment, for  and  on  account  of  the  two  iron  screw  steamers, 
Gibraltar  and  Britannia,  now  in  course  of  construction 
for  him.     William  Joyce?    This  account  was  a  correct 
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1856.  statement  of  the  payments  made  by  Wood  to  Joyce,  and 
Wood  °f  *he  dates  of  the  payments.  The  payments  were 
Bell.  made  m  advance  of  the  several  instalments  due  on 
account  of  the  said  ships  Gibraltar  and  Britannia,  and 
were  so  made,  partly  because  Joyce  from  time  to  time 
applied  to  Wood  for  money  to  enable  him  to  proceed 
with  the  said  vessels,  and  partly  because  Wood  had 
promised  Joyce  to  assist  him  as  well  as  he  could  in 
advancing  money  for  such  purpose.  On  24th  November 
1854,  Wood  advanced  Joyce  the  sum  of  300/.  to  enable 
him  to  pay  his  workmen  on  the  next  day ;  and  on  24th 
November  1854  Joyce  represented  himself  to  Wood  to 
be  solvent.  On  25th  November,  Joyce  received  the  fol- 
lowing letter  from  the  solicitors  of  Wood.  "  Britannia. 
Sir.  By  Mr.  Wood's  instructions  we  send  you  the 
accompanying  draft  for  confirming  to  him  the  transfer 
of  this  vessel  &c. ;  and  we  have  to  request  that  you  will 
complete  it,  by  specifying  all  such  parts  of  the  work, 
material,  engines  &c.  as  belong  to  The  Britannia,  and 
are  to  be  comprised  in  this  document  Be  good  enough 
to  return  it  early  on  Monday.  Mr.  Medwin  will  act  for 
Mr.  Wood  in  the  proposed  valuation."  A  draft  of  an 
indenture  accompanied  this  letter.  Wood,  at  the  same 
time,  wrote  and  sent  to  Joyce  the  following  letter.  "  I 
was  very  sorry  to  find  that  you  have  not  been  with  Mr. 
Curling'9  (one  of  Wood's  solicitors)  "  up  to  1  o'clock, 
when  I  left  him.  I  hope  you  have  been  there  since; 
you  have  not  a  moment  to  lose ;  for  you  assuredly  will 
not  have  one  sixpence  more  money  till  the  matter  is 
completed,  and  Saturday  will  soon  be  here  again. 
Yours  faithfully,  Western  Wood.1*  Wood  more  than 
once,  about  the  last  mentioned  date,  urged  Joyce  to 
carry  out  the  assignment;  but  Joyce  objected  to  do  so, 
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on  the  ground  that  he  would  be  thereby  signing  him-  2856. 
self  and  his  creditors  out  of  every  thing  he  possessed;  Wood 
but,  during  the  discussion  as  to  making  the  assignment,  ▼• 

he  admitted  that  The  Britannia  was  the  property  of 
Wood.  On  the  27th  and  28th  November  1854,  respec- 
tively, Wood  wrote  and  sent  Joyce  letters,  which  were 
set  out  in  the  case.  They  were  such  as  clearly  to  shew 
that  he  was  pressing  Joyce,  and  that  no  point  as  to 
voluntary  preference  could  arise  in  the  case.  On  the 
6th  December  1854,  Medwin,  a  manufacturer  of  steam 
engines  and  licensed  appraiser,  by  direction  of  Wood, 
went  over  the  Dreadnought  Wharf  and  Greenicich  Iron 
Works  in  order  to  value  the  effects  there  not  belonging 
to  The  Gibraltar  or  the  vessel  ordered  on  the  2d  March 
1854  and  then  called  The  Britannia,  as  hereinafter 
mentioned ;  and  Joyce  then  pointed  out  to  Medxoin,  in 
order  to  enable  him  to  make  the  valuation  and  as  the 
representative  of  Wood,  parts  of  a  steam  engine  as 
belonging  to  The  Britannia**  engine.  Medwin,  at  the 
same  time  and  under  the  superintendence  of  Joyce, 
made  out,  from  an  account  contained  in  the  books  of 
Joyce,  an  inventory  of  the  parts  so  pointed  out,  and 
sent  that  inventory  to  Wood.  A  copy  of  the  inventory 
was  annexed  to  the  case.  It  is  not  necessary  to  set  out 
any  part  of  it  in  the  report.  On  the  7th  December  1854, 
The  Gibraltar  was  launched,  and  Wood  obtained  pos- 
session of  her:  but  she  never  has  been  completely 
finished  by  Joyce  according  to  the  contract  above  set 
forth ;  and  the  value  of  the  work  left  incomplete,  accord- 
ing to  the  contract  rate,  is  to  be  taken  for  the  purposes 
only  of  this  case  to  amount  to  about  2000/1  The  con- 
struction of  The  Britannia  commenced  in  or  about 
March  1854,  was  proceeded  with  at  the  Dreadnought 
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1 856.  Wharf  from  the  commencement,  in  March  1 854,  until  the 
Wood  Hth  day  of  December  1854:  since  which  day  all  work  at 
Bell.  &*  Dreadnought  Wharf  and.  factory  has  been  suspended. 
Shortly  after  her  commencement,  Wood  informed  Joyce 
that  she  was  to  be  called  The  Britannia ;  and  she  has 
thenceforth  been  called  and  known  by  that  name  by 
Joyce  and  his  workmen  at  the  Dreadnought  Wharf. 
The  Britannia  is  now  on  the  slip  at  the  Dreadnought 
Wliarf,  in  frame,  not  decked,  and  about  two  thirds  plated 
or  more.  The  payments  applicable  to  The  Britannia, 
after  allowing  the  full  contract  price  of  The  Gibraltar, 
exceed  the  contract  price  for  her  when  completed. 

John  Hall,  assisted  by  Lloyds'  surveyor,  superintended 
on  behalf  of  Wood  the  building  of  both  The  Gibraltar 
and  The  Britannia,  and  gave  directions  respecting  them. 
John  Hall  attended  for  that  purpose  at  the  wharves  two 
or  three  times  weekly.  He  and  Lloyds'  surveyor  from 
time  to  time  objected  to  some  of  the  materials  used,  and 
caused  alterations  to  be  made,  and  materials  so  objected 
to  to  be  removed  from  both  vessels,  and  other  materials 
to  be  substituted  by  Joyce.  In  or  about  July  1854, 
Hall,  by  the  direction  of  Wood,  informed  Joyce  that 
Wood  had  requested  him,  Hall,  to  have  the  name  of 
Wood  punched  upon  the  keel  of  The  Britannia;  the 
object  was  to  secure  the  vessel  to  Wood,  and  was  known 
to  be  so  to  Joyce,  who  consented  to  its  being  done ;  but 
it  was  not  then  done,  owing  to  the  keel  not  being  suffi- 
ciently advanced.  Upon  a  second  requisition  by  Hall, 
in  October  1854,  the  name  of  Wood  was,  by  the  direc- 
tion of  Joyce,  punched  on  a  plate  rivetted  to  the  keel  of 
The  Britannia.  During  the  time  that  The  Britannia 
was  in  course  of  construction,  no  other  vessel  was  being 
built  at  the  said  Dreadnought  Wharf.    In  the  latter  end 
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of  November  1854,  Hall,  with  the  authority  of  Wood  1856. 
and  with  the  assent  of  Joyce,  also  caused  to  be  stamped  wood 
the  name  Britannia  after  the  name  of  Wood  on  the  K^L 
vessel  Tfie  Britannia.  The  value  of  The  Britannia  in 
her  present  state  is  5625/.  The  steam  engines  made 
for  The  Britannia  were  designed  on  a  peculiar  plan  to 
economise  space  in  her  engine  room.  The  engine  room 
was  also  adapted  to  the  engines  to  be  placed  there. 
The  engine  work  for  The  Britannia,  and  the  building 
of  that  vessel,  went  on  contemporaneously  at  the  Green- 
wich Iron  Works  or  factory  and  at  the  Dreadnought 
Wharf  and  factory.  The  several  parts  of  the  engine 
made  for  The  Britannia  were  designed  and  constructed 
so  as  to  fit  each  other,  and  were  marked  when  made,  in 
order  to  facilitate  the  fitting  together.  They  are  easily 
recognisable  as  belonging  to  the  same  engines.  During 
the  progress  of  the  building  of  The  Britannia,  no  other 
marine  engines  than  those  made  for  The  Britannia  were 
being  made  at  the  Greenwich  Iron  Works  or  factory ; 
some  parts  of  the  said  steam  engine  which  are  included 
in  the  inventory  were  completed  for  and  not  fixed  to 
The  Britannia  when  Joyce  became  bankrupt  They 
are  a  considerable  portion  of  a  pair  of  steam  engines, 
and  were  spoken  of  constantly  by  Joyce,  before  his 
bankruptcy,  as  belonging  to  The  Britannia's  engines. 
These  parts  were  lying  at  the  Greenwich  Iron  Works  or 
factory  when  Joyce  became  bankrupt,  and  have  since 
that  time  remained  there.  Their  value  is  530£  Many 
iron  plates  and  angle  irons  were  also  made  for  The 
Britannia.  They  were  prepared  at  the  Dreadnought 
Wharf  by  Joyce  to  be  rivetted  and  affixed  to  The 
Britannia.  They  have  not  yet  been  affixed  to  her,  and, 
at  the  date  of  the  bankruptcy,  were  lying  partly  at  the 
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1856.       Dreadnought  Wharf  near  The  Britannia*  and  partly  at 

Wood        Bishop's  Wharf  near  the  Dreadnought  Wharf  and  are 

Bkll.        now  *n  *ke  possession  of  the  defendants.     They  were 

intended    for    The  Britannia.      In   constructing    iron 

vessels,  it  is  necessary  to  vary  the  form  and  thickness  of 

the  plates  and  angle  irons  according  to  the  positions  in 

the  vessel  in  which  they  are  respectively  to  be  placed. 

Models  of  the  vessels  to  be  constructed,  and  of  various 

sections  of  her,  and  also  drawings  of  the  several  plates 

and  angle  irons,  are  made.  In  the  case  of  The  Britannia, 

such  models  and  drawings  were  made ;  and  the  plates 

were  distinguished  in  the  drawings  by  the  letters  of  the 

alphabet,  to  denote  the  strake  in  the  side  of  the  vessel 

in  which  such  plates  were  respectively  to  be  put,  and 

by  the  Arabic  numerals,  to  denote  the  position  of  each 

plate  in  such  strake.     The  position  of  the  angle  irons 

was  also  denoted  in  such  drawings  by  Arabic  numerals. 

The  plates  and  angle  irons  for  The  Britannia  were  then 

ordered  to  be  manufactured  by  the  manufacturer  at  the 

rolling  mills,  according  to  a  specification  of  the  sizes 

and  thicknesses  referring  to  the  said  pre-arranged  marks 

in  the  drawing.     The  manufacturers  constructed  the 

plates  and  angle  irons  according  to  the  specification  for 

The  Britannia,  and  painted  the  said  pre-arranged  marks 

on  the  plates   and  angle  irons:  the  sizes,  marks  and 

numbers  are  mentioned  in  the  manufacturer's  invoices. 

The  value  of  the  plate  and  angle  irons  is  750/.     A  large 

quantity  of  planking  and  timbers,   for  the  deck  and 

internal  fittings  of  The  Britannia*  were  also  prepared 

at  the  Dreadnought  Wharf,  and  were  intended  to  be 

used  in   The  Britannia,   but  were   not  affixed  to  her 

before  the  bankruptcy,  and  were  then  lying,  and  have 

since  then  remained,  at  the  Dreadnought  Wharf     The 
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planking  and  timbers  were,  before  the  said  bankruptcy        1856. 
and  in  the  month  of  December  1854,  pointed  out  by        WooD 
Joyce  to  Wood  as  belonging  to  The  Britannia.     The        B*|U 
value  of  the  planking  and  timbers  is  248£    On  the  13th 
day  of  January  a.d.  1855,  there  was  a  demand  of  all 
these  articles  from  the  defendants,  and  a  refusal  on  their 
part.     The  defendants,   before   the   commencement  of 
the  action,  refused  to  proceed  with  the  construction  of 
The  Britannia  on  account  of   Wood,   and  claim    The 
Britannia  and  the  several  other  articles  mentioned  as 
parts  of  the  estate  of  Joyce.     The  Court  is  to  draw 
such  inferences  of  fact  as  a  jury  ought  to  do. 
The  questions  for  the  decision  of  the  Court  are : 

1.  Whether  the  plaintiffs,  in  both  or  either  and  which 
of  the  actions,  are  or  is  entitled  to  maintain  the  same  or 
either  and  which  of  them,  and  if  so  what  such  plaintiffs 
or  plaintiff  are  or  is  entitled  to  recover. 

2.  Whether  the  vessel  The  Britannia  and  the  different 
descriptions  of  property  before  enumerated,  or  any  and 
which  of  them,  belong  to  the  plaintiff,  or  either  and 
which  of  them  to  the  defendants. 

3.  Whether  special  damages  beyond  the  property  or 
its  value  are  recoverable;  in  which  event  it  is  agreed 
that  the  amount  of  such  special  damages  shall  be  referred 
back  under  the  said  order  to  be  ascertained  upon  such 
principle  as  the  Court  shall  direct. 

4.  It  is  also  agreed  that  the  Court  shall  give  such 
judgment,  including  costs,  as  they  shall  think  fit 

The  case  was  argued  in  last  Michaelmas  Term  (a\ 

Bovill,  for  the  plaintiff.  The  decisions  have  established, 

(a)  On  Saturday,  November  17th.  Before  Lord  Campbell  C.  J.,  Cole* 
ridge,  Wightman  and  Erie  Js. 

3  e  2 
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1856.  both  among  ship-builders  and  amongst  lawyers,  the 
w^  doctrine  that  the  person  who  has  ordered  a  ship  to  be 
1;vj  |  built  may  make  payments  in  adyance  of  the  price,  so 
as,  in  case  the  builder  fails,  to  have  the  security  of  the 
unfinished  ship  if  it  be  appropriated  to  him.  Woods  v. 
Russell  (a)  was  the  first  case.  There  the  bankrupt 
builder,  Paton,  had  signed  the  certificate  to  enable 
Russell^  the  person  for  whom  he  was  building  the 
vessel,  to  register  her.  Lord  Tenterden,  in  delivering 
the  judgment  of  the  King's  Bench,  whereby  it  was 
decided  that  the  property  of  the  ship  vested  in  Russell, 
relies  much  on  this.  He  says  (b) :  "  The  signing  of 
the  certificate,  here,  to  the  intent  that  the  defendant 
might  obtain  a  registry  in  his  own  name,  was  a  consent 
that  what  was  necessary  to  enable  the  defendant  to 
obtain  such  registry  should,  as  between  them,  be  con- 
sidered as  complete,  and  that,  as  the  defendant  would 
have  to  swear  that  he  was  the  sole  owner  of  the  ship, 
the  ownership  should  be  considered  his."  In  the  present 
case,  the  punching  of  Wood's  name  upon  the  keel  of 
The  Britannia,  and  Joyces  assent  to  the  making  of  the 
inventory,  are  strong  evidence  that  Joyce  agreed  that 
the  ownership  should  be  considered  Wood's.  In  Clarke 
v.  Spence  (c)  this  Court,  in  an  elaborate  judgment,  acted 
upon  the  principle  that  the  ship  in  building  was  appro- 
priated at  each  stage.  In  the  judgment  of  the  Court  it 
is  said  that,  as  the  construction  put  upon  a  ship  building 
contract  in  Woods  v.  Russell  {a)  "has  probably  been 
acted  upon,  since  that  decision,  by  persons  engaged  in 
ship-building,  we  feel  that  we  ought  not  to  depart  from 
such  construction."  [Lord  Campbell  C.  J.  Clarke  v. 
Spence  (c),  if  it  is  to  be  questioned   at   all,  must  be 

(o)  5  B.  j-  Aid.  942.  (*)  5  B.&  AM.  9 17. 

(c)  4  A.  £  E.  448. 
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questioned  in  a  Court  of  error.  But  the  defendants,  no  1356. 
doubt,  will  seek  to  distinguish  it.]  The  fact,  on  which  yr^ 
the  Court  there  much  relied,  that  the  ship  was  built 
under  the  superintendence  of  a  person  appointed  by  the 
party  ordering  the  ship,  exists  in  the  present  case.  In 
Goss  v.  Quinton  (a)  the  ship  was  considered  to  be  appro- 
priated by  facts  not  more  clearly  indicating  an  intention 
than  those  in  the  present  case. 

Then,  assuming  that  the  plaintiff  was  entitled  to  the 
ship,  he  is  entitled  to  compensation  in  damages  for  the 
loss  of  her  use ;  Bodley  v.  Reynolds  (b),  Fletcher  v. 
Tayleur  (c). 

Shee  Serjt,  contra^  The  principles  laid  down  in 
Woods  v.  Russell  (d)  and  Clarke  v.  Spence(e)  are  not 
disputed.  The  question  is  whether  they  are  applicable 
to  the  present  case.  Where  a  contract  provides  that,  as 
the  ship  reaches  certain  stages,  instalments  of  the  price 
shall  be  paid,  it  indicates  an  intention  that  the  property 
in  the  unfinished  ship  shall  vest  as  each  of  those  stages 
is  attained.  Woods  v.  Russell  (d)  and  Clarke  v.  Spence(e) 
decide  that  this  intention  is  effectual  in  law.  But,  unless 
the  contract  for  the  purchase  of  a  chattel  to  be  built 
amounts  to  a  purchase  of  unfinished  articles,  the  pro- 
perty does  not  vest  till  the  chattel  is  complete ;  Atkiiison 
v.  Bell  (g).  The  fact  that  the  price  was  paid  in  advance 
is  immaterial,  unless  it  was  part  of  the  contract  that  the 
property  should  be  purchased  piecemeal;  Mucklow  v. 
Mangles  (A),   Laidler  v.    Burlinson  (t),    Blackburn   On 

(a)  3  Af.  fr  G.  825.  (6)  8  Q.  B.  779. 

(e)  17  Com.  B.  21.  (<*)  5  B.  fr  Aid.  942. 

(e)  AA.bE.  448.  (g)  8  B.  fr  C.  277,  282. 

(A)   I  Tauni.  318.  (i)  2  M .  fr  IK  602. 
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1856.  Contract  of  Sab,  160.  In  the  present  case,  the  prepay- 
w~j  ments  stipulated  for  are  to  be  made  on  fixed  days, 
irrespective  of  the  stage  to  which  the  vessel  should  have 
progressed.  They  cannot  therefore  be  taken  to  indi- 
cate an  intention  to  purchase  the  ship  by  pieces.  [Erie 
J.  But,  assuming  for  the  moment  that  the  law  was  as 
you  state  it,  and  that  both  Wood  and  Joyce  knew  it, 
would  not  their  subsequent  conduct  amount  to  an 
appropriation  of  this  unfinished  vessel  to  Woodf]  In 
one  sense  it  would.  In  Wait  v.  Baker  (a)  Parke  B. 
says :  "  The  word  appropriation  may  be  understood  in 
different  senses.  It  may  mean  a  selection  on  the  part 
of  the  vendor,  where  he  has  the  right  to  choose  the 
article  which  he  has  to  supply  in  performance  of  his 
contract ;  and  the  contract  will  shew  when  the  word  is 
used  in  that  sense.  Or  the  word  may  mean  that  both 
parties  have  agreed  that  a  certain  article  shall  be 
delivered  in  pursuance  of  the  contract,  and  yet  the 
property  may  not  pass  in  either  case.  For  the  purpose 
of  illustrating  this  position,  suppose  a  carriage  is  ordered 
to  be  built  at  a  coachmaker's,  he  may  make  any  one  he 
pleases,  and,  if  it  agrees  with  the  order,  the  party  is 
bound  to  accept  it  Now  suppose  that,  at  some  period 
subsequent  to  the  order,  a  further  bargain  is  entered 
into  between  this  party  and  the  coach  builder,  by  which 
it  is  agreed  that  a  particular  carriage  shall  be  delivered. 
It  would  depend  upon  circumstances  whether  the  pro- 
perty passes,  or  whether  merely  the  original  contract  is 
altered  from  one  which  would  have  been  satisfied  by  the 
delivery  of  any  carriage  answering  the  terms  of  the 
contract,  into  another  contract  to  supply  the  particular 
carriage, — which,  in  the  Roman  law,  was  called  obligatio 

(a)  2  Exch.  1.  ff. 
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ccrti  corporis,  where  a  person  is  bound  to  deliver  a  1856. 
particular  chattel,  but  where  the  property  does  not  pass,  ^~ 
as  it  never  did  by  the  Roman  law,  until  actual  delivery ;  B^L 
although  the  property,  after  the  contract,  remained  at 
the  risk  of  the  vendee,  and  if  lost  without  any  fault  in 
the  vendor,  the  vendee,  and  not  the  vendor,  was  the 
sufferer.  The  law  of  England  is  different:  here  pro- 
perty does  not  pass  until  there  is  a  bargain  with  respect 
to  a  specific  article,  and  every  thing  is  done  which, 
according  to  the  intention  of  the  parties  to  the  bargain, 
was  necessary  to  transfer  the  property  in  it.  '  Appropria- 
tion9 may  also  be  used  in  another  sense,  and  is  the  one 
in  which  Mr.  Butt  uses  it  on  the  present  occasion ;  viz. 
where  both  parties  agree  upon  the  specific  article  in 
which  the  property  is  to  pass,  and  nothing  remains  to 
be  done  in  order  to  pass  it.  It  is  contended  in  this 
case  that  something  of  that  sort  subsequently  took 
place."  In  Laidler  v.  Burlinson  (a)  the  bankrupt 
builder  acted  under  the  superintendence  of  Harris, 
one  of  the  intended  purchasers;  in  Atkinson  v.  Bell(b) 
there  had  been  alterations  made  by  a  person  of  the 
name  of  Kay,  who  acted  for  the  intended  purchasers. 
So  in  Mucklow  v.  Mangles  (c)  the  painting  of  the  name 
of  the  intended  purchaser  on  the  stern  was  evidence  of 
an  appropriation  such  as  to  make  it  an  obligatio  certi 
corporis.  Yet  in  no  one  of  these  cases  did  the  property 
pass.  The  principles  laid  down  by  Parke  B.  in  Wait 
v.  Baker  (d)  are  precisely  those  of  Bayley  J.  in  Atkinson 
v.  Bell(e),  who  says:  "It  is  said,  that  there  was  an 
appropriation  of  these  specific  machines  by  the  maker, 

(a)  2  Af.  £  W.  602.  (6)  8  B.  fr  C.  277. 

(c)  I  Taunt.  318.  (</)  2  Bxch.  1.     ' 

(e)  8  B.  fr  C.  282. 
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1856.  and  that  the  property  thereby  vested  in  the  defendants. 
Wood  ^  think  it  did  not  pass.  Where  goods  are  ordered  to 
Bbll  ^e  ma(^e»  while  they  are  in  progress  the  materials  belong 
to  the  maker.  The  property  does  not  vest  in  the  party 
who  gives  the  order  until  the  thing  ordered  is  completed. 
And  although  while  the  goods  are  in  progress  the  maker 
may  intend  them  for  the  person  ordering,  still  he  may 
afterwards  deliver  them  to  another,  and  thereby  vest 
the  property  in  that  other.  Although  the  maker  may 
thereby  render  himself  liable  to  an  action  for  so  doing, 
still  a  good  title  is  given  to  the  party  to  whom  they  are 
delivered.  It  is  true  that  Kay  saw  these  things  while 
they  were  in  progress,  and  knew  that  the  bankrupt 
intended  them  for  the  defendants;  yet  they  might 
afterwards  have  been  delivered  to  a  third  person." 
The  case  of  Woods  v.  Russell  {a)  is  distinguishable. 
The  foundation  of  that  decision  was,  that,  as  by  the 
contract  given  portions  of  the  price  were  to  be  paid 
according  to  the  progress  of  the  work,  by  the  payment 
of  those  portions  of  the  price  the  ship  was  irrevocably 
appropriated  to  the  person  paying  the  money.  That 
was  a  purchase  of  the  specific  articles  of  which  the  ship 
was  made.  Besides,  there  the  ship  builder  had  signed 
the  certificate  to  enable  the  purchaser  to  have  the  ship 
registered  in  his  name ;  the  legal  effect  of  which  was 
held  to  be  to  vest  the  general  property  in  the  purchaser. 
And  in  Laidler  v.  Burlinson  (b)  the  Court  lay  down 
the  same  principles.  At  all  events  the  property  in  the 
loose  materials  cannot  have  vested*  [Lord  Campbell 
C.  J.  The  articles  specified  in  the  case  had  been,  under 
the  circumstances,  appropriated  to  The  Britannia,  so  as 

(a)  5  B.£  Aid.  942.  (6)  2  M.  $•  W.  602. 
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to  be   part  of  her.     Whether   The  Britannia  was  the        1856'. 
property  of  the  plaintiff  is  a  different  matter.]     Then,        Wood 
as  to  the  special  damages,  they  are  not  recoverable;        B*^ 
Reid  v.  Fairbanks  (a>     [Lord  Campbell  C.  J.     What- 
ever be  the  measure  of  the  damages  in  cases  of  contract, 
we  cannot  say  that  there  may  not  be  special  damages 
in   tort  beyond   the  value  of  the  chattel.      Bodley  v. 
Reynolds  (b)  is  express ;  and  we  approve  of  it.] 

Bovill,  in  reply.  There  was  here  an  assent  by  both 
parties  to  take  the  property.  A  subsequent  assent  may 
convert  what  before  was  a  mere  agreement  to  sell  into 
an  actual  sale ;  and  the  property  thereby  passes ;  Rohde 
v.  Thwaites{c),  Blackburn  On  Contract  of  Sale,  127. 

Cur,  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  judgment 
The  facts  of  this  case,  so  far  as  they  are  material  to 
the  decision  of  the  question  before  us,  may  be  briefly 
stated  as  follows.  Early  in  March  1854,  Joyce,  a  ship 
builder  and  manufacturer  of  steam  engines  for  ships, 
contracted  with  Wood,  the  plaintiff,  to  build  for  him  a 
screw  steamer,  according  to  specifications  then  rendered 
to  him  by  one  John  Hall  for  16,000/.,  payable  in  instal- 
ments of  four  several  sums  of  1000/.  each,  on  days 
named  in  four  successive  months;  3000/.  on  a  day 
named  in  two  months  from  the  last  of  the  four  pre- 
ceding, provided  the  vessel  was  then  plated  and  her 
decks  laid;  3000/;  on  a  day  named  in  the  second 
month  from  the  last  preceding,  provided  she  was  then 
ready  for  trial ;  3000/.  on  a  day  named  in  three  months 

(a)  13  Cam.  B.  692.  (6)  8  Q.  B.  779. 

(c)  6  B.  $  C.  388. 
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1856.  from  that  last  named,  provided  she  was  according  to 
Wood  contract,  and  properly  completed;  and  the  fourth  and 
Bell.  ^a8t  30004L  on  a  day  named,  two  months  from  that  last 
named,  or  by  bill  of  exchange  to  be  due  at  that  time. 
Under  this  contract  the  building  of  the  vessel  com- 
menced in  the  same  month  of  March  1854,  and  was 
carried  on  to  December  in  that  year,  when  all  work  in 
Joyce's  building  yard  ceased,  he  having  become  a  bank- 
rupt ;  she  being  at  that  time  on  the  slip,  in  frame,  not 
decked,  and  about  two  thirds  or  more  plated.  The 
instalments  contracted  for  were  paid  in  advance;  the 
building  of  the  vessel  was  carried  on  under  the  super- 
intendence of  Mr.  Hall  on  behalf  of  the  plaintiff;  he 
examined  the  materials  intended  for  her  before  they 
were  used;  caused  alterations  to  be  made  in  them 
when  he  thought  it  necessary,  and  other  materials  to 
be  substituted  for  such  as  he  rejected.  Soon  after  the 
building  of  the  ship  began,  the  plaintiff  named  her 
The  Britannia  ;  and  she  was  thenceforth  known  by 
that  name  by  Joyce  and  his  workmen.  In  July,  John 
Hall,  by  the  plaintiff's  direction,  requested  Joyce  to  have 
the  plaintiff's  name  punched  on  her  keel.  Joyce  knew 
that  this  was  for  the  purpose  of  securing  her  to  the 
plaintiff;  and  he  consented  to  its  being  done.  It  was 
not,  however,  done  at  that  time,  because  her  keel  was 
not  far  enough  advanced  for  the  purpose ;  it  was,  how- 
ever, done  in  October  by  direction  of  Joyce,  on  a  second 
requisition  made  on  behalf  of  the  plaintiff.  In  the 
month  of  November,  the  solicitors  of*  the  plaintiff  pressed 
Joyce,  whose  affairs  had  become  embarrassed,  to  make  a 
formal  assignment  to  him  of  The  Britannia,  and  the 
engine  and  other  fittings  then  in  preparation  for  her, 
which  he  declined  to  do,  on  the  ground  that  he  would 
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thereby  be  signing  himself  and  his  creditors  out  of  every        1856. 
thing  he  possessed ;  but,  at  the  same  time,  he  admitted       Wood 
that  she  was  the  property  of  the  plaintiff.     Her  steam       bell. 
engines  were  designed  on  a  peculiar  plan  to  economise 
room ;  and  her  engine  room  was  adapted  to  this  con- 
struction;  the  engine  work   was  carried  on  contem- 
poraneously by  Joyce  with  the  building  of  the  vessel; 
the  parts  of  the  engines  were  made  and  marked  so  as 
to  fit  together ;  they  are  easily  recognisable  as  parts  of 
the  same  whole ;  and  during  the  period  in  question  none 
other  were  constructed  by  him.     Iron  plates  and  angle 
irons  made  for  The  Britannia,  upon  her  designs,  and 
prearranged  for  different  parts  of  her,  but    not  yet 
rivetted  to  her;  and  plankings  intended  and  prepared 
for  her,  but  not  fastened  to  her,  were  on  Joyce's  wharf 
at  the  date  of  the  bankruptcy. 

Upon  these  facts  the  first  and  most  material  question 
for  our  determination  is,  Whether  The  Britannia  and 
the  different  descriptions  of  property  before  enumerated, 
or  any  and  which  of  them,  belong  to  the  plaintiff,  or  to 
the  defendants,  the  assignees  of  Joyce  f  The  answer 
to  this  question  must  depend  on  the  construction  of  the 
contract  between  the  parties.  At  the  time  at  which  it 
was  made  Joyce  was  free  to  make  such  contract  as  he 
should  please  in  respect  of  his  goods,  and  of  the  produce 
of  his  labour.  We  are  to  ascertain,  therefore,  what  in 
fact  was  the  contract  which  he  did  make.  When  a  man 
contracts  with  another  to  make  any  article  for  him  for  a 
given  price,  the  general  rule  is,  in  the  absence  of  all 
circumstances  from  which  a  contrary  conclusion  may  be 
inferred,  that  no  property  passes  in  the  chattel  until  it 
be  completed  and  ready  for  delivery ;  on  the  other  hand, 
where  a  bargain  is  made  for  the  purchase  of  an  existing 
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1856.  ascertained  chattel,  the  general  rule,  in  the  same  absence 
WoOD  of  opposing  circumstances,  is,  that  the  property  passes 
immediately  to  the  vendee ;  that  is,  that  there  is  at  once 
a  complete  bargain  and  sale.  But  these  general  rules 
are  both  and  equally  founded  on  the  presumed  inten- 
tion of  the  parties.  If,  in  the  first,  there  are  attendant 
circumstances  from  which  the  intention  may  be  inferred 
that  the  property  shall  pass  in  the  incomplete  and 
growing  chattel  as  the  manufacture  of  it  proceeds,  or 
even  in  ascertained  materials  from  which  it  is  to  be 
carried  to  perfection,  that  intention  will  be  effectuated ; 
and  equally  in  the  latter,  if  it  appear  that  the  parties 
intended  to  postpone  the  transfer  of  the  property  till 
the  payment  of  the  price,  or  the  performance  of  any 
other  condition,  such  intention  will  be  upheld  in  the 
Courts  of  law.  This  principle  we  believe  to  be  settled: 
and  whatever  apparent  difference  may  be  found  in  the 
leading  decisions  on  this  point  turns  rather  on  the 
weight  given  to  particular  circumstances  as  evidences  of 
intention,  that  is  to  say,  in  the  application  of  the  same 
principle  to  the  determination  of  the  cases,  rather  than 
to  any  dispute  about  the  principle  itself.  Previous 
decisions,  therefore,  are  mainly  useful  as  serving  to 
guide  our  judgment  in  estimating  the  weight  of  circum- 
stances as  evidence  of  intention ;  and  in  this  way  they 
are  of  great  importance ;  because,  where  certain  inci- 
dents have  been  held  to  disclose  the  intention  to  pass 
immediately,  or  to  postpone  the  passing  of  property,  it 
may  be  presumed  that  succeeding  Judges  will  give  a 
similar  effect  to  the  same  incidents  in  succeeding  con- 
tracts ;  and  parties  therefore,  especially  in  trade  contracts, 
will  purposely  introduce  or  withhold  them,  in  order  to 
give  effect  with  more  certainty  to  their  intention,  the 
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one  way  or  the  other.  Cases  therefore  such  as  Woods  1355. 
v.  Russell  (a),  Clarke  v.  Spence  (fl),  Laidler  v.  Burlin-  wood 
son  (c)  (and  many  others  might  be  named),  were  most 
properly  referred  to  in  argument;  and  we  ought,  for 
both  the  reasons  we  have  just  mentioned,  carefully  to 
adhere  to  whatever  we  find  decided  in  them  which  is 
applicable  to  any  contract  which  we  may  have  to  con- 
strue. Still  it  must  be  remembered,  after  all,  that  what 
we  have  to  determine  is  a  question  of  fact,  namely,  What 
upon  a  careful  consideration  of  all  the  circumstances  we 
believe  to  have  been  the  contract  into  which  the  parties 
have  entered.  Looking  then  to  the  facts  of  this  case, 
we  find  that  the  vessel  was  to  be  paid  for  by  instalments, 
the  four  first  on  days  named,  and  unconditionally,  with 
no  express  reference  to  the  stage  in  her  building  to 
which  she  might  be  advanced  on  the  arrival  of  those 
days ;  nor  are  we  enabled  to  say  that  the  sums  named 
for  each  payment  would  be  commensurate  with  her 
probable  progress  on  those  days.  The  three  next 
instalments  are  also  made  payable  on  days  certain;  but 
the  two  first  of  these  payments  are  made  to  depend  on 
her  having  been  carried  on  to  certain  specific  stages  in 
her  building  on  those  days  respectively ;  and  this,  as  an 
indication  of  intention,  seems  to  us  substantially  the 
same  as  if  the  days  had  not  been  fixed,  but  the  pay- 
ments made  to  be  due  expressly  when  those  stages  had 
been  reached :  the  payment  of  the  third  is  made  to 
depend  on  her  being,  on  the  day  named,  built  according 
to  contract ;  and  this  is  not  inconsistent  with  her  being 
the  property  of  the  plaintiff,  even  though  she  should 
not  be  in  all  respects  built  according  to  contract;  the 

(o)  5  B.  $•  Aid.  942.  (fc)  4  A.%  E.  448. 

(c)  1  M.$W.  602. 
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1856.       instalment  may  be  made  liable  to  detention  in  order  to 
Wood        secure  her  being  made  so :  the  last  instalment  is  made 
Bell.        payable  at  a  later  day ;  and  no  inference  can  be  drawn 
either  way  from  that  circumstance. 

The  differences  we  have  pointed  out  as  to  the  times 
of  payment  were  relied  upon  by  my  brother  Shee  as 
distinguishing  this  case  from  Woods  v.  Russell  {a)  and 
Clarke  v.  Spence  (J).  We  do  not  think  the  differences 
very  material  when  looked  on  merely  with  a  view  of 
ascertaining  the  intention  of  the  parties;  and  we  attach 
the  less  importance  to  them,  because  the  former  case 
was  not  decided  upon  the  inference  to  be  drawn  from 
this  incident  in  the  contract ;  and  in  Clarke  v.  Spence  (b) 
it  is  admitted  that  this  incident,  taken  alone,  rather 
shews  an  appropriation  of  the  particular  parts  so  paid 
for,  than  the  transference  of  the  general  property  at  any 
time  before  the  whole  vessel  is  completed.  The  next 
circumstance  was  considered  in  Clarke  v.  Spence  (b)  to 
be  more  material,  namely,  that  the  building  was  to  be 
carried  on  under  the  superintendence  of  .an  agent  of 
the  plaintiff's,  who  was  to  decide  on  the  introduction  of 
all  materials  into  her.  It  certainly  could  not  be  con- 
templated that  he  was  to  superintend  the  building  of 
more  than  one  vessel  under  this  contract,  or  that  he 
was  to  superintend  the  building  of  any  vessel  which 
Joyce  could  at  his  pleasure  transfer  to  another  person ; 
still  it  must  be  admitted  that  this  is  by  no  means  con- 
clusive as  to  the  question  of  property;  it  may  be  that  it 
would  have  been  a  breach  of  contract  not  to  deliver 
this  specific  vessel  to  the  plaintiff  as  soon  as  she  was 
completed,  and  yet  the  property,  until  she  was  com- 

(a)  5  B.  fr  Aid.  942.  (ft)  4  A.  £  E.  448. 
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pleted,  might  have  remained  in  Joyce.  But  two  facts  1856. 
still  remain.  Joyce,  at  the  instance  of  the  plaintiff,  Wood 
punches  his  name  on  her  keel,  expressly  for  the  purpose  B*j u 
of  securing  her  to  the  plaintiff;  and,  although  he  refuses, 
after  this,  to  execute  a  formal  assignment  of  her  to  the 
plaintiff,  he  at  the  same  time  admits  her  to  be  the  plain- 
tiff's property.  Both  these  circumstances  occur  when 
Joyce  was  the  master  of  his  property,  and  appear  to  us 
of  the  greatest  importance ;  they  throw  a  light  on  the 
preceding  circumstances,  and  shew  how  they  are  to  be 
understood,  in  so  far  as  they  were  in  themselves 
ambiguous;  and  they  would  be  all  but  conclusive 
evidence  against  Joyce,  as  direct  recognitions  that  the 
property  in  the  vessel  had  passed  from  himself  to  the 
plaintiff.  If  it  be  said  that  the  request  on  the  part  of 
the  plaintiff  to  have  a  formal  assignment  is  evidence  of 
an  admission  on  his  part  that  the  property  had  not  yet 
passed  to  him,  the  answer  is  that  it  was  not  unnatural, 
or  inconsistent  with  the  claim  he  now  sets  up,  that  he 
should,  under  the  circumstances,  desire  some  more 
direct  and  producible  evidence  of  his  title  than  that 
on  which  he  must  otherwise  stand.  And,  if  it  be  said 
that  Joyces  refusal  to  execute  the  assignment  detracts 
from  the  weight  of  his  admission,  because  inconsistent 
with  it,  the  answer  is,  that  it  is  more  fairly  attributable 
to  the  unprincipled  desire  of  a  failing  man  to  cling  to 
that  which  he  may  yet  look  to  as  the  means  of  raising 
money  while  in  his  possession,  and,  as  he  may  suppose, 
of  staving  off  his  entire  ruin.  The  admission  referred 
to  is  a  circumstance  exactly  of  the  same  kind  as  that 
on  which  the  decision  in  Woods  v.  Russell  {a)  mainly 

(a)  5  B.  %  Aid,  942. 
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1856.  turned,  namely,  Baton's  signing  the  certificate  to  enable 
Wood  Russell  to  have  the  ship  registered  in  his  own  name. 
g^L  On  this  Abbott  C.  J.  remarks:  "  In  order  to  register  the 
ship  in  Russell's  name,  an  oath  would  be  requisite  that 
he  was  the  owner,  and  when  Paton  concurred  in  what 
he  knew  was  to  lead  to  that  oath,  must  he  not  be  taken 
to  have  consented  that  the  ownership  should  really  be 
as  that  oath  described  it  to  be  ?"  And,  when  Joyce  tells 
the  solicitors  of  the  plaintiff  that  the  ship  is  the  property 
of  the  plaintiff,  can  he,  or  the  assignees  who  claim  under 
him,  be  heard  to  allege  the  contrary  as  to  a  fact  which 
must  have  been  entirely  within  his  own  knowledge  ? 

On  a  review  of  all  these  circumstances,  which  are 
all  consistent  with  each  other,  and  which  mutually 
strengthen  each  other,  we  have  come  to  the  conclusion 
that  the  property  in  The  Britannia  passed  to  the 
plaintiff  as  she  advanced  in  her  progress  towards  com- 
pletion; and,  if  this  be  so,  it  was  scarcely  contended 
but  that  the  same  decision  ought  to  be  come  to  with 
respect  to  the  engines,  plates,  irons,  and  plankings 
designed  and  in  a  course  of  preparation  for  her,  and 
intended  to  be  fixed  in  her.  The  question  as  to  these 
last  seems  to  be  governed  by  the  decision  as  to  the 
rudder  and  cordage  in  Woods  v.  Russell  (a). 

In  the  course  of  the  argument  we  intimated  our 
opinion  that  special  damage  beyond  the  mere  value  of 
the  property  might  be  recoverable;  and  we  remain  of 
that  opinion. 

Our  judgment,  therefore,  will  be  for  the  plaintiff,  with 
the  usual  costs. 

(a)  5  B.  $■  Aid,  942. 
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Burton  against  Tannahill.  jSSS^W 

ACTION   for   goods   sold    and    delivered,  and   on  An  action  for 
.        _.  „  .     ,  ,       ,        T  goods  supplied 

accounts  stated.     Plea:    Never  indebted.     Issue  for  the  use  of 

.  a  society, 

ttiereon.  instituted 

On  the  trial,  before  Cresswell  J.,  at  the  last  Surrey  \lk\6rut. 


Assizes,  it  appeared  that  the  plaintiff  had  supplied  with  bVstaun&'is 
flour  and  other  articles  a  society  called  The  Stratford  ^^^''}'f 


Economical  Bread   and  Flour  Association;    and    that  against  the 

registered 
defendant  was  a  member  of  the  Society  and  one  of  the  officers  of  the 

,       .       society,  ap- 

committee    of   management.     The    plaintiff  had    also  pointed  to  me 
become  a  member  before  all  the  articles  were  supplied.  wnere  there' 
The  rules  of  the  Society  were  put  in :  and  it  appeared  %&££.  and 
to  have  been  established    under   the    Industrial   and  J^StSST 
Provident  Societies  Act,  1852  (15  &  16   Vict  c.  31.,  JgSjgJ 
"  To  legalize  the  formation  of  Industrial  and  Provident  member  of 

°  the  Society. 

Societies"),  for  the  purpose  of  carrying  on  the  trade  of 

a  bakery.     It  was  proved  that  the  Society  had  been 

registered,  and  that  two  officers  had  been  appointed  and 

registered,  to  sue  and  be  sued  on  behalf  of  the  Society. 

The  counsel  for  the  defendant  objected  that  the  action 

would  not  lie  against  the  defendant,  on  the  grounds 

stated  in  the  rule  after  mentioned.     The  learned  Judge 

reserved  leave   to  move   to  enter   a  verdict    for    the 

defendant :  and  the  plaintiff  had  a  verdict. 

Pearson,  in  last  Term,  obtained  a  rule  Nisi  to  enter 
a  verdict  for  the  defendant,  "on  the  grounds:  First, 
that,  on  the  facts  proved  at  the  trial,  the  verdict  ought 

vol.  v.  3  f  B.  &  b. 
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1856.  to  be  so  entered;  Second,  that  the  defendant  was  only 
Burton  liable,  if  at  all,  as  member  of  a  society  instituted  under 
TannIhill.  the  Provident  Societies  Acts,  the  15th  and  16th  Victoria, 
chapter  31,  and  17  th  Victoria,  chapter  25,  and  that  he 
cannot  be  sued  individually  under  the  1st  section  of  the 
latter  Act,  but  that  the  action  should  have  been  brought 
against  one  of  the  public  officers  of  the  Society  directed 
by  those  Acts  to  be  appointed  to  sue  and  be  sued  on 
behalf  of  such  Society ;  Third,  that  the  plaintiff  and 
defendant,  being  both  members  of  the  said  Society,  were 
partners,  and  therefore  one  could  not  sue  the  other  at 
law." 

H.  Hawkins  now  shewed  cause.  The  second  ground 
(which,  if  valid,  entitles  the  defendant  to  the  verdict) 
rests  upon  stat.  17  &  18  Vict  c.  25.  ("To  amend  the 
Industrial  and  Provident  Societies  Acts,  1852");  sect.  I 
of  which  enacts  that,  "  After  the  passing  of  this  Act,  no 
suit  or  proceeding  shall  be  commenced  or  prosecuted 
by  or  against  the  trustees  of  any  society  registered  under 
the  Industrial  and  Provident  Societies  Act,  1852,  except 
in  the  case  hereinafter  provided;  but  all  suits  and  pro- 
ceedings, whether  at  law,  in  equity,  or  in  bankruptcy 
or  sequestration,  or  otherwise  howsoever,"  "by  or  on 
behalf  of  any  such  society,  against  any  person  or  persons, 
whether  bodies  politic  or  others,  and  whether  members 
or  not  of  such  society,  shall  be  commenced  and  prose* 
cuted  in  the  name  of  one  of  the  two  officers  for  the  time 
being  appointed  to  sue  and  be  sued  on  behalf  of  such 
society,  and  registered  in  pursuance  of  the  directions 
for  such  appointment  and  registration  respectively 
hereinafter  contained;  and  all  suits  and  proceedings, 
whether  at  law  or  in  equity,  or  by  or  on  behalf  of  any 
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person  or  persons,  whether  bodies  politic  or  others,  and  1856. 
whether  or  not  members  of  such  society,  against  such  burton 
society,  shall  be  commenced  and  prosecuted  against  Taknahill. 
such  officers,  or  if  there  shall  be  no  such  officer  for. the 
time  being,  then  against  the  trustees  of  the  said  society." 
Sect  2  gives  directions  for  the  appointment  and  regis-  . 
tration  of  such  officers ;  and  that  has  been  done  here. 
But  the  action  is  not  "  against  such  society :"  the  section 
seems  to  apply  only  where  the  society  is  sued  as  a 
corporation,  or  where  the  trustees  are  sued  for  all. 
{Wxghtman  J.  All  the  members  might  have  been  sued 
here.  Lord  Campbell  C.  J.  They  do  not  constitute  a 
corporation:  they  are  only  an  aggregation  of  indi- 
viduals.] Stat  15  &  16  Vict  c.  31.,  by  sect  8,  enacts 
that  "  all  the  provisions  of  the  laws  relating  to 
Friendly  Societies  shall  apply  to  every  society  to  be 
constituted  under  this  Act,  and  to  every  officer  and 
member  of  such  society,  and  to  every  proceeding  under 
this  Act,  except  so  far  as  any  such  provision  may  be 
expressly  varied  by  this  Act,  or  by  any  rule  expressly 
authorized  to  be  made  by  this  Act"  [Coleridge  J.  But 
stat  17  &  18  Vict  c.  25.  recites  that  clause,  and  that 
"  it  is  expedient  to  vary  the  provisions  of  such  laws  in 
relation  to  societies  registered  under  the  Act  aforesaid, 
so  far  as  concerns  the  manner  in  which  legal  proceed- 
ings shall  be  carried  on  in  any  matter  concerning  such 
society ;"  and  then  follows  sect  1,  to  which  you  referred.] 
That  leaves  open  the  same  question,  whether  this  is  a 
proceeding  against  the  Society.  Now  the  Friendly 
Societies  Act,  13  &  14  Vict  c.  115.  ("To  consolidate 
and  amend  the  laws  relating  to  Friendly  Societies") 
defines,  by  sect.  2,  the  objects  for  which  Friendly 
Societies  may  be  instituted;  sect  13  vests  the  property 
3  p  2 
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1856.  in  trustees,  and  directs  that  they  shall  sue  and  be  sned 
Burton  "  'n  a^  cases  concerning  the  property,  right,  or  claim 
Tannahill.  a^ore8a^  °f  8UCn  society."  That  indicates  the  sort  of 
proceeding  which  may  properly  be  said  to  be  brought 
against  the  society.  Thus,  if,  after  flour  here  had  been 
delivered  on  the  premises  of  the  Society,  any  person  had 
damaged  it,  the  trustees  might  have  sued  under  stat 
13  &  14  Vict.  c.  1 15. :  and,  if  the  suit  had  been  instituted 
after  stat  17  &  18  Vict  c.  25.,  the  action,  if  brought  other- 
wise than  as  there  directed  by  sect.  1,  would  have  failed. 
Sect  11  of  stat.  15  &  16  Vict  c.  31.  clearly  points  to 
a  distinction  of  this  kind ;  for  it  enacts  that  "  nothing 
in  this  or  the  said  recited  Act"  (13  &  14  Vict  c.  115.) 
"shall  be  construed  to  restrict  in  anywise  the  liability 
of  the  members  of  any  society  established  under  or  by 
virtue  of  this  Act,  or  claiming  the  benefit  thereof,  to 
the  lawful  debts  and  engagements  of  such  society." 
[Crompton  J.  Why  may  not  there  be  an  action  against 
the  officers,  and  then  a  proceeding  against  the  individuals 
to  obtain  the  fruits  of  the  judgment?  Wightman  J. 
Just  as  in  the  case  of  joint  stock  companies.  Crompton  J. 
That  seems  the  very  object  of  the  enactments.]  Sect.  5 
of  stat  17  &  18  Viet  c.  25.  enacts  that  judgments 
obtained  against  the  officers  may  be  enforced  as  if  they 
had  been  obtained  against  the  trustees,  still  shewing 
that  the  actions  contemplated  were  those  against  parties 
representing  the  whole  society.  Sects.  9  and  10  suggest 
the  same  view.  [Wightman  J.  You  could  not  sue  the 
Society,  properly  speaking ;  but  you  might  be  compelled 
by  pleas  in  abatement  to  sue  all  the  members.] 

Pearson,  contra,  was  not  called  on   to  support  his 
rule. 


Tannahill. 
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Lord  Campbell  C.  J.     It  seems  to  me  that  this        1856. 
action  might  be  maintained  against  an  individual  except       Burton 
for  stat  17  &  18  Vict  c.  25.     But  sect  1  of  that  statute 
applies  to  this  society,  and  to  an  action  of  this  kind. 
I  have  heard  nothing  which  tends  to  shew  that  we  ought 
to  adopt  a  more  limited  construction. 

Coleridge  J.  Really,  if  we  were  to  assent  to  Mr. 
Hawkins*  distinction,  we  should  defeat  the  object  of 
the  Act 

Wightman  J.  I  am  of  the  same  opinion :  and  cer- 
tainly sect  1  removes  a  great  inconvenience. 

Crompton  J.  concurred. 

Rule  absolute  (a). 


(a)  See  Guthrie  r.  Fiske,  3  Stark.  151 ;   Steward  ▼.  Greaves,  10  M.  £ 
«T.  711. 


Thomas  Sunderland  Harrison  against  Edwin  Saturday. 

_  *  January  1 2th. 

Bush. 


TPHE  decision  respecting  the  taxation  of  costs  in  this 
case  is  reported,  together  with  the  decision  on  the 
rule  for  entering  a  verdict  for  the  defendant,  ante, 
p.  358. 
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jnw'uth      Jewries  against  The  The  Great  Western 

Railway  Company. 

Trow.  Pleas:  T^ROVER  for  trucks.  Pleas:  1.  Not  guilty.  2.  That 
and  Not  plain-  ^e  trucks  were  not  the  property  of  the  plaintiff. 
aTJiSW7"  0n  the  tria1' before  Pollock  C.  B.,  at  the  last  Gloucester 
thatPPUindff  Summer  Assizes,  the  plaintiff  proved  that  he  had  posses- 
ions in  posses.  sion  of  the  trucks  in  question,  which  he  claimed  as  his 
sion  of  goods 
which  he   jt  own  property  under  an  assignment  from  one  Owen,  and 

own  property,  that  the  defendants  had  seized  them,  also  claiming  them 
signmcm  to"  fls  their  own  property  under  an  assignment  from  Owen, 
D^fend^nte  *  executed  after  the  assignment  to  the  plaintiff,  but  before 
ffoo<h  in*  lain-  tbe  P^ainl^  t0°k  possession,  and  whilst  Owen  was  appa- 
tjff's  posses-      rent  owner  of  the  goods.     The  defendants'  counsel,  in 

sion,  claiming  ° 

them  under  an  opening  their  case,  stated  that  he  should  contend  that 

assignment 

from  o.  to        the  assignment  to  the  plaintiff  was  fraudulent  and  void 

whilst  o.  was    against  the  defendants,  and  that  in  addition  he  should  _ 

ownership  of     prove  that,  before  the  plaintiff  took  possession  of  the         ^^^^* 

oulaterdate   truc^s9  Owen  had  become  a  bankrupt,  having  toe  good^fc^HP 

than  the  as-      jn  jjjg  order  an(j  disposition  by  consent  of  the  pl«  "^^^ 
signment  to  r  J  r  I 

the  plaintiff*     an(j  that  the  Court  of  Bankruptcy  had  made  an  ord 

This  was  the  . 

conversion.       they  should  be  sold  for  the  bene6t  of  the  creditors  ui 
The  defence    ,    \       ,  ,  .    , 

was  that  the      the  bankruptcy ;  so  that,  at  the  time  of  the  convi 
o.  to  the         the  goods  were  not  the  plaintiff's,  and  the  defen 
Freudulemas     tf  responsible  at  all  for  the  conversion  were  responsil 

against  the  / 

defendants. 

This  was  left  to  the  jury,  who  found  for  the  plaintiff.     The  defendants  also  offered  at  a 

defence  to  prove  that  O.  had  become  bankrupt  before  plaintiff  took  possession,  and  that 

the  goods  were  in  his  order  and  disposition,  and  therefore  vested  in  the  assignees  before 

the  conversion.    The  Judge  refused  to  permit  this  defence.     On  a  motion  for  a  new  trial. 

Held  that  the  Judge  did  right ;  for  that,  the  plaintiff  being  in  possession,  and  the  defend- 
ants being  wrongdoers  not  claiming  in  any  way  under  the  assignees,  defendants  could  not 
set  up  the  jus  tcrtii  as  a  defence  in  trover. 
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to  the  assignees  of  Owen,  not  to  the  plaintiff.  The 
learned  Chief  Baron  then  stated  that,  unless  some 
evidence  was  given  that  the  defendants  claimed  under 
the  assignees  of  Owen,  he  should  reject  any  evidence  of 
their  title,  as  the  defendants,  if  wrongdoers,  could  not 
set  up  the  jus  terrii  as  a  defence.  The  defendants9 
counsel,  after  arguing  against  this  ruling,  in  submission 
to  it  abstained  from  tendering  any  evidence  to  that 
effect  The  other  question  went  to  the  jury;  and 
plaintiff  had  a  verdict 

Keating,  in  last  Michaelmas  Term,  obtained  a  rule 
Nisi  for  a  new  trial  on  the  ground  of  misdirection,  and 
also  upon  affidavits  as  to  facts  tending  to  shew  that  the 
assignment  to  the  plaintiff  was  fraudulent 
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Whateley  and  Phipson  now  shewed  cause.  The  ruling 
was  correct  The  plaintiff  was  in  actual  possession  of 
the  goods  in  question,  with  at  least  a  claim  of  title. 
The  defendants,  as  it  now  must  be  taken,  wrongfully 
seized  the  goods  in  the  plaintiff's  possession;  and  the 
question  is  whether,  under  those  circumstances,  they* 
can«et  up  the  title  of  a  third  party  as  a  defence.  \  If 
there  had  been  privity  between  the  plaintiff  and  de- 
fendants, as  would  have  been  the  case  if  the  defendants 
had  been  acting  as  warehousemen  for  the  plaintiff,  they 
would  have  been  precluded  from  questioning  the  plain- 
tiff's title  in  any  way.  As  it  is,  they  might  shew  title 
in  themselves,  or  in  any  third  person  for  whom  they 
were  acting:  but,  if  mere  wrongdoers,  they  cannot 
shew  title  in  a  third  party ;  for  mere  possession  is  suffi- 
cient title  as  against  a  wrongdoer ;  Newnham  v.  Steven- v 
son  (a),  Stevenson  v.  Newnham  (b).     [Crompton  J.     In 

(«)  10  Com.  B.  713.  (6)  13  Com.  B.  285. 
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both  cases  the  decision  was  upon  the  ground  that  the 
plaintiff  had  title,  voidable  but  not  avoided,  at  the  time 
of  the  conversion.  In  the  judgment  in  Neumham  v. 
Stevenson  (a)  it  is  expressly  said :  "It  is  not  necessary 
to  determine  whether  the  bare  possession  of  a  mere 
wrongdoer  will,  as  against  a  mere  wrongdoer,  entitle 
the  former  to  maintain  trover  or  trespass:  nor  need  we, 
upon  the  present  occasion,  advert  to  the  distinction  in 
this  respect  between  trover  and  trespass,  recognised  by 
the  civil  law,  and  noticed  in  many  casea."  The  right 
of  the  mere  wrongdoer  to  maintain  trespass  against 
a  person  unjustifiably  depriving  him  of  his  possession 
seems  clear  enough  on  principle :  but  whether  he  can  in 
trover  recover  as  damages  for  the  conversion  the  whole 
value  of  the  property  has  not  been,  I  think,  as  yet 
decided.  It  seems  hard  if  the  person  converting  goods 
is  to  pay  the  full  value  both  to  the  wrongdoer  in  pos- 
session and  to  the  true  owner,  of  whose  title,  it  may  be, 
he  was  ignorant  till  after  the  conversion.]  Fyson  v. 
Chambers  (b)  is  an  authority  that  the  jus  tertii  cannot 
be  set  up.  Leake  v.  Loveday  (c)  may  be  relied  on  by 
the  defendants ;  but  that  case  is  explained  in  the  judg- 
ment of  the  Court  in  Neumham  v.  Stevenson  (rf).  [The 
argument  on  the  affidavits  is  omitted.] 


Keating  and  Scotland,  in  support  of  the  rule.  There 
is  a  distinction  between  trespass  and  trover;  in  the 
latter  case  the  gist  of  the  action  is  property :  and  this 
defence  is  admissible  at  least  in  reduction  of  damages. 
[Wightman  J.  The  proposed  defence,  which  the  Chief 
Baron  refused  to  allow  you  to  set  up,  was  that  neither 


(a)  10  Com.  B.  722. 
(c)  4  Af.  fr  C.  722. 


(6)  9  M.ic  tT.  460. 
(d)  10  Cam.  B.  724. 


Jb 
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the  plaintiff  nor  the  defendants  had  any  title  to  the 
goods.  But  the  plaintiff  was  in  possession;  and  as 
against  a  wrongdoer  possession  is  title.  It  is  so  treated 
in  the  note  (1)  to  Wilbraham  v.  Snow  (a).]  There 
is  no  decision  to  that  effect  [The  argument  as  to  the 
affidavits  is  omitted.] 
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Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
Chief  Baron  did  right  in  refusing  to  admit  evidence  to 
impeach  the  title  of  the  plaintiff.  The  defendants  were 
strangers  to  the  title  which  they  proposed  to  set  up;' 
and  the  plaintiff  had  been  for  some  time  in  possession* 
when  the  defendants  seized  the  goods,  claiming  them  as' 
their  own,  but  having,  as  we  must  now  take  it,  no  right 
to  the  goods ;  Imd  I  think  that,  under  such  circum- 
stances, the  jus_l£rtii  could  not  be  set  up,  by  the  de- 
fendants averring  that  they  themselves  were  mere  wrong- 
doers at  the  time  of  the  conversion,  but  that  there  were 
strangers  who  then  had  a  right  to  take  the  goods.  I  am  of 
opinion  that  the  law  is  that  a  person  possessed  of  goods 
as  his  property  has  a  good  title  as  against  every  stranger, 
and  that  one  who  takes  them  from  him,  having  no  title 
in  himself,  is  a  wrongdoer,  and  cannot  defend  himself 
by  shewing  that  there  was  title  in  some  third  person ; 
for  against  a  wrongdoer  possession  is  a  title.  The  law 
is  so  stated  by  the  very  learned  annotator  in  note  (1)  to 
Wilbraham  v.  Snow  (a);  and  I  think  it  most  reasonable 
law,  and  essential  for  the  interests  of  society,  that  peace- 
able possession  should  not  be  disturbed  by  wrongdoers. 
And  I  do  not  find  that  this  doctrine  has  been  impeached 
by  any  of  the  cases  cited.  It  is  not  disputed  that  the 
jus  tertii  cannot  be  set  up  as  a  defence  to  an  action  of 

(a)  2  Wm«.  Sound.  47/. 


•     li 
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trespass  for  disturbing  the  possession.  In  this  respect  I 
see  no  difference  between  trespass  and  trover;  for  in 
truth  the  presumption  of  law  is  that  the  person  who  has 
possession  has  the  property.  Can  that  presumption  be 
rebutted  by  evidence  that  the  property  was  in  a  third 
person,  when  offered  as  a  defence  by  one  who  admits 
that  he  himself  had  no  title  and  was  a  wrongdoer  when 
he  converted  the  goods?  I  am  of  opinion  that  this 
cannot  be  done,  and  consequently  that  the  Chief  Baron's 
ruling  was  right. 

On   the  affidavits,    however,  a  new   trial    must  be 
granted. 


(Coleridge  J.  was  absent.)  '  ■% 

Wightman  J.     Here  the  plaintiff  was  in  possession 
of  the  trucks  on  the  railway  as  his  own.     The  defend- 
ants took   them  out  of  his  possession  and  converted 
them ;  and  they  seek  to  defeat  an  action  for  that  conver- 
^  sion  by  shewing  title,  not  in  themselves,  or  in  any  one 
.  under  whom  they  acted,  but  title  in  a  stranger  against 
"whom  they  would  be  wrongdoers;   and  they  ask,  by 
doing  this,  to  defeat  the  prira&  facie  right  arising  from 
.   possession.     The  old  law  upon  the  property  necessary 
to  maintain  trover  is  thus  stated  in  note  (1)  to  Wil- 
braham  v.   Snow  (a) :   "  So  possession   with  an  asser- 
tion of  title,  or  even  possession  alone,  gives  the  possessor 
•such  a  property  as  will  enable  him  to  maintain  this 
action   against  a   wrongdoer;  for  possession   is  prhn& 
4  facie  evidence  of  property.**     Several  cases  have  been 
cited  in  the  course  of  the  argument     In  some  cases  the 


(a)  2  Wms.  Saund  47/. 
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plaintiff  was  not  in  actual  possession ;  and,  when  that  is  1856. 

the  case,  it  may  well  be  that  the  defendant  may  shew  Jeffries 

the  jus  tertii.     But  I  find  no  case  where  the  person  in  great 

actual  possession  has  been  defeated  in  an  action  of  ^™*M 

trover  because  the  defendant  was  permitted  to  set  up  Company. 
the  jus  tertii.    I  therefore  think  that  the  Chief  Baron 

was  right  s 

Cbompton  J.  We  are  now  to  decide  whether  a 
wrongdoer  in  actual  possession  of  goods,  the  property  of 
a  stranger,  can  recover  their  value  in  an  action  of  trover 
against  a  wrongdoer  who  takes  the  goods  from  him. . 
My  impression  has  always  been,  like  that  of  the  rest  of 
the  Court,  that  he  can  do  so;  but  that  is  a  question  on 
which  there  has  been  considerable  doubt,  and  which 
has  never  been  expressly  decided.  I  find  that  Parke  B., 
in  delivering  the  considered  judgment  of  the  Court  of 
Exchequer  in  Elliott  v.  Kemp  (a),  says:  "It  is  unne- 
cessary, in  this  case,  to  decide  the  question,  whether,  in 
an  action  of  trespass  or  trover  for  personal  property,  the 
simple  fact  of  possession,  which  is  unquestionably  evi- 
dence of  title,  is  conclusive  evidence,  and  constitutes  a 
complete  title,  in  all  cases,  against  a  defendant  who  is  a 
mere  wrongdoer,  as  it  does  in  actions  of  trespass  to  real 
property,  and  in  those  actions  for  injuries  to  personal 
chattels,  in  which  the  plaintiff  had  a  special  property  iu 
such  chattels."  It  is  now  necessary  to  decide  that  point ; 
for  in  this  case  the  defendant  is  a  wrongdoer,  and  he 
has  not  been  permitted  to  give  in  evidence  the  title  of 
a  third  person  against  whom  he  is  himself  a  wrongdoer. 
The  question  is,  should  he  be  permitted  to  do  so  ?    My 

(a)  7  Af.  fr  W.  306.  312. 
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impression  has  always  been  that  the  better  opinion  was 
that  stated  in  note  (1)  to  WUbraham  v.  Snow  (a);  and 
I  therefore  think  that  the  Chief  Baron  ruled  rightly 
when  he  rejected  this  evidence. 

Rule  absolute  for  a  new  trial  on  the  affidavits. 


(a)  2  Wms.  Saund.  iff, 


Tuesday, 
January  15th. 


An  assistant 
clerk  of  a 
county  court, 
appointed 
under  stat 
9  &  10  Vict. 
e.  95.  t.  24., 
is  an  officer  of 
such  court, 
and,  if  he  acts 
for  any  party 
iu  any  pro- 
ceeding in 
such  court,  is 
liable  to  the 
penalty  im- 
posed by 
sect.  30. 


Ackroyd  against  Gill. 

rPHE  first  count  alleged  that,  after  the  making  and 
passing  of  an  Act  &c.  (9  &  10  Vict.  c.  95.,  "  for  the 
more  easy  recovery  of  small  debts  and  demands  in  Eng- 
land"), "  defendant,  then  being  an  officer  of  the  county 
court  holden  at  Knaresborough  in  the  aforesaid  county  " 
(Yorkshire),  "  to  wit  the  assistant  clerk  of  that  court,  was 
directly  concerned  as  attorney  for  one  Sarah  Fothergill, 
in  a  proceeding  in  the  said  court,  to  wit  in  a  plaint  entered 
and  action  pending  in  the  said  court,  wherein  the  said 
Sarah  Fothergill  was  plaintiff  and  one  Robert  Stables 
Ackroyd  was  defendant:  contrary  to  the  said  statute: 
whereby  the  defendant  forfeited  for  his  said  offence  the 
sum  of  50L ;  but  the  defendant  hath  not  paid  that  sum." 
The  second  count  alleged  that,  after  the  making  of 
stat  9  &  10  Vict  c.  95.,  defendant,  "being  an  officer  of 
the  said  county  court,  to  wit  the  assistant  clerk  thereof, 
was  directly  concerned  as  attorney  for  one  S.  Fothergill, 
in  a  proceeding  in  the  said  court,  to  wit  in  causing  to 
be  entered  in  the  said  court  a  plaint  wherein  the  said 
S.  Fothergill  was  plaintiff  and  R.  S.  Ackroyd  was  de- 
fendant, and  by  causing   to  be  issued  out  of  the  said 
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court  a  summons  to  the  said  R.  S.  Achroyd,  calling  on        1856. 
him  to  appear  at  the  said  court  to  answer  the  claim  of      ackroyd 
the  said  S.  Fothergill  for  which  the  said  plaint  was        0^L 
entered :  contrary"  &c.  (as  before). 

On  the  trial,  before  Piatt  B.,  at  the  last  Yorkshire 
Summer  Assizes,  it  appeared,  upon  the  opening  of  the 
counsel  for  the  plaintiff,  that  the  defendant  was  assistant 
clerk  of  the  county  court.  The  learned  Baron,  being  of 
opinion  that  the  defendant  was  not  an  "officer"  of  the 
court  within  the  meaning  of  sect  30  of  stat  9  &  10 
Vict  c.  95.,  directed  a  nonsuit. 

In  last  Term,  Hugh  Hill  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  be  had. 

Joseph  Addison  now  shewed  cause.  The  question 
arises  on  the  two  County  Court  Acts,  9  &  10  Vict  c.  95. 
and  13  &  14  Vict  c.  61.  The  clause  imposing  the 
penalty  which  is  claimed  is  in  sect  30  of  stat  9  &  10 
Vict  c.  95.,  which  must  be  explained  by  sects.  28  and 
29.  By  sect.  28  no  "  clerk  of  any  court  holden"  &c, 
"  or  the  partner  of  any  such  clerk,  or  any  person  in  the 
service  or  employment  of  such  clerk  or  his  partner,* 
may  "act  as  treasurer  or  high  bailiff;"  but  sect  29,  which 
enacts  that  "  no  clerk"  shall  be  "  directly  or  indirectly 
engaged  as  attorney  or  agent  for  any  party  in  any  pro- 
ceeding in  the  said  court,"  does  not  add  any  prohibition 
as  to  any  person  in  the  clerk's  employment.  It  is  true 
that  sect  29  adds  "treasurer,  high  bailiff,  or  other  officer 
of  the  court :"  but  "  officer"  there  must  designate  persons 
ejusdem  generis  with  those  before  enumerated  in  sect  29. 
Then  the  penal  clause,  sect  30,  follows  the  same  words, 
subjecting  to  the  penalty  "  every  clerk,  treasurer,  high 
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1856.  bailiff,  or  other  officer  of  any  such  court  who  shall  be, 
Ackroyd  ty  himself  or  his  partner,  or  in  any  way,  directly  or 
Gill.  indirectly,  concerned  as  attorney  or  agent  for  any  party 
in  any  proceeding  in  the  said  court."  By  the  interpre- 
tation clause,  sect.  142,  " clerk "  is  to  be  "understood  to 
mean  'chief  clerk'  or  « registrar.' "  Now,  if  for  the 
word  "clerk,"  in  sects.  28,  29,  30,  the  words  "chief 
clerk  or  registrar"  be  substituted,  it  is  obvious  that,  in 
sects.  29,  30,  the  words  "  other  officer,'*  if  restrained  to 
officers  ejusdem  generis  with  those  enumerated^  cannot 
comprehend  an  assistant  clerk.  The  assistant  clerk  is 
no  more  an  officer  of  the  county  court  than  an  attor- 
ney's clerk  is  an  officer  of  this  Court.  The  treasurer, 
by  sect  23,  is  appointed  by  the  Commissioners  of  the 
Treasury,  and  paid  out  of  the  consolidated  fund.  The 
high  bailiff,  by  sect.  31,  is  appointed  by  the  judge  of 
the  county  court,  and,  by  sect  33,  receives  the  court 
fees  allowed  to  him  by  the  Act :  he,  therefore,  is  pro- 
perly an  officer  of  the  court  The  clerk,  under  sect.  24, 
is  appointed  by  the  judge,  and  paid  by  court  fees :  he, 
also,  is  thus  an  officer  of  the  court :  but,  by  the  same 
section,  the  assistant  clerk  or  clerks  are  to  be  both 
appointed  and  paid  by  the  clerk  himself,  who  is  respon- 
sible for  the  performance  of  their  duties,  and  has  the 
power  of  removing  them.  [Lord  Campbell  C.  J.  The 
duties  to  be  performed  by  the  assistant  clerks,  under 
sect.  27,  seem  to  require  that  the  same  confidence  shall 
be  reposed  in  them  as  in  the  chief  clerk,  so  that  the 
objection  to  their  acting  as  attorneys  applies  equally  in 
each  case.]  The  high  bailiff,  under  sect.  31,  may  ap- 
point and  remove  assistant  bailiffs :  surely  they  are  not 
officers  of  the  court.  The  meaning  of  the  title  is  illus- 
trated by  sect.  26,  authorizing  the  appointment  of  a 
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*  deputy  clerk :  such  deputy  clearly  would  be  an  officer  1856. 
of  the  court:  and  the  same  may  be  said  as  to  cases  ackroyd 
where  two  persons  execute  the  office  of  clerk,  under  qilu 
sect.  25.  But,  according  to  the  argument  on  the  other 
side,  if  the  clerk  appointed  fifty  persons  to  assist  him  in 
performing  the  duties  specified  in  sect  27,  all  these 
would  forthwith  become  officers  of  the  court.  Then  as 
to  stat.  13  &  14  Vict  c.  61.  In  the  first  place,  the 
declaration  is  framed  on  the  earlier  statute  ;  and  it  does 
not  appear  whether  the  supposed  cause  of  action  arose 
before  or  after  the  passing  of  stat.  13  &  14  Vict  c.  61. 
The  object  of  that  statute  was  mainly  to  extend  the 
jurisdiction  of  the  county  courts  as  existing  under  the 
earlier  Act  Sect.  2  indeed  enacts  that  the  provisions 
of  stats.  9  &  10  Vict  c.  95.  and  12  &  13  Vict  c.  101. 
shall  be  construed  as  if  reenacted  in  stat.  13  &  14  Vict 
c.  61.:  but  that  can  hardly  have  the  effect  of  introducing 
a  fresh  construction  into  stat  9  &  10  Vict  c.  95.  But, 
supposing  the  Acts  incorporated  and  the  present  action 
to  be  brought  upon  the  last  Act,  the  last  Act  does  not 
raise  any  strong  inference  as  to  the  meaning  of  the 
words  "  officer  of  the  court"  Sect.  3  enacts  that  the 
clerk  and  assistant  clerks  shall  reside  within  the  district 
Sect  4  gives  power  to  the  Ix>rd  Chancellor  to  remove 
the  clerk,  high  bailiff  or  assistant  clerk  :  the  only  words 
which  can  be  relied  upon  for  the  plaintiff  are  "from  his 
office."  [Crompton  J.  The  reference  seems  to  be  to 
the  assistant  clerks  under  the  first  statute :  the  argument 
therefore  is  that  those  clerks  were  officers  under  the 
first  statute.  Wightman  J.  Who  is  the  "assistant  clerk 
of  any  such  court,"  mentioned  in  sect  4  ?]  The  enact- 
ment may  refer  to  deputy  clerks,  or  to  two  clerks 
appointed  to  perform  the  office  jointly.     It  would  be  a 
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1856.       great  hardship  if  an  assistant  clerk,  after  accepting  the 

Ackrovd     appointment   under  the  old  statute,  were  to  find  his 

Gu.l       labilities  increased  retrospectively  by  a  subsequent  Act 

Hugh  Hill  and  G.  Hardy,  contra,  were  not  called  on 
to  support  the  rule. 

Lord  Campbell  C.  J.  I  incline  to  think  that,  looking 
only  to  sect.  29  of  stat  9  &  10  Vict.  c.  95.,  we  should 
hold  the  defendant  to  be  an  officer  of  the  county  court. 
He  seems  to  have  the  same  functions  and  general 
character  with  the  officers  there  named:  I  should  say 
that  be  was  ejusdem  generis  with  them.  But  all  doubt 
is  removed  by  sect.  4  of  stat  13  &  14  Vict  c.  61.  That 
statute  does  not  vary  the  case,  as  a  new  enactment,  but 
is  in  pari  materia  with  stat  9  &  10  Vict.  c.  95.;  and  the 
two  must  be  considered  together.  Stat  13  &  14  Vict 
c.  61.  does  not  create  a  new  officer;  but  it  refers  to 
those  created  under  the  former  statute.  Now  in  sect.  4 
it  speaks  of  "  any  assistant  clerk  of  any  such  court :" 
whoever  is  that  is  an  officer  of  the  court.  His  position 
is  quite  distinguishable  from  that  of  an  attorney's  clerk, 
who  assists  the  attorney,  but  is  not  liable  to  our  sum- 
mary jurisdiction.     The  rule  must  be  made  absolute. 

(Coleridge  J.  had  left  the  Court) 

Wiohtman  J.  I  am  of  the  same  opinion.  Even  with 
reference  only  to  stat.  9  &  10  Vict.  c.  95.  I  am  strongly 
disposed  to  think  that  sect  29  includes  an  assistant  clerk, 
necessary  under  sect.  24,  as  an  officer  of  the  court ;  and 
that  this  does  not  require  us  to  include  in  the  term 
persons  merely  hired  by  the  clerk  to  assist  him  in  per- 
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forming  the  duties.     Sect.  27  requires  "the  clerk  of       1856. 
such  court,  with  such  assistant  clerks  as  aforesaid,"  to      Ackboyd 
issue  summonses  and  perform  the  duties  of  the  office.        G*LL 
The  assistant  clerk  is  thus  authorized  to  act  by  the 
statute  itself;  and  he  is  therefore  an  officer  of  the  court. 
But  at  any  rate  the  words  of  sect.  4  of  stat  13  &  14 
Vict,  c  61.  expressly  shew  that  he  is  an  officer  of  the 
court 

Crompton  J.  I  am  of  the  same  opinion;  and  I  also 
incline  to  think  that  sect.  29  of  stat.  9  &  10  Vict  c.  95. 
is  of  sufficiently  general  application*  to  include  any 
persons  employed  for  the  court.  The  words  of  sect  27, 
referred  to  my  brother  Wightman,  shew  what  the  assist- 
ant clerk  is  to  do.  But  sect.  4  of  stat  13  &  14  Vict, 
c.  61.  puts  the  question  to  rest  It  is  true  that  the 
declaration  is  not  framed  on  that  statute ;  but  the  argu- 
ment does  not  require  this ;  it  is,  that  the  later  statute, 
which  is  incorporated  in  the  earlier  one,  shews  the 
•meaning  of  the  earlier  one.  The  Lord  Chancellor  is  to 
remove  him,  like  any  other  clerk,  "  from  his  office."  If, 
therefore,  there  were  any  doubt  as  to  the  earlier  statute, 
when  looked  at  by  itself,  it  would  be  removed  by  the 
later  one,  which  expressly  treats  the  assistant  clerk  as 
an  officer  of  the  court. 

Rule  absolute. 


vol.  v.  3  a  e.  &  B. 
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Wednesday,      The  Queen  against  The  Inhabitants  of  Sutton 

January  16th.  ^  * 

LE    BRAILES. 


Under  stat. 
4  &  5  W.  4. 
c.  76.  t.  71., 
a  bastard 
child,  whose 
mother  has 
acquired  a 
settlement 
different  from 
the  birth 
settlement  of 
the  child,  and 
then  died 
whilst  the 
child  is  under 
sixteen,  keeps 
the  settlement 
of  the  mother 
till  attaining 
the  age  of 
sixteen. 


CXR  appeal  against  an  order  of  two  justices  of  the 
county  of  Warwick  removing  Mary  Ann  Lucas,  a 
pauper,  from  the  hamlet  of  Stowerton  to  the  parish  of 
Sutton  le  Brailes,  both  in  the  county  of  Warwick,  the 
Sessions  confirmed  the  order  subject  to  the  following 
case. 

The  pauper  Mary  Ann  Lucas  was  born  a  bastard, 
in  the  month  of  October  1849,  in  the  parish  of  Little 
Compton  in  the  county  of  Warwick.  Her  mother,  Han- 
nah Lucas,  was  married  in  the  month  of  December  1849 
to  William  Betteridge,  whose  place  of  settlement  then 
was,  and  still  continues  to  be,  in  the  parish  of  Sutton 
under  Brailes,  the  appellant  parish.  In  or  about  the 
month  of  January  1851,  the  said  William  Betteridge, 
Hannah  his  wife  and  the  pauper  Mary  Ann  Lucas, 
therein  described  as  "  Mary  Ann  Lucas,  aged  one  year, 
the  bastard  child  of  the  said  Hannah  Betteridge?  were 
together  removed  from  the  parish  of  Moreton  in  Marsh, 
in  the  county  of  Gloucester,  to  the  appellant  parish, 
under  and  by  virtue  of  an  order  of  removal  against 
which  there  was  no  appeal.  Hannah  Betteridge,  the 
mother  of  the  pauper,  died  in  the  month  of  April  1851 ; 
and,  at  the  time  of  making  the  order  of  removal  ap- 
pealed against,  the  pauper  had  not  acquired  any  settle- 
ment in  her  own  right,  and  had  become  chargeable  to 
the   respondent   parish.      The  respondents    contended 


XIX.   VICTORIA.  815 

that,  in  this  state  of  facts,  notwithstanding  the  death  of  1856. 

the  mother,  the  pauper,  being  under  sixteen  years  of  age,  The  Queen 

was  properly  removed  to  the  appellant  parish,  being  the  JJ- 

place  of  her  mother's  settlement,  acquired  by  her  mar-  Sotton 

•^  LE  BRAILE8. 

nage  with  the  said  William  Betteridge.  The  appellants, 
under  their  grounds  of  appeal,  contended  that,  admitting 
that  the  place  of  settlement  of  the  pauper  was  in  the 
appellant  parish  during  her  mother's  lifetime,  yet  that 
settlement  ceased  upon  her  mother's  death,  although  the 
pauper  had  not  then  attained  the  age  of  sixteen  years, 
and  that  her  place  of  settlement,  after  the  death  of  her 
mother,  was  in  the  parish  in  which  she  was  born* 

The  question  for  the  opinion  of  the  Court  is :  Whether 
under  the  circumstances  above  stated  the  pauper  was 
properly  removed  to  the  appellant  parish,  or  whether 
she  should  have  been  removed  to  the  place  of  her  birth? 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  pauper  Mary  Ann  Lucas,  under  the  circum- 
stances above  mentioned,  was  properly  removed  to  the 
appellant  parish,  then  the  order  of  the  justices  and  the 
order  of  the  Court  of  Quarter  Sessions  confirming  the 
same  are  to  be  confirmed;  otherwise  they  are  to  be 
quashed. 

Bittleston,  in  support  of  the  order  of  Sessions.  The 
question  is,  what  is  the  interpretation  of  stat.  4  &  5  W.  4. 
c.  76.  s.  71.,  which  enacts  "that  every  child  which  shall 
be  born  a  bastard  after  the  passing  of  this  Act  shall  have 
and  follow  the  settlement  of  the  mother  of  such  child 
until  such  child  shall  attain  the  age  of  sixteen,  or  shall 
acquire  a  settlement  in  its  own  right*"  The  pauper 
here  is  a  bastard,  born  after  the  Act;  she  has  neither 
attained  sixteen,  nor  acquired  a  settlement  in  her  own 

3  a  2 
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1856.  right:  but  it  is  to  be.  argued  that  there  is  an  implied 
The  Queen  provision  in  the  Act  to  this  effect,  "  provided  the  mother 
inhabitants  of  *°  'onB  ^ve-"  But  no  such  words  are  in  the  Act ;  nor 
ie8BTTON  *8  t*iere  anyt*1*n8  to  indicate  that  the  Legislature  had 
such  an  intention.  In  Overseers  of  Bodenham  v.  Over- 
seers of  Saint  Andrews  (a),  where  it  was  decided  that 
the  child  on  attaining  sixteen  lost  the  settlement  acquired 
by  following  that  of  the  mother,  Coleridge  J.  says: 
"  I  think  it  very  necessary  to  give  the  words  of  the 
statute  their  ordinary  grammatical  meaning.  Now 
there  is  no  doubt  that  grammatically  the  words  '  until 
such  child  shall  attain  the  age  of  sixteen'  qualify  the 
word  *  have '  as  well  as  the  word  '  follow/  Nor,  on  that 
construction, is  the  word  'have'  superfluous;  for  it  may 
happen  that,  whilst  the  child  is  with  the  mother  at  her 
place  of  settlement  and  under  sixteen,  the  mother  may 
die;  and  then  the  word  'have*  would  operate."  That  is 
this  very  case. 

Pashley  and  Robert  Hall,  contra.  The  intention  of 
the  Legislature  appears  by  sect.  57.  The  liability  of 
the  husband  of  the  mother  ceases  on  her  death;  it 
would  be  very  inconvenient  if  the  child  continued  set- 
tled in  a  parish  where  no  one  was  bound  to  support  it. 
[Lord  Campbell  C.  J.  That  section  is  rather  against 
you.  The  Legislature  meant  to  terminate  the  hus- 
band's liability  on  the  wife's  death;  and  they  said  so. 
They  have  not  said  that  the  child's  settlement  shall  so 
terminate.] 

Lord  Campbell  C.  J.     When  we  look  at  the  words 

(a)  1  E.  £•  B.  465. 
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of  the  Act,  the  case  seems  to  me  hardly  to  admit  of  1856. 
argument.  The  enactment  is  absolute  and  unqualified ;  The  Queen 
the  child  shall  "have  and  follow  the  settlement  of  the  in^biunte  of 
mother  of  such  child  until  such  child  shall  attain  the  LE8^°*Kg 
age  of  sixteen."  If  the  intention  of  the  Legislature  was 
that  the  child  should  retain  the  settlement  after  the 
mother's  death,  it  would  have  been  difficult  for  them  to 
use  language  more  clearly  expressing  that  intention.  It 
is  of  great  importance,  when  the  words  of  a  statute  are 
clear,  to  give  effect  to  them  without  speculating  as  to 
the  intention  on  grounds  of  inconvenience.  In  this 
case,  however,  I  do  not  see  that  there  is  likely  to  be 
any  inconvenience  from  giving  the  Act  its  natural  con- 
struction ;  but,  if  there  were,  the  enactment  is  explicit 
I  dare  say  the  draftsman,  when  preparing  the  Act,  did 
not  contemplate  the  case  of  the  mothers  death:  but, 
whether  he  did  or  not,  the  Legislature  have  enacted 
that  in  all  cases  the  child  shall  have  the  mother's  settle- 
ment till  sixteen,  unless  either  the  child  or  mother 
acquire  a  new  settlement.  The  mother  is  dead;  but 
her  settlement  did  not  die  with  her.  I  perfectly 
agree  with  what  my  brother  Coleridge  is  reported  to 
have  said  in  Overseers  of  Bodenham  v.  Overseers  of  St 
Andrews  (a). 

Coleridge  J.  I  adhere  to  what  I  am  reported,  in 
Overseers  of  Bodenham  v.  Overseers  of  St.  Andrews  (a), 
to  have  said  as  to  the  importance  of  giving  the  words  of 
the  statute  their  natural  grammatical  sense.  In  the 
present  case  there  can  be  no  doubt  what  is  the  natural 
meaning  of  the  words  used ;  they  are  most  clear  and 
explicit.     That  being  so,  I  decline  to  enter  into  any 

(«>   1  E.  Sc  B.  4<ir>. 
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1856.  inquiry  as  to  the  supposed  object  of  those  who  drew  the 
The  Qubbn  Act  I  have  no  means  of  ascertaining  it,  and  no  power 
Inhabitants  of  °^  Pv*n8  «&<*  to  it  if  I  knew  it.  Bat  I  must  observe 
i  eSBba?lss  ^at»  ^  *  were  *°  8Pecu^ate  M  to  inconvenience,  I  should 
think  that  in  many  cases,  and  this  looks  very  much  as  if 
it  was  one,  it  would  be  cruelly  hard  to  take  a  child 
away  from  the  family  where  it  has  been  brought  up,  and 
remove  it  to  a  parish  where  it  may  not  have  a  single 
friend.  It  often  happens  that  a  mother  bears  a  bastard 
child  in  a  parish  not  her  own,  and  afterwards  marries  the 
father  of  that  child.  In  the  present  case,  as  the  marriage 
took  place  so  soon  after  the  birth,  it  is  likely  enough 
that  the  mother's  husband  was  the  child's  father ;  and  it 
might  well  have  been  that  the  Legislature,  if  they  had 
such  cases  in  contemplation,  would  have  purposely 
enacted  as  they  have  done.  But  I  believe  in  fact  the 
great  object  of  the  enactment  was  to  remove  the  temp- 
tation to  the  frauds  and  cruelties  which  used  to  be 
perpetrated  with  a  view  to  make  pregnant  women  lie 
in  in  a  strange  parish. 

Wightman  J.  The  words  are  clear  and  conclusive. 
K  it  were  legitimate  to  consider  the  inconvenience  as  a 
rule  for  construction,  it  seems  to  me  that  more  incon- 
venience would  probably  result  from  the  construction 
contended  for  by  the  appellants  than  from  the  natural 
construction. 

Crompton  J.  In  Overseers  of  Bodenham  v.  Overseers 
of  St  Andrews  (a)  I  am  reported  to  have  expressed 
some  doubt  as  to  the  construction  of  this  enactment; 
and  I  had  some  doubt  as  to  the  question  in  that  case  as 

(a)  I  E.&B.  465. 
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to  what  settlement  the  child  was  to  have  after  attaining        1856. 

sixteen.     But  on  the  present  question  I  have  no  doubt  The  Queen 

whatever  that  the  words  are  express  and  clear.     The  ^^^^ 

appellants  ask  us  to  interpolate  the  words  "whilst  the  ^IT?* 
mother  lives,"  which  are  not  there. 

Order  confirmed  (a). 

(a)  See  Rtgiua  v.  The  Inhabitants  of  Wendron,  7  A.  f  E.  819. 


George  Brown  and  William  Hotham  against  z»w«fey. 

"  January  1 7th. 

Robert  Stables  Ackboyd. 


/^OUNT  for  work  and  labour,  materials  found,  money  if  m  wife,  from 
lent,  money  paid,  and  on  accounts  stated.    Plea:  j^hendon 
Never  indebted.    Issue  thereon.  £f!!!!n£.  . 

violence,  leave 

On  the  trial,  before  Plait  B.,  at  the  last  Yorkshire  J«  husband's 

*  house,  and  it 

Summer  Assizes,  it  appeared  that  the  plaintifft  were  becomes  neces- 

saryv  for  her 

solicitors  and  proctors,  and  that  the  action  was  brought  protection,  that 

she  should 

to  recover  the  balance  of  their  bill  of  costs  incurred  on  obtain  a  di- 
the  retainer  of  the  defendant's  wife,  in  conducting  for  her  eTtoro,  the* 
a  suit  in  the  Consistory  Court  at  York,  commenced  in  ao7bority  to" 
April  1854,  for  a  divorce  a  mensft  et  toro,  on  the  ground  ftjj^jr 
of  alleged  cruelty.    It  was  proved  to  be  the  practice  in  credit  for  ^e 

°  J  r  r  expences  of 

the  Ecclesiastical   Courts,  during  the  pendency  of  a  the  proceed- 
divorce  suit,  to  have  the  wife's  proctor's  bill  of  costs  Question  as  to 

the  husband's 

taxed  every  term,  and  paid  by  the  husband  under  a  liability  is, 

monition,  so  that  the  wife's  proctor  in  general  gets  paid  ^/commence- 
ment of  the 
proceeding', 

there  was  such  reasonable  ground  in  fact  for  anticipating  ill  treatment  that  the  divorce 

was  necessary  for  the  protection  of  the  wife. 
Such  reasonable  ground  is  not  furnished  by  a  momentary  ebullition  of  temper  on  the 

part  of  the  husband,  nor  by  a  threat  of  violence  from  which  no  serious  intention  to  commit 

violence  can  be  inferred. 
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1856.        by  the  husband,  whatever  be   the  event  of  the  suit. 
Brown       This  course  had  been  pursued  in  the  present  case ;  and 

Ackroyd  ^e  costs  were  P*"*  *n  l*"8  manner  UP  to  November  1854. 
In  February  1855  the  defendant's  wife  died,  and  the 
suit  abated.  The  action  was  to  recover  the  amount 
of  the  plaintiffs  bill  from  the  beginning  of  November  to 
the  time  of  the  wife's  death.  A  decree  for  alimony 
pendente  lite  had  been  made,  and  the  alimony  paid; 
but  at  the  time  of  the  wife's  death  a  rateable  part  of  the 
alimony  had  accrued.  The  suit  having  abated  by  her 
death,  no  monition  could  be  procured  in  the  Eccle- 
siastical Court  The  plaintiffs  never  had  any  personal 
communication  with  the  defendant.  They  grounded 
their  claim  on  the  implied  authority  of  a  wife  to  pledge 
her  husband's  credit  for  necessaries.  To  shew  that  the 
suit  was  necessary  for  the  wife's  protection,  the  following 
evidence  was  given.  In  1852,  the  defendant  called  in 
his  servants,  in  the  presence  of  his  wife,  and  asked  them 
whether  they  in  any  way  knew  him  to  behave  unkindly 
to  her.  One  of  them,  a  female,  answered  that  she  had 
thought  so ;  that  the  defendant  pushed  his  wife  out  of 
the  room,  and  said  he  would  be  a  happy  man  if  he  could 
get  rid  of  her.  It  also  appeared  that  afterwards  Mrs. 
Ackroyd,  in  the  presence  of  a  witness,  desired  that  an 
agreement  of  mutual  separation  should  be  drawn  up ; 
and  that,  on  that  occasion,  the  defendant  said:  "I  will 
not  live  with  you ;  and,  if  I  do,  I  will  put  you  into  an 
asylum."  This  witness,  who  was  a  surgeon,  said  that  in 
bis  opinion  there  was  nothing  in  the  state  of  her  mind 
to  justify  putting  her  into  an  asylum.  On  cross  exami- 
nation, he  added :  "  He  might  say  she  must  controul  her 
temper:  I  have  heard  her  propose  to  him  to  separate, 
more  than  once." 
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The  counsel  for  the  defendant  objected  that,  on  this        1856. 
evidence,  it  did  not  appear  that  the  wife  had  either       Brown 
express  or  implied  authority  to  pledge  the  defendant's     ackuoyd. 
credit  for  the  expences  of  the  proceeding.     The  learned 
Judge   held    that,   if  reasonable    ground   for   the   suit 
appeared,  the  wife  had  authority  to  bind  her  husband : 
but,  being  of  opinion  that  the  facts  proved  did  not  shew 
such  reasonable  ground,   he   nonsuited   the    plaintiffs, 
giving  them  leave  to  move  to  enter  a  verdict, 

Knowles,  in  last  Michaelmas  Term,  obtained  a  rule 
Nisi  for  entering  a  verdict  for  the  plaintiffs,  or  for  a  new 
trial,  "  on  the  ground  of  misdirection  on  the  part  of  the 
learned  Judge,  in  ruling  that  there  was  no  proof  of 
reasonable  ground  for  instituting  the  suit  in  the  Eccle- 
siastical Court,  and  that  defendant  was  not  liable  to 
pay  the  costs  sought  to  be  recovered." 

B.  HiU  and  W.  H.  fVtlles  shewed  cause  (a).  The  prin- 
ciple on  which  a  husband  is  liable  for  debts  contracted 
by  bis  wife  is  explained  in  Mr.  Smith's  note  (b)  to 
Manby  v.  Scott  (c).  The  question  is,  whether  the 
husband  has  by  his  conduct  given  ber  express  or 
implied  authority  to  pledge  his  credit ;  and,  when  she 
is  living  separate  from  ber  husband,  it  rests  on  the 
plaintiff  to  shew  affirmatively  that  the  conduct  of  the 
husband  is  such  as  to  give  her  authority  to  pledge  his 
credit,'  even  for  necessaries.     Under  no  circumstances 

(a)  January  16tb.  Before  Lord  Campbell  C.  J.,  Wightman  and  Cromp- 
ton  Js.  The  argument  in  support  of  the  rule  was  heard  on  this  day,  before 
Lord  Campbell  C.  J.,  Coleridge,  Wightman  and  Crompton  Js. 

(b)  2  Smith's  Lea,  Ca.  384  (4th  cd.). 

(c)  1  Lev.  4,  in  K.B.;   I  Sid.  109,  in  Eich.  Ch. 
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1856.       can  a  vik  have  implied  authority  to  pledge  her  hus- 
Bbown       band's  credit  to  the  proctor  carrying  on  a  suit  for  a 
divorce  a  mensa  et  toro;  for  under  no  circumstances 
can  it  be  necessary  that  she  should  do  so.     The  alimony 
which  is  always  decreed  pendente  lite  never  can  be 
decreed  till  after  the  retainer,  and  therefore  perhaps 
comes  too  late  to  furnish  an  answer  to  the  evidence  of 
authority  to  pledge  the  husband's  credit;   Keegan  v. 
Smith  (a).     But  the  wife's  proctor  conducts  the  suit  on 
the  faith  of  the  practice  in  the  Ecclesiastical  Courts  to 
tax  the  costs  from  term  to  term  during  the  pendency  of 
the  suit,  and  by  monition  to  compel  the  husband  to  pay 
them.     It  cannot  therefore  be  necessary  that  she  should 
pledge  the  husband's  credit,  even  if  the  suit  is  necessary. 
Where   a   wife   is   in   personal   danger,    the   costs  of 
exhibiting  articles  of  the  peace  are  allowed;  Turner 
v.  Rookes  (A),  Shepherd  v.  Mackoul  (c).    But  a  prose- 
cution of  the  husband  for  an  assault  on  the  wife,  being 
for  punishment,  not  for  protection,  is  not  a  necessary 
within  the  rule;  Grindell  v.  Godmond(d).     Williams  v. 
Fowler  (e)   is  there  explained  as   proceeding  on   the 
ground  of  an  express  promise  by  the  husband.     The 
husband  is  liable  only  for  such  things  as  are  necessary 
for  the  sustenance  or  protection  of  the  wife ;  a  deed  of 
separation  is  not  a  necessary ;  Ladd  v.  Lynn  (g).  Neither 
is  a  suit  for  a  divorce.     [Lord  Campbell  C.  J.     If  the 
husband  insists  on  having  the  custody  of  his  wife,  and 
there  has  been  real  cruelty,  a  divorce  may  be  necessary 
for  her  protection.]     Even  then  it  is  not  necessary.     In 
a  recent  case  Erie  J.,  at  Chambers,  set  free  on  habeas 

(a)  5  B.  &  a  375.  (6)  10  A.  fr  E.  47. 

(c)  3  Campb.  326.  (<*)  5  A.  fr  B.  755. 

(«)  Af  CW.  &  F.  269.  (p)  2  M.  fr  W.  265. 
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corpus  a  wife  forcibly  taken  by  her  husband  from  her  1856. 
family.  [Lord  Campbell  C.  J,  The  divorce  will  for  beown 
life  protect  her  from  the  necessity  of  such  an  application,  ackaoyo. 
It  is  very  like  articles  of  the  peace,  which  are  for  her 
protection,  though  not  required  to  give  her  the  right  to 
protection.]  But  at  all  events  it  is  necessary  to  shew 
real  cruelty  in  feet,  such  as  to  make  a  divorce  reasonably 
necessary  for  her  protection.  No  such  cruelty  is  shewn 
here.  Even  if  the  proctors  had  reasonable  ground  for 
believing  there  was  cruelty,  they  cannot  recover  unless 
there  was  cruelty  in  fact  sufficient  to  warrant  a  divorce. 
The  case  is  analogous  to  that  of  necessaries  supplied  to 
a  wife  by  a  person  believing  her  to  be  unjustifiably 
turned  out  of  doors,  without  support  He  cannot 
recover  if  in  fact  she  has  a  maintenance,  or  is  an 
adultress,  however  reasonably  he  may  have  believed 
the  contrary.  But  in  the  present  case  there  is  no 
evidence  of  anything  deserving  the  name  of  cruelty. 

Knowles  and  Joseph  Addison,  in  support  of  the  rule. 
The  law,  as  laid  down  in  Mr.  Smith's  note  (a)  to  Manby 
v.  Scott  (b\  is  that,  if  a  husband,  by  cruelty  or  causing 
a  well  founded  apprehension  of  violence,  compel  his 
wife  to  leave  his  house,  he  sends  with  her  credit  for 
necessaries.  That  was  acted  upon  in  Houliston  v. 
Smyth  (c),  where  Best  C.  J.  said :  "  a  woman  is  not 
bound  to  wait  till  actual  violence  is  committed,  and  if 
she  has  reasonable  ground  for  apprehending  danger, 
may  fly  from  the  presence  of  her  husband."  The 
cruelty  which  reasonably  induces  a  wife  to  quit  her 
husband's  house  has  the  same  effect,  with  regard  to  his 

(a)  2  Smith'*  Lea.  Co.  384  (4th  ed.). 

(6)  I  Lev.  4  ;  1  Sid.  109.  (c)  3  Bing.  127. 
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1856.  liability,  as  bis  actually  turning  her  out  of  doors  would 
Brown  nave  5  Hodges  v.  Hodges  (a).  The  question  then  is, 
whether,  under  such  circumstances  as  the  present,  a 
divorce  a  mensa  et  toro  is  necessary.  On  the  other 
side,  it  is  pointed  out  that  a  husband  is  not  bound  to 
defray  the  ezpence  of  an  indictment  preferred  against 
himself  for  assaulting  the  wife :  but  that  case  does  not 
fall  within  the  principle  laid  down,  because  the  object 
of  an  indictment  is  the  punishment  of  the  husband,  not 
the  protection  of  the  woman.  But,  where  the  pro- 
ceeding is  instituted  for  the  necessary  protection  of  the 
wife,  the  law  is  otherwise,  as  in  the  case  of  articles  of 
the  peace  exhibited  against  the  husband;  Turner  v. 
Roohes  (A),  Shepherd  v.  Mackoul  (c).  The  costs  of 
endeavouring  to  procure  a  divorce  follow  the  same 
principle,  where  there  has  been  such  cruelty  as  to 
render  this  necessary  for  the  protection  of  the  wife; 
WUUams  v.  Fowler  (d).  Though  in  that  case  the  hus- 
band had  made  an  express  promise  to  pay,  this  point 
is  involved  in  the  decision :  such  a  promise,  if  not  on 
valid  consideration,  would  have  been  nudum  pactum. 
Nor  is  it  necessary  to  the  validity  of  the  claim  that  the 
proceeding  should  be  successful:  the  credit  does  not 
commence  with  the  event,  but  with  the  institution  of 
the  proceeding;  and  therefore  the  liability  does  not 
depend  on  the  event ;  Keegan  v.  Smith  (e).  The  only 
question,  therefore,  is  whether  here  in  fact,  at  the  com- 
mencement of  the  proceedings  in  the  Ecclesiastical 
Court,  there  was  reasonable  ground  for  supposing  that 
the  divorce  was  necessary  for  the  protection  of  the  wife. 

(a)  1  Etp,  441.  (b)  10  A.  $•  B.  47. 

(e)  3  Campb.  326.  (</)  Af  CM.  Sr  Y.  269. 

(<•)  5  B.  $  C.  370. 
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Now  it  appears  that,  when  it  was  discussed  whether  the  1856. 
defendant  should  receive  back  his  wife,  he  declared  that,  Brown 
if  he  did,  he  would  confine  her  in  a  lunatic  asylum ;  and  ackroyd. 
this  appears  to  have  been  deliberately  said.  That  is  by 
far  a  more  formidable  threat  than  the  threat  of  personal 
violence.  If  she  had  simply  sought  for  a  decree  of 
alimony,  the  defendant  might  at  any  time  have  deprived 
her  of  the  alimony  by  offering  to  receive  her  into  his 
house;  the  result  of  which  would  have  been  the  very 
danger  from  which  she  sought  protection.  But  a 
divorce  would  secure  the  alimony,  without  that  danger. 
[Wightman  J.  Is  such  a  vague  threat  sufficient  to 
support  your  argument?  The  defendant  could  not, 
proprio  vigore,  send  the  wife  to  a  lunatic  asylum.]  He 
could  not  legally  put  her  to  death,  proprio  vigore. 
[fVigktman  J.  The  keeper  of  the  lunatic  asylum  would 
not  receive  her  till  the  requisites  of  the  law  were  ful- 
filled :  a  man  may  commit  murder  without  the  instru- 
mentality of  others.]  It  must  be  recollected  that,  the 
wife  being  dead,  the  plaintiff  is  unable  to  furnish  so  full 
and  precise  evidence  as  might  have  been  obtained  from 
her:  allowance  being  made  for  this,  it  appears  that  there 
was  reasonable  ground  for  the  proceeding. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
should  be  discharged.  But  I  do  not  agree  to  either  the 
first  or  second  of  Mr.  HilVs  propositions.  He  contended 
that  the  wife  could  not  have  authority  to  pledge  her 
husband's  credit  by  employing  a  proctor  for  the  purpose 
of  obtaining  a  divorce  a  mensa  et  toro  propter  saevitiam, 
although  she  was  absolutely  entitled  to  such  a  divorce. 
I  think  that  such  a  divorce  would  be  fit  and  necessary 
for  the  protection  of  the  wife,  and  that  she  would  there- 
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1856.  fore  be  entitled  to  employ  a  proctor  and  render  her 
Brown  husband  liable  for  the  expence.  It  has  been  held  that 
Acuoyd  ^e  hU8band  *8  not  liable  for  the  expences  of  an  indict- 
ment instituted  against  himself  by  the  wife,  and  quite 
rightly ;  for  that  is  a  proceeding  instituted,  not  for  the 
protection  of  the  wife,  but  for  the  punishment  of  the 
husband.  That  distinction  jwas  properly  taken  in  Grin- 
dell  v.  Godmond  (a).  Where  there  has  been  cruelty,  a 
divorce  a  mens&  et  toro  may  be  necessary  for  the  pro- 
tection of  the  wife :  and,  as  she  has  no  means  of  her 
own,  she  will  lose  this  protection  unless  she  can  pledge 
her  husband's  credit  So,  if  the  husband  threatens  to 
commit  violence,  she  may  exhibit  articles  of*  the  peace 
against  him,  and  he  will  be  liable  for  the  expences.  In 
Shepherd  v.  Mackoul  (£),  where  the  husband  was  sued 
for  the  expences  of  exhibiting  articles,  Lord  EUenborough 
said :  "  She  had  a  right  to  appeal  to  the  law  for  pro- 
tection, and  she  must  have  the  means  of  appealing 
effectually.  She  might,  therefore,  charge  her  husband 
for  the  necessary  expence  of  this  proceeding,  as  much 
as  for  necessary  food  or  raiment."  Therefore,  where 
there  exist  such  facts  as  justify  a  divorce  a  mens&  et 
toro,  the  wife  may  seek  the  divorce  and  must  have  the 
means.  Neither  do  I  agree  in  Mr.  JStTTs  second  propo- 
sition, that  it  is  necessary,  in  such  an  action  as  this,  for 
the  proctor  to  shew  that  there  was  full  evidence  of  facts 
necessarily  entitling  the  wife  to  the  divorce  a  mensA  et 
toro.  For  there  may  well  be  cases  of  nicety,  in  which 
it  is  not  clear  whether  the  evidence  absolutely  amounts 
to  proof  of  the  right  to  the  divorce  propter  saBvitiam: 
and  it  would  be  too  much  to  say  that  there  ought  to  be 

(a)  5A.&B.  755.  (6)  3  Campb.  326. 
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conclusive  evidence  of  this  in  order  to  entitle  the  proctor       1356. 

to  recover :  it  is  enough  if  there  is  reasonable  cause  for       brown 

the  proceeding.    Suppose  the  Ecclesiastical  Court  to 

decree  that  the  wife  was  not  entitled  to  the  divorce,  but 

this  decree  to  be  reversed  on  appeal:  could  it  be  said 

that  the  right  of  the  proctor  to  recover  arose  only  when 

this  reversal  took  place?   The  rule,  therefore,  is  that  the 

proctor  must  shew  that  there  was  reasonable  cause  for 

instituting  the  proceeding;   if  more  were  required,  it 

would  be  merely  illusory  to  say  that  the  wife  bad  the 

power  to  pledge  the  husband's  credit.     This  seems  to 

have  been  the  view  taken  at  the  trial  by  my  brother  Piatt 

He  examined  whether  there  was  reasonable  ground  for 

the  proceeding,  and,  holding  that  there  was  not,  directed 

a  nonsuit     And  this  rule  is  obtained  in  order  that  we 

may  say  whether  there  was  such  reasonable  ground.     I 

am  of  opinion  that  there  was  not     We  have  been  told 

of  the  hardship  which  is  imposed  on  the  plaintiff  in 

consequence  of  the  death  of  the  wife,  whose  evidence 

he  is  therefore  without    It  may  be  a  hardship:  we, 

however,  can  inquire  only  whether  what  was  proved  at 

the  trial  shewed  a  reasonable  ground  for  instituting  the 

proceedings.     The  evidence,  as  reported  by  my  brother 

Hatty  is  that,  the  domestics,  who  had  the  best  means  of 

knowing  whether  there  had  been  cruelty,  being  asked 

whether  they  knew  the  defendant  to  behave  unkindly 

to  his  wife,  one  of  them  stated  that  the  defendant  pushed 

her  out  of  the  room  and  declared  that  he  should  be  a 

happy  man  if  he  could  get  rid  of  her.     Mr.  Knowles 

does  not  rely  upon  this :  such  a  momentary  ebullition 

of  spleen  could  not  furnish  ground  for  divorce  a  mensa 

et  toro,  for  their  living  apart  during  their  natural  lives. 

But  then  it  appears  that,  on  another  occasion,  when,  the 
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1856.  question  of  separation  was  under  discussion,  he  said  to 
Brown  her:  " I  will  not  live  with  you;  and,  if  I  do,  I  will  put 
Ackroyd.  y°u  *nto  an  asyl11111 :"  ^e  witness  who  proves  this  added 
that  the  defendant  might  have  said  that  his  wife  must 
controul  her  temper;  and  this  witness  had  heard  her 
propose  to  the  defendant  to  separate,  more  than  once. 
I  think  this  does  not  shew  even  reasonable  cause  for 
instituting  the  proceeding;  and  that  the  plaintiff  is 
not  shewn  to  have  had  before  him  evidence  authorizing 
fiim  to  do  so.  Nothing  is  shewn  beyond  a  temporary 
difference,  not  furnishing  ground  for  a  separation  for 
life. 

(Coleridge  J.,  not  having  heard  the  whole  of  the 
argument,  delivered  no  opinion.) 

Wightman  J.  We  are  called  upon  to  exercise  in 
some  respects  the  functions  of  a  jury,  and  are  to  say 
whether,  at  the  trial,  evidence  was  given  that  there  was 
reasonable  ground  for  instituting  the  proceeding.  I 
agree  that  Mr.  Hill's  first  proposition  is  not  tenable, 
and  that  a  divorce  may  be  necessary  for  the  protection 
of  the  wife,  not  merely  to  place  her  in  a  better  situation, 
but  to  protect  her  from  the  exercise  of  marital  rights  by 
the  husband.  The  question  is,  therefore,  whether  there 
was  cruelty  shewing  such  necessity.  The  learned  counsel 
in  support  of  the  rule  rely  upon  the  defendant  having 
said  that  he  could  not  live  with  his  wife,  and  that,  if  he 
did,  he  would  put  her  into  an  asylum.  That  cannot  be 
looked  upon  as  a  serious  intimation :  he  could  not,  by 
his  own  act,  put  her  into  a  lunatic  asylum :  the  law  has 
protected  individuals  by  requiring  a  formal  certificate 
from  a  medical  man.     It  might  be  another  matter,  if  we 
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found  that  the  defendant  had  actually  taken  steps  with  jg56. 

a  view  to  deceive  the  person  who  would  have  to  receive  brown 

her  into  the  asylum  :  but,  as  the  evidence  stands,  we  can  *• 
hardly  infer  any  serious  threat  requiring  protection. 

Crompton  J.  The  wife  having  no  general  absolute 
power  to  pledge  the  credit  of  the  husband,  does  the  law 
in  this  case  give  her  the  implied  power?  I  do  not 
agree  to  Mr.  Hill's  first  proposition.  Where  there  is 
reasonable  apprehension  of  violence,  a  divorce  may  be 
the  most  effectual  protection ;  and  it  may  be  a  necessary 
within  the  rule  which  authorizes  a  wife,  who  has  left 
her  husband  from  reasonable  apprehension  of  cruelty, 
to  pledge  his  credit  for  what  is  necessary  to  her.  That 
rule  must  allow  the  wife  to  have  credit  for  what  is 
necessary  to  her  obtaining  protection  from  personal 
violence;  and  for  this  purpose  an  application  for  a 
divorce  may  be  necessary.  But  it  does  not  follow  that, 
within  the  meaning  of  this  rule,  a  divorce  is  the  only 
means  of  protection :  there  are  other  modes ;  and  the 
marriage  tie  is  not  to  be  lightly  severed.  The  plaintiff 
is  bound  to  shew  that  there  was  a  reasonable  danger  of 
violence.  I  do  not  say  that  that  is  the  only  case  in 
which  a  divorce  may  be  necessary :  there  may  be  others, 
as,  for  instance,  the  introduction  by  the  husband  of 
improper  company  into  the  house.  But,  as  the  case  is 
here  put,  the  plaintiff  was  bound  to  shew  a  probability 
of  such  personal  violence  as  rendered  necessary  the  pro- 
tection of  a  divorce :  he  is  in  a  position  corresponding 
to  that  of  a  tradesman  suing  the  husband  for  goods 
furnished  to  the  wife.  Here  we  have  only  the  fact  of 
the  defendant  having  pushed  his  wife  out  of  the  room, 
of  her  having  wished  for  a  separation,  and  of  his  having 

vol.  v.  3  h  b.  &  B. 
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1856.  *ud  that  if  he  had  to  live  with  her  he  must  put  her  into 
an  asylum.  The  language  last  mentioned  cannot  be 
understood  as  seriously  importing  an  intention  of  com- 
mitting personal  violence.   . 

Rule  discharged. 


Brown 
v. 

ACKROYD. 


Thursday,  Hope  and  others,  assignees  of  Samuel  Rout- 
ledge,  a  bankrupt,  against  Thomas  Hayley, 
Thomas  Pearson  Crosland,  Joseph  Webb 
and  Joseph  Beaumont  the  younger. 

r.  obtained  a    T^HE  first  count  was  for  converting,  and  depriving 

on  "heparan-  plaintiffs,  as  assignees,  of  the  use  and  possession  of, 

tie  of  defend- 
ant, and,  in 

consideration  thereof,  for  the  indemnity  of  defendant,  executed  to  him  a  deed.  The  deed 
recited  as  above,  and  witnessed  that  R.t  in  consideration  of  the  premises,  did  thereby 
"  bargain,  sell,  assign,  transfer  and  set  over  onto  "  defendant,  bis  executors,  &c,  a  messuage 
and  premises  held  by  R.  for  a  term  of  years,  certain  trade  premises  of  R.  held  also  for  a  term 
of  years,  and  the  trade  fixtures  not  removable  by  the  tenant,  and  a  farm  and  land  of  R.  ; 
habendum  to  defendant,  bis  executors,  &c,  "  upon  the  trusts,  and  for  the  intents  and  pur- 
poses, hereinafter  declared  and  contained  concerning  the  same :"  also  that,  for  the  con- 
siderations aforesaid,  R.  did  thereby  "bargain,  sell,  assign,  transfer  and  set  over  unto*' 
defendant,  his  executors,  &c,  two  policies  of  life  and  fire  assurance  respectively,  to  hold 
to  defendant,  his  executors,  &c,  "upon  the  trusts"  &c.  (as  before) :  also  that,  for  the 
considerations  aforesaid,  i?.  did  thereby  "bargain,  sell  and  assign  unto"  defendant,  his 
executors,  &c,  the  steam  engine,  dye-vats,  and  all  other  fixtures  in  the  trade  premises,  and 
all  the  dyeing  apparatus,  and  utensils,  machines,  tools,  effects  and  things  in  tno  said  trade 
premises,  and  all  horses,  cattle,  carts,  farming  utensils  and  stock  at  the  said  trade  premises 
and  the  said  farm  or  lands,  and  all  tillages,  growing  crops  &c.  in  the  farm  or  lands,  and  all 
dye  wares  and  consumable  stores  in  the  trade  premises,  and  all  stacks  of  hay,  straw  and 
other  consumable  stores  in  the  trade  premises  ana  the  farm,  and  all  the  household  furniture 
and  effects  in  A.'s  dwelling  house,  "and  all  the  estate,  right,  title,  interest,  use,  trust, 
property,  claim  and  demand  whatsoever,  both  at  law  and  equity,**  of  R.  to  the  same,  to  hold 
the  fixtures,  chattels,  machinery,  &c,  H  hereby  assigned, •*  to  defendant,  his  executors,  Ac., 
"  upon  the  trusts  and  for  the  ends,  intents  and  purposes  hereinafter  declared  and  contained 
concerning  the  same.  And  it  is  hereby  declared*'  that  defendant  should  "  stand  possessed 
of"  the  several  matters  assigned,  "  upon  the  trusts,  and  to  and  for  the  ends,  intents  and 
purposes  hereinafter  declared  and  contained  of  and  concerning  the  same,  that  is  to  say : 
Upon  trust,*'  if  R.  should  communicate  to  defendant  the  state  of  R.'u  affairs,  and  the  same 
should  be  satisfactory  to  defendant,  and  R.  should,  if  required,  keep  exposed  a  notice  of  the 
assignment,  should  pay  the  rents  and  the  premiums  and  duty  on  the  policies,  and  keep  the 
buildings  in  repair,  then  to  permit  R.  to  have  possession,  for  carrying  on  the  trade,  till  fr*. 
should  require  payment,  or  defendant  should  apply  to  be  relieved  from  the  guarantie,  and, 
in  either  of  the  last  mentioned  two  events,  upon  trust,  if  R.  should  pay  W.  and  cause  the 
guarantie  to  be  given  up,  to  reassign  to  R.  \  but,  if  R.  should  not  communicate  &c,  or  the 
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the  goods,  cattle  and  growing  crops  of  the  plaintiffs,  as        J856. 

assignees  as  aforesaid,  that  is  to  say,  dye-wares,  house-         g^ 

hold  furniture,  stock  in  trade  of  a  woollen,  worsted  and      „  r- 

Hayley. 

cotton  dyer,   steam  engine,  steam  boilers,  gas  works, 
dye-pans,  vats,  cisterns,  pipes,  fixtures,  machinery  and  ^^^^ 
dyeing  utensils,  horses,  cows  and  pigs,  growing  crops  of  «*tisf«ctory  *° 
wheat,  turnips  and  potatoes,  carts,  carriages,  stacks  of  if  *• *hould 

°  not,  when 

nay  and  clover,  straw,  manure,  agricultural  implements  required,  keep 

and  utensils.     There  were  other  counts,  which  it  is  not  or  not  pay  the 

necessary  for  the  purposes  of  this  report  to  state.  mtautfud 

Pleas  to  the  first  count  (except  as  to  certain  items):  keep  in'repair, 

1.  Not  guilty.     2.  That  the  goods,  cattle  and  growing  ^^J£ 

crops  in  the  first  count  mentioned  were  not  the  property  %*Zm*?u  or 

of  the  plaintiffs  as  assignees  of  S.  Routledge.     Issues  require  to  bo 

relieved, 

thereon.     There  were  other  pleas,  not  now  material,  all  should  fail  to 

,      i.  .  „ «  pay  W.  and  to 

leading  to  issues  of  fact.  procure  the 

guarantie  to 
be  given  up, 
then  defendant,  his  executors,  &c,  "shall  stand  and  be  possessed  of  the  said  tenements  and 
premises,  upon  trust  to  enter  upon  and  take  actual  possession  of  all  and  singular  the  said 
tenements  and  premises,  including  all  substituted  consumable  stores,  pursuant  to  the  decla- 
ration hereinafter  contained,  when  and  as  he  or  they  shall  think  fit,  and,  whether  in  or  out 
of  possession,  to  make  sale  and  absolutely  dispose  of  the  said  tenements  and  premises  or  so 
much"  as  defendant  should  think  proper :  and  it  was  declared  that  defendant,  his  executors, 
&c,  should  stand  possessed  of  the  moneys  to  arise  from  the  sale  and  policies,  on  trust : 
first,  to  discharge  the  costs  of  executing  the  trusts  ;  next,  to  pay  W,,  and  pay  to  defendant 
what  he  should  have  paid  to  W. ;  lastly,  to  pay  the  surplus  to  R.  and  reassign.  And  it 
was  declared  "  that,  when  and  as  any  of  the  dye-wares,  farm  produce,  cattle,  chattels  and 
effects  hereby  assigned'*  "  shall  be  used  up,  or  consumed,  dead,  sold  or  worn  out,  and  other 
dye- wares,"  &c,  «•  shall,  in  the  ordinary  course  of  carrying  on  the  said  business,  be  purchased, 
grown,  or  otherwise  substituted  for  them,  or  any  of  them,  the  dye-wares,"  &c,  M  so  purchased, 
grown  or  otherwise  substituted,  shall  belong  to"  defendant,  his  executors,  &c,  "  upon  the  trusts 
and  for  the  purposes  hereinbefore  declared  and  contained,  and  shall  be  considered  to  be 
included  in  the  assignment  hereby  made,  in  like  manner  and  as  fully  as  if  the  same  were  now 
tho  property  of  R.,  "and  were  included  therein,"  "so  that  the  security  intended  to  be 
hereby  made  may,  at  all  times  during  the  continuance  thereof,  be  of  an  adequate  value  for 
that  purpose." 

After  this  deed  was  executed,  R.  remained  in  possession,  carried  on  the  business,  and,  in 
the  ordinary  course  thereof,  used  up  and  consumed  certain  of  the  consumable  effects,  and 
substituted  others.  Defendant  required  to  be  relieved  from  the  guarantie ;  and,  R.  having 
taken  no  step  for  that  purpose,  defendant  entered,  and  took  possession  of  the  property, 
including  the  substituted  stores.  It  appeared  that  R.  was  aware  of  this,  and  made  no 
objection.  Defendant  paid  W,  Afterwards  R.  committed  an  act  of  bankruptcy  and  was 
made  bankrupt 

Held  that  defendant  was  entitled,  as  against  the  assignees  under  the  bankruptcy,  to  retain, 
to  the  extent  of  the  payment  made  by  him  to  W,,  not  only  the  property  mentioned  in  the 
deed  of  which  R.  was  possessed  at  the  time  of  the  execution  of  the  deed,  but  also  the 
substituted  effects. 

3  H  2 
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1856.  °n  the  trial»  ^fore  Piatt  B.,  at  the  last  Yorkshire 

Hope  Assizes,  it  appeared  that  Routledge,  before  his  bank- 
v-  #  ruptcy,  applied  to  the  West  Riding  Union  Bank  Company, 
to  whom  he  was  indebted  in  a  large  sum,  to  make  him 
further  advances.  The  Company  declined  to  do  this, 
unless  they  were  guaranteed.  Routledge  was  then  a 
dyer,  and  had  also  made  large  shipments  to  Australia. 
The  defendants  agreed  to  guarantee  the  Company  in 
respect  of  past  and  future  advances  to  Routledge  to  the 
extent  of  5000/.,  Routledge  executing  to  them,  the  de- 
fendants, the  security  after  mentioned.  The  guarantie 
was  accordingly  given  by  the  defendants;  and  the 
Banking  Company  increased  their  advances  to  Routledge 
to  500021:  and  afterwards,  on  17  th  June  1853,  Rout- 
ledge executed  a  deed,  of  which  the  parts  now  material 
were  as  follows. 

It  was  made  between  Routledge  of  the  first  part,  the 
defendant  Hayley  of  the  second  part,  and  Hayley  and 
the  other  three  defendants  of  the  third  part  It  recited 
that  Routledge  had  applied  to  the  Company  to  make 
advances  to  him  to  the  amount  of  5000/.,  which  they 
had  agreed  to  do  on  having  the  guarantie  of  the  de- 
fendants for  the  repayment:  and  that  defendants  had 
"agreed  to  make  and  give  their  guarantie  to  the  said  Bank- 
ing Company  for  the  said  sum  of  5000/1,  on  having  such 
counter  security  as  or  by  way  of  indemnity  against  their 
liability  to  the  said  Banking  Company,  by  an  assign- 
ment of  the  leasehold  and  tenant  right  premises,  fixtures, 
trade  effects  and  utensils,  household  furniture,  life  policy, 
fire  policy,  farm  and  farming  stock,  and  other  effects 
and  things  of  the  said  8.  Routledge,  made  to  the  said 
T.  Hayley,  as  trustee  for  himself  and  the  said  71  P. 
Crosland,  J.  Webb  and  Jm  Beaumont,  as  is  hereinafter 
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contained."  The  indenture  then  witnessed  that,  ih  1355. 
pursuance  of  the  agreement,  and  in  consideration  of  the  g^ 
premises  and  of  10*.  paid  to  Routledge  by  Hay  ley, 
Routledge,  at  the  request  and  by  the  direction  of  Cros- 
land,  Webb  and  Beaumont,  testified  by  their  executing, 
"  doth  hereby  bargain,  sell,  assign,  transfer  and  set  over 
unto  the  said  T.  Hay  ley,  his  executors,  administrators 
and  assigns :"  Firstly,  a  certain  messuage;  secondly, 
certain  grounds,  with  certain  buildings  thereon,  together 
with  all  ways  &c,  "  and  all  the  estate,  right,  title,  inte- 
rest, term  and  terms  of  years,  now  to  come  and  unex- 
pired, right  and  benefit  of  renewal,  property,  possession, 
claim  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  S.  Routledge  of,  in  and  to  the  same:" 
habendum  to  Hayley,  his  executors,  administrators  and 
assigns,  for  the  residue  of  two  terms  of  sixty  years  each, 
and  for  any  renewed  term  to  be  granted  thereof;  subject 
to  the  payment  of  the  rents,  and  performance  of  cove- 
nants &c,  on  the  part  of  the  lessees.  "  But,  neverthe- 
less, upon  the  trusts  and  for  the  intents  and  purposes 
hereinafter  declared  and  contained  respecting  the  same." 
That,  in  further  pursuance  of  the  agreement,  and  for 
the  considerations  aforesaid,  Routledge,  at  the  like  re- 
quest and  direction,  "doth  hereby  bargain,  sell,  assign, 
transfer  and  set  over,  unto  the  said  T.  Hayley,  his  exe- 
cutors, administrators  and  assigns,  all  the  tenant  right, 
estate  and  interest  of  the  said  S.  Routledge  of  and  in  the 
dye-houses,  dry-houses,  warehouses,  store-rooms,  work- 
shops, engine-house,  boiler-house,  cottages,  stables  and 
other  buildings,  yards,  conveniences  and  trade  premises, 
of  him,  the  said  8.  Routledge,  situate  and  being  near  to 
the  leasehold  premises  above  described;"  also  of  the 
dwelling  house,  &c,  near  to  the  trade  premises,  and  all 
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1856.  other  the  land,  buildings,  &a,  of  &  Routledge,  at  or 
jj~  near  ^d  Hffl*  ^eW  by  him  as  tenant  to  Sir  J.  W. 
Hayley  R&m*den  ;  "  »ko  of  and  in  all  such  part  or  parts  (if  any) 
of  the  trade  fixtures  in  and  about  the  said  trade  pre- 
mises as  are  not  removeable  by  the  tenant  of  the  same 
tenements  and  premises;  also  of  and  in  all  that  and 
those  the  farm  or  farms,  and  closes  of  land,  situate 
respectively  "  at  &c,  and  also  of  and  in  the  appurtenances 
&c,  "and  all  the  estate,  right,  title,  interest,  use,  trust, 
property,  claim  and  demand  whatsoever,  both  at  law 
and  in  equity,  of  him,  the  said  S.  Routledge,  of,  in  and  to 
the  same  and  every  part  thereof:"  habendum  to  Hayley, 
his  executprs,  administrators  and  assigns,  for  all  such 
term,  estate  and  interest  as  Routledgt  hath  now  therein 
respectively,  subject  to  payment  of  rent  to  Sir  J.  W. 
Ramsden:  "but  nevertheless  upon  the  trusts,  and  for 
the  intents  and  purposes,  hereinafter  declared  and  con- 
tained concerning  the  same."  And  that,  in  further 
pursuance  of  the  agreement,  and  for  the  considerations 
aforesaid,  Routledge,  at  the  like  request  and  direction, 
"  doth  hereby  baigain,  sell,  assign,  transfer  and  set  over 
unto  the  said  T.  Hayley,  his  executors,  administrators 
and  assigns,"  a  policy  of  life  assurance,  and  a  policy  of 
fire  assurance,  with  power  and  authority  to  demand,  sue 
for,  recover  and  receive  the  sums  payable  under  them ; 
"  and  all  the  right,  title,  interest,  possibility,  property, 
claim  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him,  the  said  8.  Routledge,  in,  to,  out  of  or  upon  the 
said  policies,  moneys  and  premises,  or  either  of  them : 
to  have,  hold,  receive  and  take  the  said  policies,  moneys, 
and  all  other  the  premises  lastly  hereinbefore  assigned, 
unto  the  said  T.  Hayley,  his  executors,  administrators 
and  assigns,    absolutely,    but,   nevertheless,   upon   the 
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trusts,  and  for  the  intents  and  purposes,  hereinafter  135(5, 
declared  and  contained  concerning  the  same."  And  ^^ 
that,  in  further  pursuance  of  the  agreement,  and  for  the 
considerations  aforesaid,  Routledge  "doth,  at  the  like 
request  and  direction  as  aforesaid,  hereby  bargain,  sell 
and  assign  unto  the  said  T.  Hayley,  his  executors,  ad- 
ministrators and  assigns,  all  that  and  those  the  steam 
engine,  steam  boilers,  apparatus  for  making  gas,  stone 
cisterns,  wood  cisterns,  dye-vats,  dye-pans,  lead  pans, 
iron  pans,  copper  pans,  block-tin  pans,  indigo  mill,  iron 
flues,  and  floors,  and  all  other  fixtures  in  and  about  the 
said  trade  premises ;  also  all  the  dyeing  apparatus  and 
utensils,  machines,  tools,  effects  and  things  in  and  about 
the  said  trade  premises ;  also  all  horses,  carts,  waggons 
and  carriages,  farming  utensils,  stock  and  effects  in  and 
about  the  said  trade  premises;  and  all  horses,  cattle, 
carts  and  carriages,  farming  utensils,  stock  and  effects  at 
the  said  farm  or  lands;  and  all  tillages,  growing  crops, 
valuation  and  interest  in  the  said  farm  or  lands;  also  all 
dye-wares  and  consumable  stores  in  and  about  the  said 
trade  premises ;  and  all  stacks  of  hay,  straw  and  other 
consumable  stores  in  and  about  the  said  trade  premises, 
and  the  said  farm  or  lands;  and  also  all  manure  thereon 
respectively;  and  also  all  and  singular  the  household 
furniture  and  effects  of  the  said  S.  Routledge  in  and 
about  his  dwelling  house  at  Seed  Hill  aforesaid.  All 
which  said  fixtures,  machinery,"  &c,  are  specified  in  a 
schedule  under  written,  with  the  appurtenances,  "and 
all  the  estate,  right,  title,  interest,  use,  trust,  property, 
claim  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  S.  Routledge  of,  in  and  to  the  same :  To 
have  and  to  hold  all  and  singular  the  said  fixtures, 
chattels,  machinery,"  &c,  "hereby  assigned  unto  the 
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1856.  said  T.  Hay  ley,  his  executors,  administrators  and  assigns, 
Hopk  as  his  own  proper  fixtures,  chattels,  machinery,"  &c. 
Hayley.  "  But,  nevertheless,  upon  the  trusts  and  for  the  ends, 
intents  and  purposes  hereinafter  declared  and  contained 
concerning  the  same.  And  it  is  hereby  declared,  by 
and  between  the  parties  hereto,  that  the  said  T.  Hayley 
shall  stand  possessed  of  the  leasehold  and  tenant  right 
dwelling  houses,  warehouses,  dye-houses,  buildings, 
trade  fixtures,  machinery,  utensils,  interest  in  farm,  live 
and  dead  stock,  household  furniture,  effects  and  things 
hereby  assigned,  with  their  respective  appurtenances 
(and  which  hereinafter,  unless  expressed  to  the  contrary, 
are  included  or  intended  to  be  included  under  the  words 
'the  said  tenements  and  premises'),  upon  the  trusts, 
and  to  and  for  the  ends,  intents  and  purposes  hereinafter 
declared  and  contained  concerning  the  same,  that  is  to 
say ;  Upon  trust,"  in  case  Routledge  should,  during  the 
continuance  of  the  security,  communicate  to  Hayley 
the  slate  of  Routledge  a  affairs,  and  give  access  to  his 
books,  &c,  and  if  the  same  should  be  satisfactory  to 
Hayley,  and  also  if  Routledge  should,  when  required  by 
Hayley,  Cropland,  Webb  and  Beaumont,  or  a  majority  of 
them,  keep  exposed  a  notice  of  the  assignment,  pay  the 
ground  rents  and  the  premiums  and  duty  on  the  poli- 
cies, and  keep  the  buildings,  &c,  in  repair,  "  then  to 
permit  and  suffer  the  said  &  Routledge,  his  executors  or 
administrators,  to  have  the  free  and  undisturbed  posses- 
sion and  enjoyment  of  the  said  tenements  and  premises 
for  the  carrying  on  his  said  trade  and  business,  until 
such  time  as  the  said  Banking  Company  may  call  in 
and  require  payment  of  the  amount  due  upon  the 
guarantie  pf  the  said  parties  hereto  of  the  third  part,  or 
until  the  said  parties  hereto  of  the  third  part  may  apply 
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to  be  relieved  from  the  responsibility  incurred  by  them  1856. 
by  their  said  guarantie.  And,  when  and  as  either  of  "  HopK 
the  two  last  mentioned  events  shall  happen,  upon  Haylky 
trust,  in  case  the  said  SL  Routledge,  his  executors,  admi- 
nistrators or  assigns,  shall,  upon  request,  fully  pay  off 
and  satisfy  all  such  sum  and  sums  of  money  due  to  the 
said  Banking  Company  upon  the  said  guarantie,  and 
shall  cause  the  said  guarantie  to  be  given  up  to  the  said 
parties  hereto  of  the  third  part  to  be  cancelled,  to  re- 
assign and  transfer  all  and  singular  the  said  tenements 
and  premises  unto  the  said  S.  Routledge,  his  executors, 
administrators  and  assigns,  freed  and  discharged  from  all 
claims  and  incumbrances  thereon  by  the  said  parties 
hereto  of  the  third  part,  or  any  of  them/  But,  in  case 
the  said  8.  Routledge  shall  at  any  time  during  the  con- 
tinuance of  this  security  neglect  or  refuse'9  to  commu- 
nicate to  Hayley  the  state  of  Routledge  $  affairs,  or  refuse 
access  to  his  books,  &c,  or  if  the  same  should  be  found 
unsatisfactory  to  Hayley,  or  Routledge  should  refuse, 
when  required  &c,  to  keep  exposed  a  notice  of  the 
assignment,  or  to  pay  the  ground  rents,  premiums  and 
duty,  or  to  keep  the  buildings,  &c,  in  repair,  "  or  in 
case  the  said  Banking  Company  shall  call  in  and  require 
payment  of  the  amount  due  upon  the  guarantie  of  the 
said  parties  hereto  of  the  third  part/'  [or  the  said  parties 
hereto  of  the  third  part]  "  shall  require  to  be  relieved 
from  their  said  guarantie,  and  the  said  &  Routledge 
shall,  in  either  of  the  last  mentioned  cases,  neglect, 
omit  or  otherwise  fail  to  pay  off  and  satisfy  all  sum  and 
sums  due  to  the  said  Banking  Company  upon  the  said 
guarantie,  and  to  procure  the  said  guarantie  to  be  given 
up  to  the  said  parties  hereto  of  the  third  part  to  be 
cancelled,   then,  and   in  any  of  the  cases  last  above 
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1856.  mentioned,  the  said  T.  Hat/ley,  his  executors,  adminis- 
HoPE  trators  and  assigns,  shall  stand  and  be  possessed  of  the 
Haylbt  ^'^  tenement8  and  premises,  upon  trust  to  enter  upon 
and  take  actual  possession  of  all  and  singular  the  said 
tenements  and  premises,  including  all  substituted  con- 
sumable stores,  pursuant  to  the  declaration  hereinafter 
contained,  when  and  as  he  or  they  shall  think  fit,  and, 
whether  in  or  out  of  possession,  to  make  sale  and  abso- 
lutely dispose  of  the  said  tenements  and  premises,  or  so 
much  and  such  part  or  parts  thereof,  in  such  manner, 
at  such  times,  in  such  lots,  and  for  such  price  or  prices, 
as  to  him  or  them,  the  said  T.  Hayley,  his  executors, 
administrators  or  assigns,  shall  seem  proper;  and,  for 
the  purposes  aforesaid,  to  enter  into,  make  and  execute 
all  necessary  contracts"  &c. :  And  it  was  further  de- 
clared that  Hay  ley,  his  executors,  &c,  should  stand 
possessed  of  the  moneys  to  arise  from  the  sale  and 
the  policies,  upon  trust:  first,  to  discharge  the  costs 
of  executing  the  trusts;  next,  to  pay  the  Banking 
Company  the  sums  to  which  the  parties  of  the  third 
part  should  be  liable  on  their  guarantie,  and  to  pay 
the  same  parties  all  sums  which  they  might  then  have 
paid  on  their  guarantie;  and,  lastly,  to  pay  the 
surplus,  if  any,  to  Routledge,  and  to  reassign  to  him 
the  tenements  and  premises  remaining  undisposed  of. 
There  were  covenants  by  Routledge,  with  Hayley,  to 
perform  the  conditions  upon  the  breach  of  which  the 
trusts  were  to  be  exercised,  and  especially  to  pay  to  the 
Banking  Company  the  sums  to  which  the  parties  of  the 
third  part  should  be  liable  on  their  guarantie,  and  cause 
the  guarantie  to  be  cancelled,  or,  if  any  part  of  such 
sums  should  have  been  paid  by  the  said  parties,  to  repay 
it  to  them,  with  interest,  and  all  costs  incurred  by  non- 
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payment,  and  to  indemnify  the  parties  of  the  third  party  1856. 
with  other  stipulations  not  material  to  the  decision  of  hope 
the  Court ;  also  covenants  for  title  and  further  assurances,  hayley. 
"  And,  lastly,  it  is  hereby  declared  and  agreed,  by  and 
between  the  parties  hereto,  that,  when  and  as  any  of 
the  dye-wares,  farm  produce,  cattle,  chattels  and  effects 
hereby  assigned  and  specified  in  the  schedule  hereunder 
written  shall  be  used  up,  or  consumed,  dead,  sold  or 
worn  out,  and  other  dye-wares,  farm  produce,  cattle, 
chattels  and  effects  shall,  in  the  ordinary  course  of 
carrying  on  the  said  business,  be  purchased,  grown  or 
otherwise  substituted  for  them,  or  any  of  them,  the 
dye-wares,  farm  produce,  cattle,  chattels  and  effects,  so 
purchased,  grown  or  otherwise  substituted,  shall  belong 
to  the  said  T.  Hayley,  his  executors,  administrators  or 
assigns,  upon  the  trusts  and  for  the  purposes  hereinbefore 
declared  and  contained,  and  shall  be  considered  to  be 
included  in  the  assignment  hereby  made,  in  like  manner, 
and  as  fully,  as  if  the  same  were  now  the  property  of 
the  said  8.  Routledge,  and  were  included  therein,  and 
in  the  schedule  hereunder  written,  so  that  the  security 
intended  to  be  hereby  made  may,  at  all  times  during 
the  continuance  thereof,  be  of  an  adequate  value  for 
that  purpose."    The  schedule  was  added. 

After  the  execution  of  this  deed,  Routledge  continued 
in  possession ;  and  a  large  part  of  the  consumable  stores 
of  the  trade  and  farming  stock  were  consumed  by  him 
in  the  ordinary  course  of  business,  and  other  stores 
substituted  in  the  same  course  of  business,  to  the  amount, 
as  was  agreed  at  the  trial,  of  661/.  6*.  9d.  On  4th 
February  1854,  the  defendants  gave  notice  to  Routledge 
that  they  required  to  be  relieved  from  their  guarantie, 
and  that,  in  case  he  failed  to  pay  forthwith  the  money 


Hayley. 
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1856.  due  t0  l^e  Banking  Company,  and  to  procure  the  gua- 
g^  rantie  to  be  given  up  to  be  cancelled,  the  trusts  of  the 
deed  would  be  forthwith  put  in  force.  Routledge  not 
having  taken  any  steps,  the  defendants,  on  5th  April 
1854,  took  possession  of  the  property,  including  the 
substituted  goods ;  and  it  appeared  that  Routledge  was 
aware  of  this,  and  did  not  object  On  5th  July  1854, 
the  defendants  paid  5000/.  to  the  Banking  Company, 
in  pursuance  of  the  guarantie.  On  12th  August  1854, 
Routledge  committed  an  act  of  bankruptcy,  by  a  decla- 
ration of  insolvency ;  and  he  was  adjudicated  a  bankrupt 
on  the  15th  of  the  same  month;  and  the  plaintiffs  were 
the  assignees  under  the  commission.  The  defendants 
afterwards  sold  the  property.  They  admitted  that  they 
were  not  entitled  to  some  of  the  articles  taken,  and  paid 
money  into  Court  accordingly :  but,  as  to  the  residue, 
which  included  the  substituted  goods,  they  claimed  to 
retain  the  proceeds  under  the  trusts  of  the  deed.  For 
the  plaintiffs,  it  was  contended  that  the  execution  of  the 
deed  was  itself  an  act  of  bankruptcy ;  and  that,  at  any 
rate,  the  deed  was  ineffectual  for  the  purpose  of  passing 
ihe  substituted  property.  The  learned  Baron  decided 
against  the  plaintiffs  on  both  points,  and  directed  a 
nonsuit,  reserving  leave  to  move  as  after  mentioned. 

In  last  Michaelmas  Term,  Atherton  obtained  a  rule  to 
enter  a  verdict  for  the  plaintiff  for  6611  6s.  9A,  "  on  the 
ground  that  the  learned  Judge  improperly  directed  a  non- 
suit, inasmuch  as  the  property  acquired  by  the  bankrupt 
after  the  date  of  the  assignment  of  the  17th  day  of  June 
1853, and  signed"  [seized?]  "by  the  defendants,  did  not 
become  the  property  of  the  defendants,  but  that  the  title 
thereto  vested  in  the  plaintiffs  as  assignees  of  the  bank- 
rupt."   (He  moved  also  to  enter  a  verdict  for  the  full 
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amount  of  the  property  taken,  on  the  ground  that  the  \S56. 

execution  of  the  deed  was  an  act  of  bankruptcy :  but  g^ 
on  this  point  no  rule  was  granted.) 


Hayi.kv. 


Watson  now  shewed  cause.  The  declaration  of  trust 
enables  the  mortgagee  to  enter  upon  and  take  actual 
possession  of  all  and  singular  the  said  tenements  and 
premises,  including  all  substituted  consumable  stores, 
pursuant  to  the  declaration  after  contained:  then  the 
declaration  at  the  end  of  the  deed  contains  an  agree- 
ment that,  when  and  as  any  of  the  dye-wares,  &c, 
assigned  shall  be  used  up  or  consumed,  and  other  dye- 
wares,  &c,  shall,  in  the  ordinary  course  of  the  business, 
be  purchased,  grown,  or  otherwise  substituted  for  them, 
the  dye-wares,  &c,  so  purchased,  grown,  or  otherwise 
substituted,  shall  belong  to  Hayley,  &c,  upon  the  trusts 
and  for  the  purposes  before  declared,  and  shall  be  con- 
sidered to  be  included  in  the  assignment  in  like  manner, 
"  and  as  fully,  as  if  the  same  were  now  the  property  of 
the  said  &  Routledge,  and  were  included  therein,"  so 
that  the  security  may  at  all  times  be  of  an  adequate 
value.  The  object  of  the  parties  clearly  was  that,  in- 
asmuch as  an  absolute  grant  of  property  to  be  after 
acquired  could  not  be  made,  the  purpose  should  be 
carried  out  by  giving  a  power  of  entry.  Routledge  was 
bound  to  keep  up  the  property,  by  successive  substitu- 
tions for  all  that  was  consumed,  so  as  to  maintain  the 
value  of  the  security.  Congreve  v.  Evetts  (a)  is  directly 
in  point.  There,  for  valuable  consideration,  S.  trans- 
ferred by  deed  to  plaintiff  all  &'s  household  goods, 
farming  stock,  crops,  and  personal  estate  on  his  farm,  as 
a  security;  and  the  deed  contained  a  declaration  and 

(a)  10  Exch.  298. 
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1856.  agreement  that  the  plaintiff  might  at  any  time  seize  and 
Hope  ta^ce  possession  of  the  assigned  property,  and  of  all  such 
Hay'ley  fanning  stock,  crops,  &c.,  "  which  should  or  might  from 
time  to  time  be  substituted  in  lieu  of  the  said  stock,"  &c, 
"or  which  should  for  the  time  being  be  found  in  or 
about"  &'s  messuage,  and  sell  the  same,  pay  himself, 
and  pay  the  remainder  to  S.  The  plaintiff  entered,  and 
took  crops  which  had  been  sown  after  the  execution  of 
the  deed:  and  it  was  held  that  he  had  good  title  to 
them,  to  the  amount  of  the  money  owing  to  him,  against 
a  subsequent  execution  creditor.  Parke  B.,  in  delivering 
the  judgment  of  the  Court,  said:  "If  the  authority 
given  by  the  debtor  by  the  bill  of  sale  had  not  been 
executed,  it  would  have  been  of  no  avail  against  the 
execution.  It  gave  no  legal  title,  nor  even  equitable 
title  to  any  specific  goods ;  but  when  executed,  not  fully 
and  entirely,  but  only  to  the  extent  of  taking  possession 
of  the  growing  crops,  it  is  the  same,  in  our  judgment, 
as  if  the  debtor  himself  had  put  the  plaintiff  in  actual 
possession  of  those  crops.  Whether  the  debtor  give  the 
possession  of  a  chattel  by  delivery  with  his  own  hands, 
or  point  it  out  and  direct  the  creditor  to  take  it,  or  tell 
him  to  take  any  he  pleases  for  the  payment  of  his  debt 
by  the  sale  of  it,  the  effect,  after  actual  possession  by 
the  creditor,  is  the  same."  Here  the  authority,  being 
coupled  with  an  interest,  was  irrevocable;  and  it  was 
executed  before  the  act  of  bankruptcy.  [Wightman  J. 
You  will  say  that  Routledge  himself  could  not  have 
maintained  an  action  for  the  seizure.]  He  could  not : 
neither,  therefore,  could  his  assignees.  On  the  other 
side,  Lunn  v.  Thornton  (a)  will  be  relied  upon.  There 
it  was  held  that  a  conveyance,  by  deed,  of  all  the  goods 

(a)  )  Com.  B.  379. 
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&c  of  the  party  conveying,  "  then  remaining  and  being  1856. 
or  which  should  at  any  time  thereafter  remain  and  be  in,  hope 
upon,  or  about"  his  dwelling  house,  and  all  other  his  haylkv. 
effects  whatsoever,  did  not  pass  goods  afterwards  acquired 
and  brought  on  to  the  premises.  But  there  Tindal  C.  J. 
said :  "  It  is  not  a  question  whether  a  deed  might  not 
have  been  so  framed  as  to  have  given  the  defendant  a 
power  of  seizing  the  future  personal  goods  of  the  plain* 
tiff,  as  they  should  be  acquired  by  him,  and  brought  on 
the  premises;"  and  that  is  the  present  case.  To  give 
effect  to  a  mere  conveyance,  a  new  act  is  no  doubt 
necessary,  according  to  Lord  Bacons  maxim,  cited  in 
the  case:  "Licet  dispositio  de  interesse  future  sit  in- 
utilis,  tamen  potest  fieri  declaratio  praecedens  quae 
sortiatur  effectum  interveniente  novo  actu"  (a).  Rout- 
ledge  appears  to  have  consented  to  the  taking  possession ; 
at  least  he  was  present,  and  did  not  object.  But  his 
consent  was  unnecessary ;  there  was  no  consent  to  the 
seizure  in  Congreve  v.  Evetts  (ft).  In  Hawthorn  v.  New- 
castle &fc.  Railway  Company  (c)  a  railway  company  con- 
tracted, with  a  party  who  was  to  build  a  bridge  on  their 
railway,  that  they  should  have  a  lien  on  the  implements 
and  materials  which  for  the  time  being  should  be  on  the 
land  where  the  bridge  was  to  be  built;  and  this  was 
held  to  be  a  shifting  lien  including  all  articles  brought 
from  time  to  time  on  to  the  land. 

Atherton  and  Hugh  Hill,  contra.  The  law  on  the 
subject  is  contained  in  the  two  cases  of  Lunn  v.  Thorn- 
ton (d)  and  Congreve  v.  Evetts  (b) :  of  these  two  cases, 

(a)  Bacon's  Maxims,  Reg.  14.  (6)  10  Exch.  298. 

(c)  Note  (a)  to  Chapman  ▼.  Bttcham,  3  Q.  B.  734. 
(<f)  1  Com.  B.  379. 
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1856.  that  of  Lunn  v.  Thornton  (a)  appears  to  resemble  the 
Hope        present    more   nearly.      There,  as   here,  were  words 

Haylf.y.  °^  actn*l  conveyance.  It  is  true  that  here  a  distinct 
power  of  entry  is  given:  bat  that  must  refer  to  the 
property  actually  conveyed,  which  could  not  legally 
include  future  property :  the  trusts  attach  only  on  the 
property  transferred;  and  the  power  of  entry  fails  where 
the  transfer  fails.  Hayley  is  to  stand  possessed  of  the 
property  conveyed  upon  the  trusts  afterwards  declared 
"  concerning  the  same."  [Crompton  J.  Do  you  contend 
that  Routledge  could  have  objected  to  the  entry  ?]  The 
argument  must  go  so  far.  [Lord  Campbell  C.  J.  Could 
he  say,  "  I  meant  to  transfer  future  property,  and  give 
you  the  right  of  seizing  it:  but  it  turns  out  that  I  could 
not  transfer;  and  therefore  the  right  of  seizing  is  gone"?] 
That  is  the  legal  result.  In  Congreve  v.  Evetts  (J)  the 
power  of  entry  was  distinct  from  the  transfer :  here  it 
is  introduced  as  a  trust  upon  which  Hayley  is  to  stand 
possessed  of  the  property  .conveyed ;  and  the  declaration 
as  to  the  substituted  property  merely  subjects  it  to  the 
same  trusts,  and  professes  to  put  it  in  the  same  position 
as  if  it  had  been  included  in  the  transfer :  there  is  thus, 
not  an  independent  power  of  entry,  but  an  ineffectual 
attempt  to  transfer.  This  being  the  substance  of  the 
transaction,  the  particular  expression  is  unimportant. 
There  are  two  modes  only  by  which  future  property 
may  be  made  to  pass :  first,  by  a  license  to  seize,  given 
upon  a  valuable  consideration ;  secondly,  by  a  transfer, 
followed  by  a  subsequent  act  of  the  grantor.  Here 
what  was  attempted  was  the  second  mode;  but  there 
was  no  subsequent  act. 

(a)  1  Com.  B.  379.  (6)  10  Exch.  298. 
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Lord  Campbell  C.  J.  I  am  of  opinion  that  this  1856. 
rule  must  be  discharged.  We  are  to  look  at  the  state  HoPK 
of  affairs  existing  on  the  12th  of  August  1854,  the  day  of  hayley. 
the  act  of  bankruptcy.  The  deed  had  been  executed 
on  the  17th  June  of  the  preceding  year:  and  by  it,  for 
a  valuable  consideration,  Routledge  conveyed  all  the 
goods  he  then  had ;  and  then  follows  what  I  agree  to 
have  been  intended  as  a  transfer  of  goods  to  be  after- 
wards acquired  and  substituted.  But  I  treat  it  also  as 
a  power  given  to  take  possession  of  all  the  then  goods 
of  Routledge  and  of  all  the  goods  which  should  be  sub- 
stituted, and  to  apply  all  to  the  trusts  of  the  deed. 
Routledge  continues  in  possession,  and  disposes  of  some 
of  the  property,  bringing  on  to  the  premises  substituted 
goods.  The  power  given  to  take  possession  was  acted 
upon,  with  his  consent;  and  the  goods  remained  in  the 
possession  of  the  defendants  at  the  time  of  the  bank- 
ruptcy. Were  then  these  substituted  goods  the  property 
of  the  assignees  under  the  bankruptcy  ?  1  am  clearly 
of  opinion  that  they  were  not.  The  intention  of  the 
contracting  parties  was  that  the  present  and  future  pro- 
perty should  pass  by  the  deed.  That  could  not  be 
carried  into  effect  by  a  mere  transfer:  but  the  deed 
contained  a  licence  to  the  grantee  to  enter  upon  the 
property ;  and  that  licence,  when  acted  on,  took  effect 
independently  of  the  transfer.  It  seems  strange  to 
say  that  this  effect  may  be  disputed  because  there  was 
an  attempt  to  transfer.  The  defendants  having  taken 
possession  with  Routledge'*  acquiescence,  he  must  be 
considered  to  have  consented  to  their  having  the 
property.  It  could  not  indeed  be  granted  when  not 
yet  in  the  possession  of  the  grantor :  but  the  defendants 
take  actual  possession,  and  he  assents  to  that :  there  is 

vol.  v.  3  i  e.  &  b. 
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1856.  a  subsequent  act  abundantly  sufficient  to  satisfy  Lord 
jj£^  Bacon's  rule.  Then,  as  to  the  authorities.  It  is  admitted 
Haylby.  ^at  Congreve  v.  Evetts  (a)  would  be  decisive  in  favour 
of  the  defendants  if  there  were  not  in  the  present  case 
an  ineffectual  attempt  to  transfer.  But  that  can  do  no 
harm ;  and  it  furnishes  strong  evidence  at  any  rate  to 
shew  what  the  parties  wanted  to  do,  though  it  could 
not  be  effected  in  that  way.  Here  we  are  able  to  give 
effect  to  the  intention.  As  to  Lunn  v.  Thornton  (£), 
the  language  of  Tindal  C.  J.  seems  to  me  strongly  in 
favour  of  the  defendants ;  for  he  says  that,  if  there  be 
a  subsequent  act  by  the  grantor,  the  future  property 
may  pass:  and  I  think  that,  in  the  present  instance,  that 
condition  is  fulfilled,  the  licence  having  been  acted  on, 
and  the  grantor  having  acquiesced.  Before  his  bank- 
ruptcy, he  could  not  have  questioned  the  title  of  the 
defendants;  neither  can  his  assignees  do  so  since^the 
bankruptcy. 

Coleridge  J.  I  am  of  the  same  opinion;  and  I 
rest  my  judgment,  not  only  on  the  ground  taken  by  my 
Lord,  but  on  another  also.  I  think  the  nonsuit  is  right, 
and  not  contrary  to  Lunn  v.  Thornton  (b) ;  and  I  think 
it  falls  within  each  of  the  two  cases  in  which  Mr.  Hill 
admits  that  the  after  acquired  goods  would  become  the 
property  of  the  grantee.  He  says,  as  I  understand  him, 
that  a  licence  to  enter,  without  a  transfer,  would  give  the 
licensee  on  entering  a  vested  interest  in  such  goods,  and 
also  that  a  mere  transfer,  though  not  in  itself  enough  to 
pass  such  goods,  might  become  sufficient  by  the  addition 
of  an  intervening  act,  according  to  Lord  Bacon's  rule, 

(a)  10  Exck.  298.  (*)  1  Com.  B.  379. 
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which  has  been  cited.     Now,  as  to  the  first,  the  words       1856. 

of  the  conveyance  itself  point  only  to  existing  property :        Hope 

the  after  acquired  property  is  not  noticed  till  we  come      Haylby. 

to  the  declarations  of  trust?   and  then  the  grantee  is 

authorized  to  enter  and  take  possession.  It  is  ingeniously 

suggested  that  the  transaction  is  in  fact  a  transfer,  and 

that  the  particular  words  used  are  not  important ;  but  I 

think  they  are  very  important.     Hayley  is  empowered 

to  enter  upon  the  assigned  property,  "including"  the 

substituted  goods.     I  understand  Routledges  meaning 

to  be :  "I  convey  my  property  to  you ;  and  I  will  now 

mention  other  property  not  included  in  the  conveyance, 

and  will  give  you  power  to  take  that  ?"    What  is  that 

but  a  licence  ?    It  falls  therefore  within  Mr.  HilVs  case : 

it  operates  upon  after  acquired  property  now  mentioned 

for  the  first  time.     If  I  am  wrong  in  supposing  this 

alone  to  be  sufficient  (and  some  expressions  used  by  my 

Lord  suggest  a  doubt  as  to  my  correctness),  I  think 

there  was  a  sufficient  intervening  act.     The  property 

was  purchased,  with  the  intent  that  it  should  be  taken 

under  the  deed ;  and  that,  according  to  the  argument, 

is  ineffectual  as  to  after  acquired  property  unless  the 

vendor,  after  such  property  has  been  acquired,  agree 

to  its  being  taken.      The   vendee   does  in   fact   take 

possession,  and  remains  undisturbed  for  some  months. 

That  is  strong  evidence  of  an  assent  by  the  vendor  to 

the  deed  becoming  valid  as  to  such  property. 

Wightmjin  J.  It  appears  to  me  that  this  case  is 
directly  within  the  authority  of  Congreve  v.  Evetts  (a), 
and  that  our  decision  is  not  inconsistent  with  the  rule 

(a)  10  Exeh  298. 

3  i  2 
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1856.  laid  down  by  Tindal  C.  J.  in  Lunn  v.  Thornton  (a). 
Hope  According  to  Lord  Bacons  rule,  the  grant  would  operate 
Hatli  r.  noting  unless  there  be  a  new  act.  There  may  be  some 
question  whether  there  was  here  such  a  new  act  as  would 
give  effect  to  a  mere  conveyance  and  transfer.  I  do  not 
propose  to  inquire  into  that :  it  seems  to  me  that  the 
case  falls  directly  within  Congreve  v.  EvetU  (&),  and  to 
embrace  the  circumstances  which  Tindal  C.  J.  considers 
sufficient  to  give  validity  to  the  title.  The  words,  though 
they  profess  to  convey  property,  give,  as  to  the  after 
acquired  property,  a  licence,  under  the  circumstances 
which  have  occurred,  to  enter  and  take  possession.  It 
would  be  difficult  to  suggest  words  stronger  than  those 
here  used. 

Crompton  J.  I  do  not  entertain  any  doubt  on  the 
point  The  deed  gives  power  to  seize  and  be  possessed 
upon  certain  trusts.  The  trusts  could  not  be  exercised 
except  by  a  person  in  possession.  Looking  at  the  whole 
deed  together,  we  see  an  intention  to  provide  for  the 
very  act  which  has  taken  place.  There  is  a  separate 
assignment  of  some  property ;  and  then  it  is  said  that 
the  grantee  is  to  have  the  after  acquired  property  with 
the  rest  upon  trust.  How  could  the  trust  be  executed 
without  taking  possession  ?  And  I  am  much  inclined 
to  think  that  Routledge  assented  to  what  was  done. 
Therefore,  on  both  the  principles  laid  down  by  Mr.  Hill, 
but  especially  on  the  first,  the  property  passed  to  the 
defendants.  Indeed  I  myself  should  go  further,  and 
should  hold  that  the  after  acquired  goods  were  made 
subject  to  the  trusts,  and  that  it  would  not  have  been 

(a)  1  Com.  B.  379.  (b)  10  Exeh.  298. 
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competent  to  Routledye  to  say  that  the  trusts  should  not  1856. 

be  executed.     I  am  therefore  clearly  of  opinion  that  the  HoPE 

after  acquired  property  did  not  pass  to  the  assignees  haylky 
under  the  bankruptcy. 

Rule  discharged. 


Caswell  against  Worth  and  another.         jwjjj*  mh 

rPH£  declaration  stated  that  defendants,  before  and  at  To  an  action 
-*-      i        •         o  i  .  r  .     ,     .,,    for  bodily 

tnc  time  &c,  were  the  occupiers  of  a  certain  build-  injury  caused 

ing  or  factory,  situate  at  &c,  in  which  said  building  through  a 

and  factory  steam  power  was  used  to  work  machinery  0^e  partUof 

employed  in  the  manufacture  of  carpets;  that  in  part  of  J^JS*^ 

the   said    building  or  factory   there   was  certain   mill  fence  that, 

°  J  although  de- 

gearing,  being  a  shaft  which  was  worked  and  put  in  fendantwas 

°      .    &  6  /  guilty  of  such 

motion  by  the  said  steam  power,  and  which  said  shaft  breach  of  duty, 

,     r,  ,  ,        .         a  r  •      plaintiff,  wil- 

was,  before  and  at  the  time  &c.,  in  motion  for  a  certain  fuiiy  and  con. 
manufacturing  process,  that  4s  to  say  for  the  weaving  of  command  of 
carpets,  and  which  said  part  of  the  said  building  or  committed  the 
factory  was  not  used  solely  for  the  purpose  of  a  dwelling  J*  *£jj*  wa* 
house,  nor  used   solely  for  the  manufacture  of  goods  cause  of  the 

°  injury. 

made  entirely  of  any  other  material  than  cotton,  wool,      Action  by 

plaintiff,  em- 
hair,  silk,  flax,  hemp,  jute  or  tow,  nor  used  solely  for  ployed  in  a 

the  manufacture  of  lace,  of  hats,  or  of  paper,  or  solely  ddTenlanu,  the 

occupiers,  for 
not  sufficiently- 
fencing  a  shaft  while  in  motion,  as  required  by  stat.  7  &  8  Vtct.  c  15.  ».  21.,  whereby  plaintiff 
got  entangled  with  it  and  injured.  Plea,  admitting  that  the  shaft  was  not  sufficiently  fenced, 
ut  alleging  that  plaintiff,  contrary  to  the  express  command  of  defendants,  and  knowing  that 
it  was  dangerous  to  meddle  with  the  shaft,  took  hold  of  it  and  set  it  in  motion  ;  whereby, 
and  not  by  reason  of  the  negligence  of  defendants,  plaintiff  was  injured.  Held,  on  demurrer, 
a  good  plea. 

Per  Coleridge  and  Crompion  Js.  The  provisions  in  stat.  7  &  8  Vict.  e.  15.  sm.  24.,  25., 
respecting  the  bringing  actions  under  the  authority  of  the  Secretary  of  State,  in  the  name 
of  any  person  injured  by  the  machinery  in  a  factory,  do  not  take  away  the  right  of  the  party 
injured  to  sue  for  damages  in  person.     Nor  does  the  imposition  of  penalties  in  sect.  60. 
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1856.  f°r  bleaching,  dyeing,  printing  or  calendering;  which 
Cabwell  s*"*  building  or  factory,  mill  gearing  and  steam  power 
Worth  were*  before  and  at  the  time  &c.,  under  the  care, 
management  and  direction  of  defendants.  That  plaintiff 
lawfully  was  in  the  said  part  of  the  said  building  or 
factory,  with  the  consent  of  defendants.  Yet  defendants, 
well  knowing  the  premises,  after  1st  October  1844,  to 
wit  on  &c,  disregarded  their  duty  in  this  behalf  and 
the  statute  in  that  case  made  and  provided,  in  this, 
that  the  said  shaft  was  not  then  securely  fenced,  contrary 
to  the  form  of  the  statute  &c. ;  whereby,  and  by  reason 
of  the  premises,  plaintiff  was  then  caught  by  and  got 
entangled  with  the  said  shaft,  and  was  greatly  whirled 
and  dragged  about,  and  received  great  bodily  injury  &c. 
Second  plea :  That,  although  true  it  is  that  the  said 
shaft  was  in  motion  for  a  manufacturing  purpose,  and 
was  not  properly  fenced  at  the  time  of  the  committing 
the  grievances  in  the  declaration  mentioned,  yet  the 
part  of  the  mill  gearing,  that  is  to  say,  a  certain  driving 
strap,  by  which  plaintiff  was  entangled  as  in  the  decla- 
ration mentioned,  Was  not  in  motion  for  any  manufac- 
turing or  other  purpose  at  the  time  of  the  commission 
of  the  said  alleged  grievances,  but,  on  the  contrary 
thereof,  was  wholly  at  rest ;  and  that  plaintiff  wilfully, 
wrongfully  and  improperly,  against  the  will  and  con- 
trary to  the  express  command  of  defendants,  touched 
and  caught  bold  of,  and  thereby  set  in  motion,  the 
said  part  of  the  mill  gearing,  that  is  to  say  the  said 
strap,  plaintiff  then  well  knowing  that  it  was  dangerous, 
improper,  and  contrary  to  the  express  command  of  the 
defendants,  for  him,  the  plaintiff,  to  touch  or  meddle 
with  the  same ;  and  thereby,  by  reason  of  such  disobe- 
dience and  wilful  and  improper  conduct  of  plaintiff,  and 


▼. 

Worth. 
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not  by  reason  merely  of  the  negligence  of  defendants       1856. 
in  not  fencing  the  said  shaft,  plaintiff  was  caught  by,      cabwbll 
and  got  entangled  with,  the  said  shaft,  Old  was  whirled 
and  dragged  about  and  received  the  several  damages 
and  injuries  in  the  declaration  mentioned.  Verification. 
Demurrer.     Joinder. 

Wehby,  for  the  plaintiff.  First,  the  declaration  is 
good.  The  action  is  founded  on  stat.  7  &  8  Vict 
c.  15.  (a).  Sect.  21  provides  that  "every  part  of  a 
steam  engine  and  water-wheel,*1  "near  to  which  children 
or  young  persons  are  liable  to  pass  or  be  employed, 
and  all  parts  of  the  mill  gearing  in  a  factory,  shall  be 
securely  fenced;*'  and  that  the  "said  protection  to  each 
part  shall  not  be  removed  while  the  parts  required  to 
be  fenced  are  in  motion  by  the  action  of  any  "me* 
chanieal  power  for  any  manufacturing  process."  The 
defendants  will  contend,  first,  that  the  declaration  does 
not  shew  that  the  plaintiff  is  a  child  or  young  person 
within  the  statute.  But  the  enactment  is  general,  at 
all  events  as  regards  mill  gearing;  Coe  v.  Piatt  (ft);  and 
"mill  gearing,"  by  sect.  73,  is  to  "comprehend  every 
shaft."  Next,  it  will  be  said  that  the  declaration  does 
not  shew  that  the  plaintiff  is  not  within  the  proviso  in 
sect  73,  which  provides  that  the  Act  shall  not  extend 
to  "any  young  person,  being  a  mechanic,  artisan,  or 
labourer  working  only  in  making  and  repairing  the 
machinery  or  any  part  of  the  factory."  But  the  plaintiff 
is  not  bound  to  negative  that  proviso ;  if  it  applies,  the 
defendants  must  plead  it.     Further,  it  will  be  said  that 

(a)  "  To  amend  the  laws  relating  to  labour  in  factories."    By  Met.  1 
the  act  ii  to  take  effect  from  1st  October  1844. 
(6)  6  Exch.  762. 
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18*56.  the  declaration  does  not  allege  that  the  machinery,  at 
Caswell  l^e  time  in  question,  was  under  the  controul  of  the 
Worth,  defendants  forlany  manufacturing  process.  That  alle- 
gation is  not  necessary:  the  declaration  alleges  that 
they  were  then  the  occupiers  of  the  factory;  and,  by 
sects.  41,  60,  the  occupiers  are  the  parties  liable  to 
penalties  in  respect  of  injuries  caused  by  the  machinery, 
and  therefore  those  against  whom  the  party  injured  has 
a  right  to  proceed  at  common  law.  The  last  and  prin- 
cipal objection  is,  that,  as  the  statute  imposes  these 
penalties  for  a  breach  of  its  provisions,  the  plaintiff  has 
no  right  of  action  at  common  law  in  respect  of  such  a 
breach ;  and  that  the  action  should  be  brought  by  the 
inspector  of  factories,  under  sect.  24.  [Lord  Campbell 
C.  J.  That  is  an  objection,  not  to  the  declaration,  but 
in  bar  of  the  action  generally.]  The  objection  cannot 
be  supported.  As  to  the  remedy  by  penalties,  that  is 
cumulative,  and  does  not  destroy  the  common  law  right. 
In  Couch  v.  Steel  (a)  it  was  held  that  the  imposition  of 
penalties,  by  stat.  7  &  8  Vict.  c.  112.,  upon  shipowners 
neglecting  to  provide  a  proper  supply  of  medicines  on 
board  their  vessels,  as  ordered  by  the  statute,  does  not 
destroy  the  right  of  a  seaman  to  sue  a  shipowner  for 
injury  caused  to  the  former  by  the  breach  of  that 
statutory  duty.  As  to  the  proper  party  to  the  action, 
sect  24  of  stat.  7  &  8  Vict.  c.  15.  provides  that  one  of 
the  principal  Secretaries  of  State,  on  the  report  and 
recommendation  of  an  inspector  of  factories,  "  may 
empower  such  inspector  to  direct  one  or  more  actions 
to  be  brought  in  the  name  and  on  behalf  of  any  person 
who  shall  be  reported  by  such  inspector  to  have  received 

(a)  3  E.  fr  B.  102. 
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any  bodily  injury  from  the  machinery  of  any  factory,  for        1856. 
the  recovery  of  damages  for  and  on  behalf  of  such  person."      Caswell 
But  that  enactment  is  only  for  the  purpose  of  securing      worth. 
compensation  to  the  party  injured  in  cases  where,  from 
his  age  or  position,  he  could  not  conveniently  sue  in 
person ;  it  does  not  destroy  his  right  so  to  sue. 

Next,  the  plea  is  bad.  In  an  action  for  personal 
injury  caused  by  the  breach  of  a  duty,  the  negligence  of 
the  plaintiff  is  no  defence  ;  Bird  v.  Holbrook  (a),  Lynch 
v.  Nurdin  (b).  [Grampian  J.  The  fact  that  the  plaintiff 
could  have  avoided  the  injury  by  the  exercise  of  ordi- 
nary care  would  be  a  good  defence,  according  to  Butter- 
field  v.  Forrester  (c)  and  Bridge  v.  The  Grand  Junction 
Railway  Company  (d).]  It  would  be  a  good  defence 
only  where  the  defendants  have  been  guilty  of  simple 
negligence,  not  where  they  have  done  an  act  which  is 
illegal.  \Wightman  J.  But  here  the  plaintiff  himself 
actually  set  the  machinery  going.]  That  is  no  answer 
to  the  action.  The  Act  is  for  the  protection  of  young 
persons,  who  may  very  possibly  be  ignorant  of  the 
danger  arising  from  meddling  with  machinery;  and 
the  defendants  were  bound,  by  the  Act,  to  do  all  that 
was  possible  to  obviate  such  danger,  by  fencing  the 
machinery.  [Wightman  J.  Sect.  21  declares  that  the 
machinery  is  to  be  fenced  while  it  is  in  motion  for  any 
manufacturing  process :  here  the  plea  alleges  that  it  was 
not  so  in  motion.]  That  is  alleged  only  as  regards  the 
strap ;  the  allegation  does  not  extend  to  the  shaft,  which 
is  stated  in  the  declaration  to  have  been  the  cause  of 

(a)  4  Bing.  628.  (ft)  1  Q.  B.  29. 

(e)  11  East,  60. 

(d)  3  Af .  flr  W.  244.   Sec  Powell  r.  General  Steam  Navigation  Company, 
5  E.Sf  B.  195. 
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1856.        injury.     [Lord  Campbell  C.  J.     If  the   plaintiff  bad 
Cabwell      wilfully  laid  hia  hand  on  the  shaft  itself,  would  not  that 
Worth       ^e  a  8°°^  defence?]    It  would  not,  consistently  with 
the  general  rule. 

Montague  Smith,  contriL  First,  the  plaintiff  has  no 
cause  of  action.  The  Act  provides  that  the  remedy  for 
injuries  caused  by  a  breach  of  its  provisions  is  to  be  the 
infliction  of  penalties.  If  any  action  is  brought,  it  must 
be  by  the  inspector  of  factories.  [Lord  Campbell  C.  J. 
By  sect  60,  the  penalties  recovered  in  such  action  are 
to  be  paid  "  for  the  benefit  of  the  injured  person,  or 
otherwise,"  at  the  discretion  of  the  Secretary  of  State. 
That  does  not  look  as  if  it  was  intended  to  preclude 
the  party  injured  from  suing.  Even  if  the  whole 
of  the  penalty  were  given  to  the  real  plaintiff  under 
this  section,  would  he  not  have  the  right  to  sue  for 
damages  ?]  The  Secretary  of  State  is  to  act  as  a  sort 
of  arbitrator  between  the  parties.  He  has  a  similar 
discretion  as  to  the  penalties,  of  which  he  may  remit  the 
whole  or  a  part,  by  sect.  66.  [Crampton  J.  It  is  clear 
that  the  penalties  are  cumulative,  and  that  an  action,  in 
some  shape,  may  be  brought  by  or  on  behalf  of  the 
party  injured.  I  cannot  see  that  bis  common  law  right 
to  sue  is  affected  by  anything  contained  in  the  Act] 

Next,  the  plea  is  good.  [He  was  then  stopped  by 
the  Court] 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
second  plea  is  good,  and  that  the  defendants  are  entitled 
to  our  judgment  As,  however,  they  have  not  demurred 
to  the  declaration,  they  will  not  have  an  opportunity  of 
taking  the  opinion  of  a  Court  of  error  upon  the  question 
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whether  the  statute  takes  away  the  common  law  right  of  1356. 
suing  in  respect  of  injury  caused  by  the  neglect  of  the  Caswell 
defendants  to  fence  their  machinery.  The  Act  itself  is  worth. 
a  most  excellent  one ;  but  its  operation  would  be  m6st 
oppressive  if  it  were  held  to  apply  under  the  circum- 
stances alleged  in  the  plea,  and  which  we  must  assume 
to  be  true.  They  are,  that  the  plaintiff,  while  the 
driving  strap  was  not  in  motion,  wilfully,  and  against 
the  will  and  contrary  to  the  express  commands  of  the 
defendants,  set  it  in  motion,  well  knowing  that  it  was 
dangerous,  and  contrary  to  the  express  command  of  the 
defendants  for  him  to  touch  it ;  whereby,  and  not  by 
the  negligence  of  the  defendants,  he  was  injured.  The 
statute  was  clearly  not  intended  to  protect  persons 
employed  in  factories  from  the  consequences  of  their 
own  misconduct  In  Butterfield  v.  Forrester  (a)  and 
several  subsequent  cases  it  has  been  held  that  the  want 
of  ordinary  care  in  avoiding  an  injury  disentitles  the 
party  injured  from  suing.  Here  there  was  not  only  a 
want  of  ordinary  care,  but  a  knowing  and  wilful  incur- 
ring of  the  risk  by  the  plaintiff.  The  facts,  as  stated  in 
the  plea,  would  be  a  good  defence  upon  the  general 
issue. 

Coleridge  J.  I  am  of  the  same  opinion.  The 
statute  makes  the  omission  of  a  certain  act  illegal,  and 
subjects  the  parties  omitting  it  to  penalties.  But  there 
can  be  no  doubt  that  a  party  receiving  bodily  injury 
through  such  omission  has  the  right  of  suing  at  common 
law.  The  action,  however,  must  be  subject  to  the  rules 
of  common  law ;  and  one  of  those  is,  that  a  want  of 

(«)  11  East,  60. 
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ordinary  care,  or  wilful  misconduct,  on  the  part  of  the 
plaintiff,  is  an  answer  to  the  action.  Lynch  v. 
Nurdin  (a)  does  not  apply  to  the  present  case :  here 
the  plaintiff  was  actually  and  directly  the  cause  of  his 
own  injury. 


Wiohthan  J.  The  plaintiff  says  that  the  defendants 
omitted  a  duty,  viz.,  to  fence  their  machinery,  whereby 
the  plaintiff  was  injured.  The  plea  alleges  that  the 
plaintiff  was  not  injured  thereby,  but  by  the  plaintiff's 
own  wilful  act,  in  setting  the  machinery  in  motion.  It 
is  clear,  both  upon  principle  and  authority,  that  this  is  a 
good  defence. 


Cbompton  J.  concurred. 


Judgment  for  defendants  (ft). 


(a)  1  Q.  B.  29. 


(6)  Reported  by  Francis  Ellis,  Esq. 


Friday, 
January  18th. 


Doel  against  Sheppard  and  others. 


Declaration       rpiIE  declaration  was  substantially  the  same  as  m  the 

against  de-  X 

fendant  for  last  Case. 

fencing  a  shaft  Pleas :  1.  Not  Guilty.  Issue  thereon.  2.  A  special 
motion? cod-     P'ea>  substantially  the  same   as  the  second  plea  in  the 

trary  to  statute 
(7  &  8  Vict. 

c.  15.  #.  21 .),  whereby  plaintiff  was  injured.  Plea :  That  the  shaft  was  not  near  to  where 
children  or  young  persons  were  liable  to  pass  or  be  employed,  and  was  so  placed  and 
situated  in  the  said  factory  that  there  did  not  exist  any  such  liability  to  injury  from  the 
same  as  to  require  such  fencing  as  in  the  declaration  mentioned,  while  in  motion ;  and 
that  all  such  liability  was  sufficiently  guarded  against  by  such  position  and  situation  of  the 
said  shaft. 

Held,  on  demurrer,  a  bad  plea. 
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last  case,  alleging  that  the  injury  was  caused  by  the        1856. 
wilful  misconduct  of  plaintiff.     Demurrer.     Joinder  (a).         DoEL 

Third  plea :  That  the  said  shaft  was  not  near  to  where  gHKppARD. 
children  or  young  or  any  persons  were  likely  or  liable 
to  pass  or  be  employed  (£),  and  that  no  person  was 
endangered  or  likely  or  liable  to  be  endangered  thereby; 
but  the  defendants  in  fact  say  that,  before  and  at  the 
said  time  when  &c,  the  said  shaft  was  at  such  a  distance 
and  height  away,  from  and  above  the  nearest  floor  or 
other  place  of  access  or  approach  to  the  same,  and  was 
in  that  respect  and  otherwise  so  placed  and  situated  in 
the  said  mill  or  factory,  that  there  did  not  exist  any 
such  danger  of  or  liability  to  accident  or  injury  from  the 
said  shaft  as  to  call  for  or  require  such  fencing  of  the 
same  as  in  the  said  declaration  mentioned,  while  the 
same  was  in  motion  as  therein  mentioned ;  and  all  such 
danger  of  or  liability  to  accident  or  injury  from  the  said 
shaft  while  in  motion  as  aforesaid  was  sufficiently 
guarded  and  provided  against  by  such  position  and 
situation  of  the  said  shaft  as  aforesaid  without  such 
fencing. 

Demurrer.     Joinder. 

Webby,  for  the  plaintiff.  The  third  plea  is  bad.  It 
admits  that  the  mill  gearing,  though  in  motion,  was  not 
fenced,  but  alleges  that  it  did  not  require  fencing.  In 
other  words,  it  alleges  that  the  provisions  of  the  Act  are 
unnecessary  under  the  circumstances.  But  the  Act 
directs  that  all  mill  gearing,  while  in  motion,  is  to  be 
fenced.     (He  was  then  stopped  by  the  Court) 

(a)  The  case  wai  taken  immediately  after  CasweS  r.   Worth;   and 
consequently  the  demurrer  to  this  plea  was  not  argued. 
(6)  As  to  this  allegation,  see  Cot  v.  Plait,  6  Exch.  752. 
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1856.  Maynard,  for  the  defendants.     The  third  plea  is  good. 

DoKL  Anything  which  prevents  access  to  the  machinery, 
Shepfard.  including  the  particular  position  of  the  machinery  itself, 
may  be  considered  as  fencing.  {Coleridge  J.  Then 
you  should  have  pleaded  that  the  machinery  was  fenced.] 
No  doubt  the  plea  would  have  been  bad  for  argument- 
ativeness under  the  old  rules ;  but  that  is  not  a  ground 
of  demurrer  now.  [Coleridge  J.  What  your  plea,  in 
effect,  states  is,  that  the  Legislature  ought  not  to  have 
required  this  particular  machinery  to  be  fenced.]  The 
defendants  consider  that  the  Act  was  complied  with 
practically,  and  according  to  the  best  system  known  in 
factories.  In  Schqfield  v.  Schunck  (a),  an  action  similar 
to  this,  Lord  Campbell  C.  J.  remarked  that  the  judge 
might  properly  have  put  it  to  the  jury  whether  the  mill 
was  securely  fenced  according  to  the  best  known  method 
of  fencing  at  the  time.  [Wightman  J.  Do  you  say 
that  the  machinery  was  securely  fenced,  or  that  it  did 
not  require  to  be  fenced?]  The  plea,  in  effect,  alleges 
that  it  was  fenced.  [Wightman  J.  But,  on  the  face  of 
it,  it  states  that  the  machinery  did  not  require  fencing.] 
That  is,  that  it  was  fenced  as  much  as  it  required.  In 
Ellis  v.  Arnison  (b)  a  ditch  was  held  to  be  a  "sufficient 
fence"  within  the  meaning  of  an  inclosure  Act. 

Lord  Campbell  C.  J.     I  think  the  construction  of 


(a)  In  Q.  B.,  January  26th,  1855.  The  question  arose  on  a  rule  for  a 
new  trial  for  misdirection.  The  trial  took  place  at  the  Liverpool  Summer 
Assises,  1854,  before  Crowder  J.,  who  left  it  to  the  jury  whether  the 
defendant  had  used  the  ordinary  means  of  protection  approred  of  in  the 
place  where  the  facts  occurred.  The  Court  (Lord  Campbell  C.  J.,  CWe- 
ridge,  Wightman  and  Crompton  Js.)  held  this  a  misdirection :  and  Lord 
Campbell  C.  J.  made  the  remark  cited  in  the  text.  Atherton  and  MUward 
opposed  the  rule ;  Knowlee  and  If  heeler  supported  it. 
(6)  \  B.fiC.  70. 
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the  Act  which  is  contended  for  by  the  defendants  is        1856. 
most  erroneous;  it  would,  in  fact,  amount  to  a  repeal         DoEL 
of   the   Act     The   Act  does  not  merely  provide  that     gHEI£ARD 
machinery  in    factories   is  to    be   fenced  where   it  is 
dangerous.     All    mill  gearing,  while  in   motion  for  a 
manufacturing  purpose,  is  to  be  fenced.  The  Legislature 
did  not  intend   to   leave  it  to  be  decided,  upon  the 
circumstances  of  each  case,  whether  the  machinery  was 
dangerous  and   required  fencing.     On  the   third  plea 
our  judgment  will  be  for  the  plaintiffs :  but,  as  we  are 
of  opinion  that  the  second  plea  is  good,  judgment,  upon 
the  whole  record,  will  be  for  the  defendants. 

Coleridge  J.  I  am  of  the  same  opinion.  The  Act 
gives  no  discretion  to  the  owners  of  factories  as  to  what 
part  of  their  mill  gearing  is  to  be  fenced.  All  is  to  be 
fenced  alike. 

Wightman  J.  concurred. 

Crompton  J.  The  Act  was  made  for  the  purpose  of 
preventing  mill  owners  from  exercising  this  kind  of 
discretion. 

Judgment  for  the  plaintiffs 
upon  the  third  plea  (a). 

(a)  Reported  by  Francis  Ellit,  Esq. 
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Saturday  John   Bailey   Denton   against  The   Great 

January  1 9th. 

Northern  Railway  Company. 


A  T  the  hearing  of  a  plaint,  before  the  judge  of  the 

Bloomsbury  county  court  of  Middlesex,  the  judge 

of  the  county  court  suggested  to  the  parties  that,  as  the 

question  was  of  general  importance  and  there  was  no 

power  of  appeal,  the  amount  claimed  in  the  plaint  being 


The  G.  AT. 
Railway  Com- 
pany, whose 
line  commu- 
nicated with 
the  line  of 
the  N.  E. 
Railway  Com- 
pany at  Af., 

m/ntob^^hich  under  20i>  xt  was  desirab'e  *at  the  plaint  should  be 
their  trains        removed  by  certiorari  into  one  of  the  superior  Courts, 

starting  from  *  r 

P.  at  7  p.  m., 

and  going  to 

il/.,  there  met 

a  train  of  the 

N.  E.  Com- 


with  a  view  of  stating  a  case  for  the  opinion  of  the  Court 
on  the  facts  then  found  by  him.  The  parties  having 
acceded  to  this  course,  the  plaint  was  removed  by  cer- 
?rom  Arto//.,  tiorari  into  this  Court ;  and  by  order  of  a  Judge  a  case 
was  stated,  of  which  what  follows  is  an  abridgment. 

The  plaintiff  being  in  London  in  March  1855,  and 
having  business  at  Peterborough  on  25th  March  1855, 
and  at  Hull  on  the  26th  March  1855,  consulted  the 


by  which  pas- 
sengers from 
P.  to  J5T.  were 
forwarded. 
The  G.  N. 
Company  pub- 
lished monthly 
time  tables  in 
which  they 

stated,  in  the  usual  way,  that  the  7  p.  m.  traio  from  P.  carried  to  H.  At  the  end  of  a 
month,  after  the  G.  N.  time  tables  for  the  ensuing  month  were  prepared  in  this  form  and 
printed,  but  before  they  were  published,  the  N.  E.  Company  discontinued  the  train  from 
M.  to  H.  The  G.  N.  made  no  alteration  in  their  time  tables  already  printed,  but  published 
and  circulated  them  after  they  knew  that  there  was  no  such  train. 

Plaintiff,  having  seen  one  of  the  time  tables,  made  his  arrangements,  on  the  faith  of  it, 
to  go  from  P.  to  H.  by  the  7  p.  m.  train ;  he  came  to  P.  in  time,  went  to  the  station,  and 
then  for  the  first  time  learned  that  be  could  go  no  further  than  M.  by  that  train.  He  was 
delayed  in  his  journey  and  sustained  damage,  for  which  he  sued  the  G.  N.  Company.  On 
a  case  stated  without  pleadings, 

Held,  by  the  whole  Court,  Lord  Campbell  C.  J.,  Wipktman  and  Crompton  J.,  that  he  was 
entitled  to  recover,  on  the  ground  that  the  circulation  of  the  time  tables  amounted  to  a 
representation  on  the  part  of  the  defendants  that  there  was  a  train,  which  was  false  to  the 
knowledge  of  those  making  it,  and  calculated  to  induce  the  plaintiff  to  act  as  he  did. 

Held  also,  by  Lord  Campbell  C.  J.  and  Wightman  J.,  that  the  time  table  amounted  to  a 
contract  on  behalf  of  the  Company  with  those  who  should ^corae  to  the  station  to  forward 
them  as  stated  in  the  table ;   Crompton  J.  dissentiente. 

SembU,  per  Crompton  J.,  that  the  defendants  might  also  be  liable  as  public  carriers  pro- 
fessing to  carry  to  H.,  and  bound  as  such  to  act  up  to  their  public  profession. 
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printed  time  tables  issued  in  the  usual  way  by  the 
defendants  for  that  month.  In  these  time  tables  a  train 
was  advertised  to  leave  London  at  5  p.m.  and  reach 
Peterborough  about  7  p.m.,  and  thence  to  proceed, 
amongst  other  towns,  to  Hull,  to  arrive  there  about 
midnight.  At  the  bottom  of  the  time  tables  was  the 
following  notice:  "The  Companies  make  every  exer- 
tion that  the  trains  shall  be  punctual,  but  their  arrival 
or  departure  at  the  times  stated  will  not  be  guaranteed, 
nor  will  the  Companies  hold  themselves  responsible  for 
delay  or  any  consequences  arising  therefrom."  The 
time  tables  advertising  this  train  were,  till  after  26th 
March,  exhibited  by  the  defendants  at  their  stations, 
where  the  plaintiff  had  seen  them,  and  were  printed 
and  circulated ;  and  on  the  25th  March  the  plaintiff  had 
one  in  his  possession. 

The  plaintiff,  having  made  his  arrangements  on  the 
faith  of  these  time  tables,  went  down  to  Peterborough 
by  an  early  train  of  the  defendants,  transacted  his 
business  at  Peterborough,  and  went  to  the  defendants' 
station  at  Peterborough  in  due  time  to  take  a  ticket  to 
Hull  by  the  evening  train  so  advertised :  but  there  was 
no  such  train  to  Hull ;  nor  had  there  been  one  during 
any  part  of  the  month  of  Marclu  The  explanation  of 
this  was  that  the  whole  line  of  railway  from  Peterborough 
to  Hull  was  not  the  property  of  the  defendants,  their 
line  ending  at  Askerne  on  the  route  from  Peterborough 
to  Hull  They  had  running  powers  over  the  line  of 
The  Lancashire  and  Yorkshire  Railway  Company  from 
Askerne  to  Milford  Junction,  where  the  line  of  The 
North  Eastern  Railway  Company  joins  that  of  The 
Lancashire  and   Yorkshire  Railway   Company.     There 
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had  been,  in  February,  an  arrangement  between  the 
three  Companies  by  which  passengers  booked  at  the 
stations  on  the  line  of  The  Great  Northern  Railway 
Company  were  carried  in  the  carriages  of  that  Company 
to  Milford  Junction,  and  thence  were  conveyed  by  The 
North  Eastern  Railway  Company  to  Hull  by  a  train 
departing  a  few  minutes  after  the  arrival  of  the  train 
leaving  Peterborough  about  7  p.m.  Towards  the  end  of 
February,  prior  to  the  publication  by  the  defendants  of 
their  time  tables,  but  after  they  had  been  prepared  and 
printed.  The  North  Eastern  Railway  Company  gave 
notice  to  the  defendants  that,  after  the  1st  day  of  March, 
the  train  from  Milford  Junction  to  Hull  would  be  dis- 
continued. The  defendants  neverthless  made  no  alte- 
ration in  their  time  tables,  which  were  published  and 
issued  for  March.  The  plaintiff  consulted  them  and 
was  misled  as  above  stated.  In  consequence  of  the 
absence  of  this  train  the  plaintiff  could  not  get  to  Hull 
in  time  for  an  appointment  which  he  had  made  for  the 
morning  of  the  26th  March,  and  sustained  damage  to 
the  amount  of  51.  10*.  It  did  not  appear  in  or  by  the 
time  tables  whether  the  train  from  Peterborough  to  Hull 
was  or  was  not  entirely  under  the  controul  of  the  de- 
fendants. The  question  for  the  opinion  of  the  Court 
was,  Whether  the  plaintiff  was  entitled  to  recover. 


Maynard,  for  the  plaintiff.  The  publication  of  the 
time  tables  amounted  to  a  contract  to  have  a  train  as 
advertised  for  the  use  of  those  who  would  come  to  use 
it.  It  is  analogous  to  the  cases  in  which  an  advertise- 
ment offering  a  reward  for  a  service  has  been  held  to 
amount  to  a  contract  to  pay  it,  made  with  any  person 
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who  performed  the  condition;  Williams  v.Caru>ardine(a). 
Besides,  the  defendants  are  carriers,  who  have  professed 
to  carry  to  Hull  The  obligation  of  a  carrier  is  to  carry 
"according  to  his  public  profession;'9  per  Parke  B.,  in 
Johnson  v.  Midland  Railway  Company  (&).  [Crompton  J. 
Carriers  of  goods  have  that  obligation ;  but  are  there 
any  cases  shewing  that  there  is  the  same  obligation  on 
carriers  of  passengers?  There  may  be  a  distinction 
between  them.  I  do  not  say  that  there  is  one.]  The 
point  whether  there  was  such  a  distinction  was  mooted 
in  Benett  v.  The  Peninsular  Steam  Boat  Company  (c); 
but  it  did  not  become  necessary  to  decide  it.  At  all 
events  the  plaintiff  is  entitled  to  recover,  as  he  was 
induced  to  act  on  a  representation  made  by  the  autho- 
rized servants  of  the  defendants,  which  at  the  time  it 
was  made  they  knew  to  be  false. 
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Hugh  Hilly  contriL  First,  there  is  no  contract  [Lord 
Campbell  C.  J.  The  defendants  are  not  owners  of  the 
whole  line  to  Hull:  but  I  think  that,  where  there  is  a 
contract  for  carriage  from  one  terminus  to  another 
actually  made  with  a  railway  company,  it  has  been  held 
immaterial  how  many  companies  intervened.]  It  was 
first  so  decided  in  Muschamp  v.  Lancaster  and  Preston 
Junction  Railway  Company  (d),  which  has  often  been 
acted  upon ;  so  that,  no  doubt,  if  the  plaintiff  had  ob- 
tained a  ticket  for  Hutt,  the  defendants  would  have 
been  answerable  for  not  taking  him  there;  for  the  ticket 
would  have  been  a  contract.  But  the  question  here  is 
whether  they  have  agreed  to  give  a  ticket  to  any  one 
who  may  come.    If  it  is  a  contract,  it  is  an  absolute 

(a)  4  B.  £  Ad.  621 .    See  Gerhard  ▼.  Bates,  2  E.f  B.  476. 
(6)  4  Exch.  367.         (c)  6  Com.  B.  775.  (d)  8  M.  jr  W.  421. 
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contract,  and,  whatever  happens,  they  must  run  a 
train  as  soon  as  practicable,  even  though  there  were  a 
convulsion  of  nature ;  Anonymous  (a)  case  in  Dyer, 
note  (2)  to  Walton  v.  Waterhouse  (b).  In  the  cases  as 
to  rewards,  the  advertisement  is  a  request  to  do 
certain  work  for  which  the  advertiser  promises  to  pay : 
but  this  is  no  more  than  a  statement  that  they  intend 
to  run  a  train.  If  that  is  held  to  be  a  contract, 
the  consequences  may  be  alarming:  if  a  ship  is  once 
advertised  as  being  about  to  sail  as  a  general  ship,  the 
owner  has,  according  to  this,  made  a  contract  with  every 
one  who  chooses  to  come  to  offer  goods  or  freight,  that 
he  shall  not  change  its  destination.  A  mere  publication 
of  an  intention  is  not  a  contract.  In  1  Rol  Abr.  6, 
Action  sur  Case  (M.)  pi.  1.,  it  is  said:  "Si  soit  commu- 
nication enter  le  pcre  de  A.  et  B.  pur  un  marriage 
enter  le  dit  A.  ct  le  file  de  B.  et  B.  tunc  et  ibidem 
affirme  et  publish  al  pere  de  A.  quod  daret  ei  qui  mari- 
taret  la  dit  file  per  son  assent  1002.  et  puis  A.  marry  le 
file  de  B.  per  son  assent,  uncore  cest  affirmance  et  pnbli- 
cacion  de  B.  ne  raisera  auscun  promise,  sur  que  un 
action  sur  assumpsit  poet  estre  port ;  pur  ceo  que  les 
ditz  parolls  ne  include  ascun  promise.*'  Then,  as  to 
the  supposed  false  representation.  It  appears  by  the 
case  that  when  the  time  tables  were  printed  they  were 
accurate  enough ;  there  was  no  legal  duty  on  them  to 
print  new  time  tables.  [Crompion  J.  It  is  not  the 
original  printing  that  makes  against  your  clients;  but 
they  continue  to  issue  them  as  representations  that  there 
was  such  a  train  after  they  knew  that  there  was  not.  It 
was  a  natural  consequence  of  such  a  representation  that 
the  plaintiff  should  act  as  he  did ;  and  he  was  by  the 

(a)  1  Dyer,  33  a.  pi.  10.  (6)  2  Wm$.  Sound.  421  a. 
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representation  induced  to  act  If  these  circumstances 
concur  there  is  a  remedy  by  action,  though  not  if  any 
one  of  them  is  wanting ;   Taylor  v.  Ashton  (a).] 

Maynard  was  not  called  upon  to  reply. 


1856. 

Denton 
▼. 

Great 
Northers 

Railway 
Company. 


Lord  Campbell  C.  J.  This  is  a  case  of  some  im- 
portance, both  as  regards  the  public  and  the  railway 
companies.  It  seems  to  me  that  the  representations 
made  by  railway  companies  in  their  time  tables  cannot 
be  treated  as  mere  waste  paper ;  and  in  the  present  case 
I  think  the  plaintiff  is  entitled  to  recover,  on  the 
ground  that  there  was  a  contract  with  him,  and  also  on 
the  ground  that  there  was  a  false  representation  by  the 
Company. 

It  seems  to  me  that,  if  the  Company  promised  to  give 
tickets  for  a  train,  running  at  a  particular  hour  to  a 
particular  place,  to  any  one  who  would  come  to  the 
station  and  tender  the  price  of  the  ticket,  it  is  a  good 
contract  with  any  one  who  so  comes.  I  take  it  to  be 
clear  that  the  issuing  of  the  time  tables  in  this  way 
amounts  in  fact  to  such  a  promise ;  any  one  who  read 
them  would  so  understand  them.  Then,  is  it  a  good 
contract  in  law  ?  The  consideration  is  one  which  is  a 
prejudice  to  the  person  who  makes  his  arrangements 
with  a  view  to  the  fulfilment  of  the  contract,  and  comes 
to  the  station  on  the  faith  of  it  Is  it  not  then  within 
the  principle  of  those  cases  in  which  it  has  been  held 
that  an  action  lies  on  a  contract  to  pay  a  reward?  There 
the  promise  is  to  the  public  at  large,  exactly  as  it  is 
here ;  it  is  in  effect  the  same  as  if  made  to  each  indivi- 


(a)  11  M.  fr  W.  401. 
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dual  conditionally;  and,  on  an  individual  fulfilling  the 
condition,  it  is  an  absolute  contract  with  him,  and  he 
may  sue.  That  being  so,  there  is,  I  think,  a  contract : 
and  there  is  no  excuse  shewn  for  breaking  it.  It  is 
immaterial  that  the  defendants  are  not  owners  of  the 
line  the  whole  way  to  Hull  It  is  admitted  to  have 
been  often  rightly  held  that,  where  there  is  a  ticket 
taken  out  to  go  to  a  station,  the  contract  binds  the 
Company  issuing  the  ticket,  though  it  is  not  specified 
how  much  of  the  line  over  which  the  journey  is  to  be 
belongs  to  that  Company.  Then  reliance  is  placed  on 
the  class  of  cases  which  decide  that  an  absolute  contract 
must  be  fulfilled  whatever  happens,  which,  it  is  said, 
shews  that  there  cannot  be  a  contract  here.  But  from 
the  nature  of  the  contract  I  think  there  might  be  implied 
exceptions.  A  carrier  by  sea  excepts  the  perils  of  the 
sea.  It  may  be  from  the  nature  of  this  contract  that 
the  perils  of  the  railroad  are  excepted.  I  see  no  incon- 
venience likely  to  arise  from  holding  this  a  contract. 
It  is  put,  as  an  example  of  inconvenience,  that  a  ship- 
owner who  has  advertised  that  his  ship  is  bound  for 
Calcutta  as  a  general  ship,  and  that  he  will  take  on 
board  goods  brought  to  her,  would  be  liable  to  an 
action  if  when  goods  were  brought  on  the  faith  of  the 
advertisement  he  said  he  had  got  a  better  freight,  and 
was  now  bound  for  Jamaica ;  but  I  see  no  reason  why 
he  should  not  be  liable.  It  seems  to  me,  therefore,  that 
this  is  a  contract,  and  that  the  plaintiff  who  has  acted 
on  it  has  his  remedy  on  that  ground.  But  on  the  other 
ground  there  is  no  doubt  The  statement  in  the  time 
tables  was  untrue,  and  was  made  so  as  to  be  what  the 
law  calls  a  fraudulent  representation.  It  was  not  the 
original  printing  that  was  blameable :  but,  after  notice 
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that  the  train  was  withdrawn,  the  defendants  continue, 
down  to  the  25th  March,  to  issue  these  tables.  Was 
not  that  a  representation  that  there  was  such  a  train  ? 
And,  as  they  knew  it  had  been  discontinued  for  some 
time,  was  it  not  a  false  representation?  It  is  all  one 
as  if  a  person,  duly  authorized  by  the  Company,  had, 
knowing  it  was  not  true,  said  to  the  plaintiff:  "  there  is  a 
train  from  Milford  Junction  to  Hull  at  that  hour."  The 
plaintiff  believes  this,  acts  upon  it,  and  sustains  loss. 
It  is  well  established  law  that,  where  a  person  makes  an 
untrue  statement,  knowing  it  to  be  untrue,  to  another 
who  is  induced  to  act  upon  it,  an  action  lies.  The  facts 
bring  the  present  case  within  that  rule. 


1856. 


Denton 
▼. 

Great 
Northern 

Railway 
Company. 


(Coleridge  J.  was  absent.) 


Wightman  J.  It  seems  to  me  that  the  publication 
of  these  time  tables  amounted  to  a  promise  to  any  one 
of  the  public  who  would  come  to  the  station  and  pay 
for  a  ticket,  that  he  shall  have  one  by  the  train  at 
seven.  It  is  said  that  this  will  make  the  Company 
liable  though  there  be  inevitable  accidents.  But  the 
provision  at  the  foot  of  the  time  tables  protects  the 
Company  in  cases  of  delay  by  accident,  though  the 
proviso  does  not  apply  to  the  present  case  where  the 
train  is  altogether  taken  off. 

But,  whether  there  be  a  contract  or  not,  the  de- 
fendants are  liable  as  having  induced  the  plaintiff  by  a 
continued  knowingly  false  representation  to  believe  that 
there  was  a  train  at  seven  to  Hull,  which  he,  believing, 
acted  upon  to  his  prejudice.  All  the  essentials  for  an 
action  for  a  false  representation  are  here.  The  repre- 
sentation is  untrue ;  it  is  known  by  the  persons  making 
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it  to  be  untrue ;  it  is  calculated  to  induce  the  plaintiff 
to  act;  and  he,  believing  it,  is  induced  to  act  accord- 
ingly- 

Crompton  J.  I  also  think  that  the  plaintiff  is  en- 
titled to  judgment. 

I  entirely  agree  in  what  has  been  said  by  my  Lord 
and  my  brother  Wightman,  that  an  action  in  the  nature 
of  an  action  for  deceit  lies  here.  The  Company  make  a 
fresh  statement  at  every  moment  whilst  they  continue  to 
hold  out  these  time  tables  as  their's.  I  am  besides  much 
inclined  to  think  that  they  are  liable  also  on  the  ground 
that  they  have  committed  a  breach  of  their  duty  as 
public  carriers.  A  public  carrier  of  goods  must  carry 
according  to  his  public  profession;  I  think,  however, 
that  there  has  been  no  decision  that  carriers  of  pas- 
sengers are  under  the  same  obligation :  though  in  Story 
on  Bailments,  s.  591,  it  is  said  they  are.  I  cannot  doubt 
that  the  defendants  publicly  professed  to  be  carriers  of 
passengers  by  this  train ;  and  therefore  I  am  inclined  to 
think  an  action  would  lie  on  that  ground.  But  I  am 
not  prepared  to  say  that  there  is  a  contract.  As  I  agree 
that  the  defendants  are  liable,  there  is  no  occasion  to 
decide  this;  and  it  is  true  that  the  cases  as  to  the 
recovery  of  rewards  have  an  analogy  to  this  case.  But 
there  is  a  difference:  where  a  reward  is  offered,  it  is 
generally  offered  to  procure  a  service  which  is  entirely 
performed  by  the  party  claiming  the  reward.  I  never 
was  able  to  see  any  good  reason  why  in  such  cases  he 
might  not  sue  for  work  and  labour  done  at  the  request 
of  the  defendant.  But  in  the  present  case,  or  in  that 
which  might  be  put  of  a  shopkeeper  advertising  that 
he  had  cheap  goods  in  his  shop,  I  doubt  if  the  labouY 
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of  coming  to  the  station,  or  of  crossing  the  threshold  of 
the  shop,  really  is  part  of  the  consideration  at  all.  If  it 
be,  it  is  a  very  small  one.  I  agree,  however,  that  any 
consideration,  however  small,  will  support  a  promise; 
and  perhaps  the  difference  between  me  and  my  Lord 
and  my  brother  Wightman  is  rather  as  to  the  fact  than 
the  law.  I  doubt  whether  the  promise  here  in  fact  was 
in  consideration  of  coming  to  the  station.  If  it  was,  I 
see  difficulty  in  saying  that  the  shopkeeper  does  not 
promise  to  have  his  wares  for  those  who  will  take  the 
trouble  to  leave  the  street  and  come  into  his  shop. 
But  it  is  quite  unnecessary  for  the  decision  of  this  case 
to  come  to  a  determination  on  that  I  am  clearly  of 
opinion  that  the  action  lies  as  for  a  false  representation. 
I  think,  though  less  decidedly,  that  it  lies  on  the  ground 
of  their  duty  as  public  carriers  of  passengers  to  act  up 
to  their  public  profession.  But  I  doubt  whether  they 
are  answerable  on  a  contract  to  do  all  that  may  be  found 
in  the  time  tables,  if  there  be  anything  there  beyond 
what  would  be  implied  as  part  of  their  duty  as 
carriers. 

Judgment  for  plaintiff. 


1856. 


Denton 
▼. 

Great 
Northern 
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jbl^HHk  William  Waters  Waters  and  Barbaras 
Steel  against  The  Monarch  Fire  and  Life 
Assurance  Company. 

PUurtHTuMde  HHHE  declaration  contained  three  counts,  of  which  the 

with  defend-       X 

uu  a  policy  first  and  third  are  alone  material  to  the  present  case. 

again*  ire.  The  first  and  third  counts  were  both  on  policies  of  in- 

riamrtTwas  Bonmce  against  fire  on  goods,  effected  by  the  plaintiffs 

££^££  with  the  defendants,     Pleas :  To  the  first  count,  except 

frctor  ijbe  as  to  3424£  6*.  2d. :  That  the  plaintiff*  were  not,  before 

•moogrt  other  or  at  the  time  of  the  loss  in  that  count  mentioned, 

goods  in  ins  interested  in  the  property  in  the  policy  described  and 


and  on  M  goods  thereby  intended  to  be  insured,  except  as  to  3424/. 
Z^ZT  6*-  2A;  and  payment  into  Court  of  3424£  6*.  2d.  To 
^^uThe  the  third  count,  except  as  to  367£  10*.  5d. :  That  the 
nukemod *°  pl*"11'^  were  not>  before  and  at  the  time  of  the  loss  in 
any  damage      that  count  mentioned,  interested  in  the  property  in  the 

by  ire  to  the  r     r      \ 

property  m.     policy  described  and  thereby  intended  to  be  insured 

sured.    The 

plaintiff «as      except  as  to  367 £  10*.  5d. ;  and  payment  into  Court  of 
36741  10*.  Sd.     The  plaintiffs  took  the  sums  paid  into 


a  wharfinger 


b^had^n1  Court  out  of  Court,  and  joined  issue  on  the  other  pleas, 
h^es^ods         Q*  lhe  trial>  tefo™  Lord  Campbell  C.   J.,  at  the 

belonging 

to  his  cuttomen,  which  were  deposited  with  trim  in  that  capacity,  and  on  which  he  had 
a  lien  for  the  charges  for  cartage  and  warehouse  rent,  bat  no  farther  interest  of  his 
own.  Mo  charge  was  made  to  the  customers  for  insurance ;  nor  were  they  informed  of  the 
existence  of  the  policy.  The  plaintiff's  warehouse  was  consumed  by  fire,  with  all  the  goods 
in  it  The  defendants  paid  the  value  of  plaintiff's  own  goods,  and  the  amount  of  his  Hen 
on  his  customers'  goods ;  but  refused  to  pay  the  Talue  of  the  customers'  interest  in  the 
value  of  the  goods  beyond  the  lien. 

Held :  that  the  goods  of  the  customers  were  m  trust,  within  the  meaning  of  the  policy ; 
and  that  plaintiff  was  entitled  to  recover  the  entire  taluo. 
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Guildhall  sittings  after  last  Trinity  Term,  a  verdict  was        1856. 
found  for  the  plaintiffs  on  the  first  and  third  counts,      Waters 
with  643/.  10*.  7A  damages,  subject  to  the  opinion  of    monarch 
the  Court  on  a  case  in  substance  as  follows.  ***•  Anuranoe 

Company. 

The  plaintiffs  are  flour  merchants,  warehousemen  and 
wharfingers,  and  carry  on  their  business  in  Holland  Street, 
Blachfriars  Road.  They  do  not  receive  goods  on  consign- 
ment or  commission,-  nor  sell  on  commission.  The  de- 
fendants are  an  insurance  Company  against  fire*  On  the 
7th  March  1851  the  plaintiffs  effected  with  the  defendants 
a  policy,  being  the  policy  on  which  the  plaintiffs  seek 
to  recover  under  the  first  count  The  material  parts  of 
the  policy  were  as  follows :  "  Whereas  Messrs.  Waters 
$\  Steel  of  Holland  Street,  Blackfriars,  corn  and  flour 
factors,  have  paid  the  sum  of  6/.  3*.  to  the  directors  of 
The  Monarch  Fire  and  Life  Assurance  Company,  London, 
and  have  agreed  to  pay  or  cause  to  be  paid  the  sum  of 
621  3s.  yearly,  on  the  25th  day  of  December,  during  the 
continuance  of  this  policy  for  insurance  from  loss  or 
damage  by  fire,  not  exceeding  in  each  case  the  sum  or 
sums  hereinafter  specified,  upon  the  property  herein 
described,  in  the  place  or  places  herein  set  forth  and 
not  elsewhere  (unless  allowed  by  indorsement  previously 
made),,  on  each  article :  viz.  300021  on  stock  in  trade 
and  utensils  in  their  warehouse  situate  in  Holland  Street 
aforesaid;  40021  on  goods  in  trust  or  on  commission 
therein;  100/.  on  fixtures  or  fittings  in  the  same;  100/. 
on  the  steam  engine,  boiler  and  machinery,  in  the 
engine  house  forming  part  of  the  said  warehouse ;  50021 
on  live  and  dead  stock,  and  utensils  in  stabling  adjoining 
the  above  mentioned  warehouse,  not  exceeding  4021  on 
any  one  horse.     The  above  buildings  are  all  brick  built.  * 

Memo.  It  is  warranted  that  the  said  steam  engine  be 
used  for  hoisting  only.     Now  be  it  hereby  known  that, 
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1856.  so  l°ng  **  the  said  assured  shall  duly  pay  or  cause  to 
Water8  be  paid  the  premium  aforesaid  at  the  time  aforesaid. 
Monarch  anc*  ^e  directors  of  the  said  Company  for  the  time 
Life  Assurance  being  shall  accept  the  same,  the  funds  and  property  of 
the  said  Company  according  to  the  deed  of  settlement 
thereof  (after  satisfying  all  assurances  granted  by  the 
Company  previously  payable  and  all  other  prior  charges 
on  such  funds  and  property)  shall  be  subject  and  liable 
to  pay  or  make  good  to  the  said  assured,  his,  her 
or  their  executors,  administrators  or  assigns,  all  such 
damage  and  loss  as  shall  happen  by  fire  to  the  property 
hereinbefore  mentioned,  and  hereby  insured,  not  ex- 
ceeding in  each  case  respectively  the  sum  or  sums 
hereinbefore  severally  specified,  not  exceeding  in  the 
whole  the  sum  of  4100/.,  according  to  the  tenor  of  the 
conditions  printed  on  the  back  of  this  policy.*  The 
only  condition  material  to  the  point  discussed  was  the 
14th,  which  was  as  follows:  "14.  No  policy  issued  by 
this  Company  shall  extend  to  cover  fixtures,  nor  any 
goods  or  effects  held  in  trust  or  on  commission,  nor 
any  jewels,  printed  books,  plate,  watches,  wearing  ap- 
parel, trinkets,  medals,  curiosities,  prints,  paintings, 
china,  glass,  drawings  and  sculpture,  unless  the  same 
be  expressly  inserted  in  the  policy. " 

The  case  then  set  out  the  policy  on  which  the  third 
count  was  framed.  It  was  in  the  same  form  as  the  first 
The  subject  matter  of  the  insurance  was  described  as 
"  2000/.  on  corn  and  flour,  the  property  of  the  assured 
or  held  by  them  in  trust  or  on  commission,  on  or  in  all 
or  any  of  the  public  wharfs,  quays,  warehouses,  sheds, 
vaults,  cellars,  yards  or  crane  houses  situate  within  five 
miles  of  the  Royal  Exchange,  London,  including  the 
flour  and  grain  warehouses  belonging  to  The  Great 
Northern   Railway   Company,   situate   at  King's   Cross, 
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subject  to  the  condition  of  average  annexed.  Memo.  1836. 
This  policy  does  not  extend  to  protect  goods  deposited  Waters 
in  any  building  or  place  in  which  any  process  of  manu-  monarch 
facture  is  carried  on,  or  in  any  building  or  place  U%^^M 
communicating  therewith/'  Nothing  turned  upon  the 
condition  of  average.  The  other  conditions  indorsed 
on  the  policy  were  the  same  as  those  on  the  first  policy. 
Both  policies  continued  in  force  until  the  16th  day  of 
February  1855,  when  the  plaintiffs'  warehouse,  situate 
in  Holland  Street,  was  destroyed  by  an  accidental  fire, 
with  all  the  goods  contained  therein.  At  the  time  of 
the  fire,  the  warehouse,  besides  large  quantities  of 
goods  the  property  of  the  plaintiffs  themselves,  con- 
tained the  following  quantities  of  flour,  the  property  of 
the  plaintiffs'  customers,  which  had  been  deposited  with 
the  plaintiffs  as  wharfingers  and  warehousemen  for  safe 
custody ;  namely  422  sacks  of  flour  for  Heaver  g-  Sayer, 
25  sacks  of  corn  for  F.  Heaver,  75  sacks  of  flour  for 
J.  R.  Urry9  93  sacks  of  corn  and  flour  for  JVelton, 
80  sacks  of  flour  for  Bardgett,  60  quarters  middlings 
for  Cannon. 

The  usual  course  of  the  plaintiffs'  business,  as  wharf-  . 
ingers  and  warehousemen,  was  to  receive  the  flour 
deposited  with  them  from  lighters  brought  alongside 
their  warehouse,  to  remove  the  sacks  of  flour  from  the 
lighters  into  their  warehouse,  to  keep  them  until  they 
received  an  order  to  deliver  them  from  their  customers, 
and  then  to  cart  them  to  the  place  where  they  were  to 
be  delivered  to  their  customers.  The  plaintiffs*  charge 
to  their  customers  for  landing,  wharfage  and  cartage 
was  Id.  a  sack.  The  plaintiffs  had  no  authority  from 
their  customers  to  insure  (except  so  far  as  the  conversa- 
tion between  the  plaintiff,  Steely  and  Mr.  Urry9  herein- 


874  HILARY  TERM. 

1856.  after  mentioned,  amounted  to  such  an  authority),  and 
Waters  made  no  charge  for  insurance*  The  sacks  of  flour  in 
Monarch  question  had  been  received  by  the  plaintiffs  from  their 
'company?06  customers  according  to  their  usual  course  of  business  as 
wharfingers.  Urry,  who  had  75  sacks  of  flour  in  the 
warehouse  at  the  time  of  the  fire,  stated  at  the  trial  that 
he  had  been  a  customer  of  the  plaintiffs  for  several 
years;  that,  about  two  years  ago.  he  had  a  conversation 
with  the  plaintiff  Steel,  in  the  course  of  which  Steel  told 
him  that  the  firm  insured,  by  a  separate  policy,  the 
goods  of  their  customers  which  they  had  on  their  wharf, 
and  that  the  whole  of  the  stock  on  their  wharf  was 
insured.  None  of  the  other  persons  whose  flour  was 
deposited  with  the  plaintiffs  at  the  time  of  the  fire  had 
ever  been  informed  that  the  plaintiffs  had  effected  a 
policy  of  insurance  which  covered  the  flour  deposited 
with  them  by  their  customers.  The  case  then  stated 
facts  intended  to  raise  some  subordinate  points  which 
were  not  discussed.  The  sums  paid  into  Court  by  the 
defendants  are  sufficient  to  cover  the  amounts  which 
the  plaintiffs  are  entitled  to  receive  in  respect  of  goods 
the  property  of  the  plaintiffs  themselves,  and  the  plain- 
tiffs' charges  of  7rf.  a  sack  for  landing,  wharfage  and 
cartage  in  respect  of  the  goods  deposited  with  them  by 
their  customers,  and  consumed  by  the  fire. 

The  plaintiffs  contend  that  their  right  to  recover 
damages  in  respect  of  the  goods  of  their  customers 
deposited  with  them,  and  consumed  by  the  fire,  is  not 
limited  to  the  amount  of  their  charge  for  landing, 
wharfage  and  cartage;  and  that  these  goods  were  "goods 
in  trust"  and  flour  "  held  by"  the  assured  "  in  trust"  within 
the  meaning  of  the  two  policies  declared  on,  and  that 
they  are  not  prevented  from  recovering  in  respect  of 
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these  goods  by  any  want  of  interest.     The  defendants       1856. 
contend  that  the  plaintiffs  had  not  an  insurable  interest      waters 
in  the  goods  deposited  with  them  by  their  customers,     monarch 
and  destroyed  by  the  fire,  beyond  the  amount  of  their  Lic0*M0™nce 
own  charges  for  landing,  wharfage  and  carting. 

The  questions  for  the  opinion  of  the  Court  are : 
Whether  under  the  circumstances  above  stated  the 
plaintiffs  are  entitled  to  recover;  and,  if  they  are,  for 
what  sum  or  sums. 

The  verdict  and  judgment  to  be  entered  as  the  Court 
shall  direct 

The  Court  are  to  be  at  liberty  to  draw  any  inference 
of  fact  which  a  jury  might  and  ought  to  draw. 

The  pleadings  are  to  be  considered  as  part  of  the 
case,  and  may  be  referred  to  by  either  party. 

Mellish,  for  the  plaintiffs.  The  plaintiffs,  being  in 
possession  as  bailees  of  the  goods  of  their  customers, 
and  lieing  responsible  for  them,  had  an  insurable  inte- 
rest; Marks  v.  Hamilton  (a);  and  this  the  defendants 
do  not  dispute :  but  they  say  that  the  amount  which  the 
bailee  can  under  such  a  policy  recover  is  limited  to  his 
own  personal  interest  in  the  goods.  It  cannot  be  dis- 
puted that,  in  an  action  of  trover  against  a  wrongdoer,' 
bailees  can  recover  the  full  value  of  the  goods,  though, 
after  satisfying  their  own  lien,  if  any,  they  must  account 
for  the  surplus  as  trustees  for  the  bailors.  The  real 
questions  raised  in  the  present  case  are :  first,  whether 
the  words  used  in  the  policies  shew  a  contract  to  pay 
over  the  full  value  of  the  damage  to  the  goods  to  the 
bailees,  for  their  personal  benefit  as  far  as  they  have  an 

(a)  7  Exch.  333. 
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1856.       interest,  artd  in  trust  for  the  owners  of  the  goods  as  to 
WateB8      the  surplus ;  and,  secondly,  whether  such  a  contract  is 

Monarch      1^BaL      There  Can  be  Uttle  doubt  *at»  in  faCt>  the  °^eCt 
Life  Assurance  0f  the  insurances  was  to  have  floating  policies  covering 

all  goods  that  might  from  time  to  time  be  in  the  plain- 
tiffc'  custody  as  warehousemen.  In  the  first  policy, 
after  insuring  specially  their  stock  in  their  warehouse, 
they  insure  "400£  on  goods  in  trust  or  on  commission 
therein."  The  second  policy  describes  the  subject  of 
insurance  as  "corn  and  flour,  the  property  of  the 
assured  or  held  by  them  in  trust  or  on  commission." 
On  both  policies  there  is  a  condition  stipulating  that 
no  policy  shall  extend  to  goods  "held  in  trust  or  on 
commission"  unless  expressly  declared.  Now  what  is 
meant  by  these  expressions,  used  in  a  mercantile  docu- 
ment made  between  a  wharfinger  and  an  insurance 
company?  The  defendants  now  contend  that  the 
phrase  "  in  trust"  is  to  be  limited  to  cases  where  the 
entire  legal  interest  is  in  the  trustee,  and  the  person 
beneficially  interested  is  a  stranger  at  law.  If  the 
plaintiffe,  for  instance,  had  held  part  of  the  property 
destroyed  as  the  trustees  of  a  settlement  for  a  married 
woman,  they  say  it  would  have  been  property  in  trust. 
But  in  such  a  case  the  plaintifft  would  have  recovered 
the  proceeds  as  being,  at  law,  their  own  property ;  the 
phrase  "in  trust  or  on  commission"  shews  that  it  was 
intended  to  cover  property  held  in  a  state  analogous  Co 
that  of  property  on  commission ;  in  trust  in  a  mercantile 
sense,  and  not  in  the  technical  sense  that  the  remedy  of 
those  beneficially  interested  is  by  subpoena  and  not  by 
writ  of  summons.  And,  the  intention  being  to  protect 
such  property,  the  policy  uses  the  words  that  the  de- 
fendants shall  make  good  "  all  such  damage  and  loss  as 
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shall  happen  by  fire  to  the  property"  insured:  words        1856. 
very  apt  if  the  intention  was  to  make  good  the  loss      WateR8 
both  of  the  assured  themselves  and  of  the  persons  inte-     MoN^RCH 
rested  in  the  trust  goods  from  time  to  time  covered  by  Mfe  Assurance 

°  Company. 

a  floating  policy.  Then,  supposing  the  contract  to  have 
this  meaning,  is  it  illegal?  At  common  law,  even  if 
the  contract  were  with  persons  having  no  interest  at  all, 
a  contract  of  assurance  was  good ;  Dalby  v.  The  India 
and  London  Life  Assurance  Company  (a).  Godsall  v. 
Boldero  (b)  was  there  overruled.  If  therefore  there  is 
any  illegality,  it  must  be  by  statute.  Stat.  19  G.  2. 
c.  37.  and  stat.  28  G.  3.  c.  5&.  relate  exclusively  to 
marine  insurance,  and  therefore  have  no  bearing  on  the 
present  case.  Stat.  14  G.  3.  c.  48.  is  the  only  statute 
bearing  on  the  subject.  The  preamble  recites  that  the 
making  insurances  "on  lives,  or  other  events,  wherein 
the  assured  shall  have  no  interest,  hath  introduced  a 
mischievous  kind  of  gaming:  for  remedy  whereof  be  it 
enacted"  that  no  insurance  shall  be  made  on  a  life,  "or 
on  any  other  event  or  events  whatsoever,  wherein  the 
person  or  persons  for  whose  use,  benefit,  or  on  whose 
account  such  policy  or  policies  shall  be  made,  shall  have 
no  interest,  or  by  way  of  gaming  or  wagering;  and  that 
every  insurance  made,  contrary  to  the  true  intent  and 
meaning  hereof,  shall  be  null  and  void.*'  Sect.  2  requires 
that  the  name  of  the  person  interested  shall  be  inserted 
in  the  policy :  and  sect.  3  enacts  that  no  more  shall  be 
recovered  than  the  value  of  the  interest  of  the  insured. 
Had  the  Act  stopped  there,  as  a  fire  is  an  events  itx 
would  have  applied ;  but  sect.  4  is :  "  Provided  always, 
that  nothing  herein  contained  shall  extend  or  be  con- 

(a)  15  Com.  B.  365.  (b)  9  East,  72. 

VOL.   V.  3    L  E.    &*  B. 
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1856.       strued  to  extend,  to  insurances  bona  fide  made  by  any 

Waterb     person  or  persons,  on  ships, goods,  or  merchandizes;  but 

Monarch     ever7  BUC^  insurance  shall  be  as  valid  and  effectual  in 

Life  Assurance  the  law,  as  if  this  Act  had  not  been  made."    A  common 

Company. 

notion  has  prevailed  that  this  proviso  excepts  only  marine 
insurances;  but  there  is  no  authority  to  that  effect;  the 
proviso  does  not  except  insurances  on  goods  in  ships,  but 
insurances  on  ships,  goods  or  merchandizes.  Goods  con- 
signed from  over  seas  seldom  reach  the  owner's  hands 
without  passing  over  a  land  carriage :  and,  if  the  Legisla- 
ture intended  to  enact  that  an  insurance,  expressed  to  be  * 
on  such  goods  during  thlb  whole  journey,  should  be  valid 
whilst  they  were  on  board  ship,  but  illegal  when  they 
were  in  a  carrier's  cart  or  on  a  canal,  words  should  have 
been  used  to  express  such  an  intention.  But,  supposing 
this  insurance  to  be  within  the  Act,  it  is  sufficient  It 
cannot  be  said  that  a  floating  policy,  intended  to  pro* 
tect  the  property  of  customers,  is  contrary  to  the  true 
intent  and  meaning  of  sect  1.  It  is  clearly  not  a  mis- 
chievous kind  of  gaming.  Reliance  will  no  doubt  be 
placed  on  sect  2,  because  the  names  of  the  persons 
whose  goods  are  insured  are  not  inserted  in  the  policy, 
but  only  those  of  the  plaintiffs;  but,  as,  according  to 
Daily  v.  The  India  and  London  Life  Assurance  Com- 
pany (a),  the  time  at  which  the  interest  is  to  exist  is 
the  making  of  the  policy,  not  the  happening  of  the  loss, 
that  argument  goes  so  far  as  to  prohibit  all  floating 
policies.  The  bailees  were  the  parties  interested  in  trust 
for  the  bailors:  they  had  not  previous  authority  to  in- 
sure ;  but  a  ratification  is  equivalent  to  giving  an  autho- 
rity ;  Routk  v.  Thompson  (b)9  Hagedorn  v.  Oliverson  (c). 

(a)  15  Com.  B.  365.  (6)  13  Bast,  274. 

(c)  2  M.  $  S.  485. 
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No  charge  was  made  for  insuring;  and  the  plaintiffs        1856. 
were  volunteers:   yet  the  proceeds  of  the   insurance,       waters 
when  received,  will  be  in  the  strictest  sense  held  in      monarch 
trust.     Equity  will  enforce  a  voluntary  trust ;  W Fadden  ™c£^?* 
v.  Jenkyns  (a),  Tierney  v.  Wood  (A). 

Lush,  contriL   The  value  of  the  plaintiffs'  own  interest 
in  the  goods  destroyed  is  covered  by  the  payment  into 
Court;  and  they  are    not  entitled    to  recover  more. 
Bailees  of  goods  are  not  responsible  to  the  owners  for 
a  loss  by  fire;  so  that  it  cannot  be  properly  said  that 
they  are  accountable  for  the  goods.     In  the  policy  they 
are  described  as  factors;  and  it  mentions  goods  on 
commission ;   but  the  goods  the  subject  of  this  action 
were  not  on  commission.      [Lord  Campbell  C.  J.     In 
mercantile  usage  merchants  are  likely  to  have  in  their 
custody  goods  on  commission.    Those  are  insured  by 
name,  and  also  goods  in  trust.     What  goods  are  those 
which  in  mercantile  usage  merchants  are  likely  to  have, 
not  being  on  commission,  which  can  be  called  in  trust, 
if  the  present  are  not  ?]    It  would  seem  that  the  descrip- 
tion is  not  applicable  to  any  goods  in  mercantile  usage. 
\CrompUm  J.    In  the  Factors'  Acts  (stat.  4  G.  4.  c.  83., 
stat.  6  G.  4.  c.  94.,  and  stat  5  &  6  Vict  c.  39.)  the 
phrase  agents  entrusted  with  goods  is  used,  and  is  cer- 
tainly not  confined  to  cases  where  the  remedy  is  by  a 
subpoena  in  Chancery.]     At  all  events  the  plaintiffs  are 
entitled  only  to  an  indemnity;  the  sum  they  seek  to 
recover  is  not  their's;  and  they  did  not  insure  at  the 
request  of  the  owners.    [  Wightman  J.    But,  if  the  money 
is  paid  to  the  plaintiffs,  it  will  enure  to  the  benefit  of 

(a)  I  Phillips's  Rep.  153.  (6)  19  Beav.  330. 

3    L   2 
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1856,        the  owners  of  the  goods.     Lord  Campbell  C.  J.     It  was 

Waters      not  folded  to  limit  the  policy  to  the  personal  interest 

Monarch     o{  tte  P,aintiffi8  5  for  in  this  and  aW  other  floating  policies 

Life  Assurance  the  promise  is  to  make  good  the  damage  to  the  goods. 

Such  a  contract  was  valid  at  common  law ;  Dolby  v. 

The  India  and  London   Life  Assurance  Company  (a). 

What  statute  do  you  rely  upon  as  making  it  illegal?] 

It  must  be  admitted  that  there  is  no  statute  applicable 

to  this  case. 


Mellish  was  not  called  upon  to  reply* 

Lord  Campbell  C.  J.  After  hearing  the  argument, 
I  have  come  to  the  conclusion  that  the  plaintiffs  are 
entitled  to  judgment.  The  first  question  is  whether, 
upon  the  construction  of  the  contract,  these  goods  were 
intended  to  be  covered  by  the  policy.  I  think  in  either 
policy  the  description  is  such  as  to  include  them.  What 
is  meant  in  those  policies  by  the  words  "goods  in  trust?" 
I  think  that  means  goods  with  which  the  assured  were 
entrusted;  not  goods  held  in  trust  in  the  strict  technical 
sense,  so  held  that  there  was  only  an  equitable  obli- 
gation on  the  assured  enforceable  by  a  subpoena  in 
Chancery,  but  goods  with  which  they  were  entrusted 
in  the  ordinary  sense  of  the  word.  They  were  so 
entrusted  with  the  goods  deposited  on  their  wharfs;  I 
cannot  doubt  the  policy  was  intended  to  protect  such 
goods ;  and  it  would  be  very  inconvenient  if  wharfingers 
could  not  protect  such  goods  by  a  floating  policy.  Then, 
this  being  the  meaning  of  the  policy,  is  there  any  thing 
illegal  in  it?     It  cannot  now  be  disputed  that  it  would 

(a)  15  Com.  B.  365. 
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be  legal  at  common  law  ;  and  Mr.  Lush  properly  admits        jg^ 
that  it  is  not  prohibited  by  the  terms  of  any  statute.      waters 
And  I  think  that  a  person  entrusted  with  goods  can     MoJABCH 
insure  them  without  orders  from  the  owner,  and  even  Life  Assurance 

Company. 

without  informing  him  that  there  was  such  a  policy. 
It  would  be  most  inconvenient  in  business  if  a  wharfinger 
could  not,  at  his  own  cost,  keep  up  a  floating  policy  for 
the  benefit  of  all  who  might  become  his  customers.  The 
last  point  that  arises  is,  to  what  extent  does  the  policy 
protect  those  goods.  The  defendants  say  that  it  was  only 
the  plain tifls'  personal  interest.  But  the  policies  are 
in  terms  contracts  to  make  good  "  all  such  damage  and 
loss  as  may  happen  by  fire  to  the  property  hereinbefore 
mentioned."  That  is  a  valid  contract ;  and,  as  the  pro- 
perty is  wholly  destroyed,  the  value  of  the  whole  must 
be  made  good,  not  merely  the  particular  interest  of  the 
plaintiffs.  They  will  be  entitled  to  apply  so  much  to 
cover  their  own  interest,  and  will  be  trustees  for  the 
owners  as  to  the  rest  The  authorities  are  clear  that 
an  assurance  made  without  orders  may  be  ratified  by 
the  owners  of  the  property,  and  then  the  assurers 
become  trustees  for  them. 

(Coleridge  J.  was  absent) 

Wightman  J.  There  are  two  questions.  The  first, 
Whether  the  goods  destroyed  were  covered  at  all  by 
the  policies.  The  policies  are  on  various  descriptions 
of  goods;  and,  amongst  others,  on  goods  "in  trust" 
It  seems  clear  to  me  that  the  goods  in  question  were  in 
trust.  The  plaintifls  are  warehousemen  and  wharfingers ; 
and  the  goods  were  in  their  warehouse ;  they  had  a  lien 
on  them,  subject  to  which  they  were  accountable  to  the 
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1856.       owners  who  had  entrusted  them  with  the  goods.     So 

Watees      t*le  g00^8  'ost  were  goods  in  trust.     Then  comes  the 

Monarc       question,  Can  the  plaintiffs  recover  their  value?  It  seems 

Life  Assurance  to  me  that  they  may,  unless  there  be  something  making 

it  illegal  to  insure  more  than  the  plaintiffs'  own  interest 

Mr.  Lush  does  not  contend  that  any  statute  applies.     It 

has  been  decided  that,  if  no  statute  applies,  a  person 

insured  may  recover  the  amount  contracted  for :  and, 

that  being  so,  I  think  the  plaintiffs  entitled  to  recover 

the  whole  value. 

Crompton  J.  I  cannot  entertain  the  least  doubt  that 
in  these  policies  the  words  "  in  trust"  are  used  without 
any  reference  to  a  subpoena  in  Chancery.  The  parties 
meant  to  insure  those  goods  with  which  the  plaintiffs 
were  entrusted,  and  in  every  part  of  which  they  had  an 
interest,  both  in  respect  of  their  lien  and  in  respect  of 
their  responsibility  to  their  bailors.  What  the  surplus 
after  satisfying  their  own  claim  might  be,  could  only  be 
ascertained  after  the  loss,  when  the  amount  of  their  lien 
at  that  time  was  determined;  but  they  were  persons 
interested  in  every  particle  of  the  goods. 

Judgment  for  the  plaintiffs. 
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1856. 


Harriett    Jane    Hawkins,    administratrix    of  Monday, 

January  21st. 

William   Hawkins,   against    John    Twizell 
and  John  Stephenson  Twizell. 

T\ECLARATION  for  money  payable  to  the  intestate  The  rule  of 
for  bis  service  in  his  lifetime  by  him  done  as  the  Sat  wages' 
hired  servant  of  defendants,  and  at  their  request;  for  furring 
work  done  and  materials  provided  by  the  intestate;  for  ^fre^ 

tr  J  »  does  not  apply 

money  paid  by  him   for  defendants;  for  money  due  to  the  wages 
*    r  J  #  J  of  the  master, 

from   defendants   to  the  intestate   on  accounts  stated 

between  the  intestate  and  defendants;  and  for  money 

due  from  defendants  to  plaintiff,  as  administratrix,  on 

accounts  stated  between  plaintiff  as  administratrix  and 

defendants. 

Pleas:  I.  As  to  12/.,  payment  into  Court. 

2.  As  to  the  residue,  Never  indebted. 

3.  As  to  the  said  residue,  except  as  to  the  money 
alleged  to  have  been  found  due  on  accounts  stated 
between  plaintiff  as  administratrix  and  defendants,  pay- 
ment before  action  brought 

4.  As  to  the  same  residue,  except  as  before,  a  set- 
off for  debts  owing  by  plaintiff  as  administratrix  to 
defendants. 

The  plaintiff  took  the  12/.  out  of  Court;  and  issue 
was  joined  on  the  other  pleas. 

On  the  trial,  before  Crawder  J.,  at  the  last  assizes  for 
Durham,  it  appeared  that  the  intestate  had  been  en- 
gaged by  the  defendants  as  master  of  a  ship  belonging 
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1856.  to  them,  at  the  rate  of  10/.  per  month,  on  a  voyage  to 
Hawkins  Alicante,  Constantinople,  Kertch,  and  home.  The  vessel 
Twizeli-  8ailed  in  July  1853,  and  arrived  at  Alicante  in  the  month 
of  August,  where  she  discharged  her  cargo.  She  thence 
proceeded  to  Kertch,  in  ballast,  and  was  lost  on  her 
return  voyage  with  the  intestate,  the  whole  crew,  and  all 
her  cargo,  about  the  beginning  of  January  1854.  It  was 
agreed  that,  supposing  the  plaintiff  entitled  to  claim  for 
wages  at  the  rate  of  10/.  for  each  month  up  to  the  time 
of  the  loss,  60/.  was  due  at  that  time :  but,  by  the  de- 
fendants, it  was  contended  that  no  wages  were  due,  as, 
on  account  of  the  non-completion  of  the  voyage,  freight 
had  not  been  earned.  The  learned  Judge  overruled 
the  objection,  giving  leave  to  move  as  after  mentioned. 
Evidence  was  then  given  by  the  defendants  on  the  plea 
of  set-off;  and  the  jury  found  30/.  to  be  due,  by  way  of 
set-off,  from  plaintiff  to  the  defendants.  A  verdict  was 
thereupon  taken  for  18/.,  beyond  the  12/.  taken  out  of 
Court. 

In  last  Michaelmas  Term,  Stephen  Temple  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  nonsuit  be  entered, 
or  a  verdict  be  "entered  for  the  plaintiff  on  the  issue 
joined  on  the  plea  of  Never  indebted,  and  for  the  de- 
fendants on  the  issues  joined  on  the  pleas  of  Payment 
and  Set-off  instead  thereof:  on  the  ground  of  misdirec- 
tion of  the  learned  Judge,  in  directing  the  jury  that 
there  was  evidence  of  60/.  wages  having  become  due 
to  the  said  William  Hawkins,  and  that  the  verdict  was 
against  evidence,  there  being  no  evidence  of  wages  being 
earned ;  that,  if  any  wages  were  earned,  it  was  only  20/., 
and  less  than  the  30/.  set  off  by  the  jury."  (Nothing 
finally  turned  on  the  last  point.) 
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Atherton  and  IV.  Digby  Seymour  shewed  cause  (a).  1856. 
The  question  is,  whether  a  captain  loses  all  his  wages  HAWKtN8 
by  the  voyage  not  being  completed.  It  is  true  that  xwizell. 
Lord  Stawell,  in  The  Neptune,  Clark  (4),  assumes  that 
the  total  loss  of  the  ship  disentitles  mariners,  at  common 
law,  to  receive  any  wages.  But  by  stat  7  &  8  Vict, 
c.  112.  s.  17.  it  is  enacted  that  "in  all  cases  of  wreck 
or  loss  of  the  ship  every  surviving  seaman  shall  be 
entitled  to  his  wages  up  to  the  period  of  the  wreck  or 
loss  of  the  ship,  whether  such  ship  shall  or  shall  not 
have  previously  earned  freight;  provided  the  seaman 
shall  produce  a  certificate  from  the  master  or  chief 
surviving  officer  of  the  ship,  to  the  effect  that  he  had 
exerted  himself  to  the  utmost  to  save  the  ship,  cargo, 
and  stores."  That  was  the  statute  in  force  at  the  time 
when  the  ship  was  lost.  The  earlier  statute,  5  &  6  JF.  4. 
c.  19.,  merely,  by  sect.  5,  prevented  seamen  from  de- 
priving themselves,  by  agreement,  of  the  right  which 
the  maritime  law  gave  them  to  wages  in  case  of  freight 
earned  by  ships  subsequently  lost.  The  later  Act,  The 
Merchant  Shipping  Act,  1854,  17  &  18  VxcL  c.  104., 
by  sects.  182,  183,  goes  somewhat  further,  giving  the 
seaman  a  right  to  wages,  though  no  freight  be  earned, 
unless  there  be  proof  that  he  has  not  exerted  himself  to 
the  utmost  to  save  the  ship,  cargo,  and  stores.  These 
enactments  leave  the  case  of  the  master  unmendoned, 
apparently  because  he  required  no  such  special  provision, 
being  entitled  to  rateable  wages  though  no  freight  should 
be  earned.     The  interpretation  clause,  sect  63,  of  stat. 

(a)  The  argument  commenced  on  January  17,  1856,  before  Lord 
Campbell  C.  J.,  Coleridge,  nightman  and  Crompton  Js.,  and  the  case  con- 
cluded this  day. 

(6)  1  Hag.  Ad.  R.  227. 
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1856.  7  &  8  Vict  c.  112.,  has  distinct  definitions  for  "master1* 
HAWK1Ng  and  "seaman."  The  distinction  appears  pointedly  in 
Twizelu  sects-  15,  16.  The  reason  of  the  original  distinction 
between  the  two  cases  was  that  it  was  thought  that  the 
master  could  be  trusted  as  likely  to  do  his  best  to  save 
the  ship,  a  trust  which  was  not  reposed  in  the  mate  or 
other  seaman:  and  for  this  reason  a  seaman  was  not 
allowed  to  insure  his  wages,  or  any  interest  depending 
on  the  completion  of  the  voyage ;  Webster  v.  De  Tastet(a). 
But  in  King  v.  Glover  (A)  it  was  held  that  this  rule  did 
not  apply  to  the  master.  There  Mansfield  C.  J.  said 
that  "  the  regulation  is  founded  altogether  on  the  marine 
law,  which  does  not  allow  the  mariners  any  wages  unless 
the  ship  earn  freight,  and  which  law  would  be  com- 
pletely evaded  if  the  mariners  could  insure  their  wages:" 
and  "  that  a  clear  distinction  exists  in  law  with  respect 
to  the  insurance  of  wages  between  the  captain  and  the 
mariners."  And  Cliambre  J.  said:  "The  common  law 
follows  the  marine  law  in  not  allowing  wages  to  be  due 
till  the  safe  arrival  of  the  ship.  This  rule  applies  to  the 
mariners,  but  there  is  no  decision  in  the  marine  law 
prohibiting  the  captain  from  recovering  his  wages  up  to 
the  time  his  ship  is  captured.  Indeed  the  captain  and 
the  mariners  are  treated  as  very  different  subjects  of 
consideration  in  the  marine  law ;  the  former  are  sup- 
posed to  be  persons  of  trust  and  confidence  with  the 
owners,  and  to  be  bound  to  them  by  the  terms  of  their 
contract,  nor  is  there  any  fear  that  they  will  run  away 
or  desert."  Accordingly,  in  1  Arnould  On  the  Law  of 
Marine  Insurance,  208,  it  is  said  that  the  principle  upon 
which  the  rule,  of  not  allowing  the  insurance  of  sea- 

(u)  7  T.  R.  157.  (b)  2  N.  R.  206. 
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men's  wages,  is  founded  is  held  not  to  apply  to  the  1856. 
master,  who  is  regarded  as  a  person  of  too  much  trust  Hawkins 
and  character  to  be  rendered  indifferent  to  the  fate  of 
the  adventure  merely  by  having  secured  his  own  inte- 
rest in  it  And  in  Maude  and  Pollock's  Compendium  of 
the  Law  of  Merchant  Shipping,  216,  the  same  doctrine 
is  laid  down ;  and,  in  the  same  work,  p.  55,  the  reason 
given  for* this  is  that  the  master  "is  entitled  to  his 
wages,  although  the  ship  be  lost  or  captured."  And 
this  explains  why  the  statutes  protect  only  the  seaman. 
\Wightman  J.  What  then  is  it  that,  according  to  your 
view,  the  master  may  insure?  If  he  has  his  wages  at 
any  rate,  why  does  he  want  any  insurance?]  Without 
the  insurance,  he  would  receive  only  the  wages  up  to 
the  time  of  the  loss,  at  which  his  service  terminates:  the 
insurance  covers  the  wages  up  to  the  end  of  the  voyage. 
In  truth  the  master  has  a  higher  interest  in  the  success 
of  the  voyage  than  the  seaman ;  and  he  often  is  a  part- 
owner.  The  master  could  not  formerly  proceed  in  the 
Admiralty  Court  against  the  ship  and  freight  for  wages, 
as  the  mariners  could ;  The  Favorite,  De  Jersey  (a),  The 
Caledonia  (A). 

Stephen  Temple  and  Unthank,  in  support  of  the  rule. 
The  distinction  which  it  is  sought  to  make  between  the 
master  and  mariners,  as  to  earning  wages  though  no 
freight  is  earned,  is  not  to  be  found  in  the  text  books. 
The  rule  that  freight  is  the  mother  of  wages  is  laid 
down  in  general  terms  as  applicable  to  all  seamen.  The 
master  is  a  seaman :  and,  if  it  had  been  supposed  that 
there  was  a  difference  between  him  and  other  seamen, 

(a)  2  a  Rob.  232.  (fc)  2  Jurist,  X.  5.  48. 
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1856.  lt  w°uld  naturally  have  been  mentioned  No  notice  of 
Hawkins  8UC^  a  distinction  is  to  be  found  in  Abbott  On  Shipping. 
_    T-  In  Arnould  On  Insurance,  it  is  true,  and  in  Maude  and 

Pollock's  Compendium,  in  the  passages  quoted,  a  distinc- 
tion is  taken  between  the  master  and  the  seamen  so  far 
as  concerns  their  right  to  insure  their  wages ;  but  the 
authorities  cited  do  not  bear  out  the  distinction ;  King 
v.  Glover  (a)  was  not  an  insurance  on  wages  $  and  the 
dictum  of  Chambre  J.  was  merely  obiter.  [Orompton  J. 
On  looking  closer,  you  will  see  that  what  he  says  was 
the  ratio  decidendi.  I  believe  there  is  no  case  in  which 
either  the  master  or  a  seaman  had  insured  his  wages 
directly;  but  in  Webster  v.  De  Tastet(b)  the  decision 
was  that  the  mate  could  not  insure  his  privileges  because 
they  were  in  lieu  of  wages,  and  the  mate  was  a  seaman 
within  the  rule,  and  therefore  could  not  insure  wages. 
The  decision  in  King  v.  Glover  (a)  was  that  the  captain 
could  insure  his  privileges,  though  they  were  in  lieu  of 
wages ;  and  the  reason  given  by  Chambre  J.  is,  that  the 
captain  was  not  a  seaman  within  the  rule,  and  therefore 
might  insure  wages.]  There  does  not  appear  to  be  any 
sufficient  difference  in  principle :  and,  if  there  was  such 
a  distinction,  it  is  remarkable  that  Abbott  should  not 
notice  it. 

Lord  Campbell  C.  J.  The  question  raised  is,  whether 
the  rule  of  marine  law  that  freight  is  the  mother  of  wages 
is  applicable  to  the  case  of  the  master.  In  this  case,  the 
intestate  was  engaged  as  master  of  a  vessel  at  10/.  a 
month.  By  set-off  and  otherwise,  the  claim  for  his 
wages  up  to  the  time  when  the  vessel  left  Alicante  is 

(a)  2  N.  R.  206.  (b)  7  T.  Ji.  157. 
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satisfied;  but  he  remained  in  command  of  the  vessel  for  1856. 
four  months  after  the  vessel  left  Alicante,  when  she  went  Hawkins 
down  with  the  intestate  and  all  hands  on  board;  and  thizell. 
the  question  is  whether  his  representatives  are  prevented 
from  recovering  for  his  wages  for  these  four  months 
because  no  freight  was  earned  after  the  vessel  left 
Alicante.  No  express  authority  has  been  cited  to  shew 
that  the  wages  of  the  master  are  included  in  the  general 
rule:  but  it  is  argued  that  he  is  a  seaman,  and  that 
there  is  no  express  decision  that  his  wages  are  not 
included.  That  may  have  been  because  it  was  so  well 
understood  that  he  was  excepted,  that  his  claim  was 
always  yielded  to ;  but  it  certainly  is  the  case  that  there 
is  no  express  decision.  In  the  text  books  I  do  not  find 
it  laid  down  in  express  terms  that  the  master  is  not 
included  in  the  general  rule ;  but  it  seems  assumed  that 
he  is  not.  Thus  in  Webster  v.  De  Tastet(a)  it  was  held 
that  there  could  not  be  an  insurance  on  what  was  tan- 
tamount to  the  mate's  wages;  but  in  King  v.  Glover (b) 
it  was  held  that  there  might  be  an  insurance  on  what  was 
tantamount  to  the  master's  wages.  In  that  latter  case 
Mansfield  C.  J.  and  Rooke  J.  seem  to  assume  that  there 
is  a  distinction,  as  to  wages,  between  the  master  and 
the  mariners ;  and  that  very  eminent  Judge,  Chambre  J., 
very  clearly  gives  the  distinction  as  the  ratio  decidendi. 
Then  in  more  recent  legislation,  where  the  rule  is  relaxed 
as  to  mariners,  nothing  is  done  in  favour  of  the  master. 
That  seems  to  be  because  it  is  assumed  that  he  was  not 
within  the  rule :  if  he  had  been  thought  within  the  rule, 
it  would  have  been  strange  if  he  was  not  brought  within 
the  exception.     On  principle,  the  reasons  for  such  a 

(a)  7  T.  R.  157.  (*)  2  N.  H.  206. 


f. 

TWIZELL. 


890  HILARY  TERM. 

1856.  distinction  are  obvious.  The  mariners  are  in  general 
Hawkins  hired  for  the  voyage  only ;  and,  their  duty  being  only 
to  bring  the  voyage  to  a  termination,  the  policy  of  the 
common  law  made  their  wages  dependant  on  the  pros- 
perous termination  of  the  voyage.  But  the  functions 
of  the  master  are  different.  He  is  generally  engaged 
before  the  voyage ;  he  is  entrusted  with  authority  to 
make  engagements  for  the  employment  of  the  ship,  and 
to  hire  the  mariners ;  his  functions  do  not  cease  on  the 
termination  of  the  voyage;  he  still  continues  master 
after  the  sailors  are  paid  off.  He  ought  to  be,  and 
generally  is,  a  person  superior  to  the  common  mariners, 
and  less  liable  to  the  temptation  which  might  induce 
seamen  to  neglect  their  duty  unless  their  wages  were 
made  dependant  on  its  successful  performance.  These 
are  all  differences  likely  to  give  rise  to  the  distinction : 
but,  whatever  be  the  reasons  for  the  distinction,  I  think 
it  is  established. 

Coleridge  J.  At  first  the  distinction  between  the 
master  and  the  common  mariners  struck  me  as  new; 
but  now  I  agree  with  my  Lord  that  it  exists.  The 
common  law  rule  was  clear,  that  freight  is  the  mother 
of  wages.  The  first  observation  is,  that  there  is  no 
express  authority  that  the  master  is  within  this  rule,  so 
that  we  must  look  to  principle  in  order  to  see  if  he  is 
within  the  reasons  of  the  rule.  These  seem  to  have 
been  the  character  of  seamen,  and  the  supposed  necessity 
of  giving  them  an  inducement  to  do  their  duty  by 
making  their  wages  depend  on  the  earning  of  freight. 
These  reasons  do  not  so  much  apply  to  the  master  who 
is  in  a  different  station,  and  who  is  not  hired  merely  for 
the  voyage,  but  permanently.     Then,  in  the  analogous 
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case  founded  on  the  same  principles,  the  mariner  may        1856. 
not  insure  his  wages ;  but  that  rule  does  not  apply  to     Hawkins 
the  captain.     And  I  attach  some  weight  to  the  course     twimll. 
of  modern  legislation,  which  has  clearly  proceeded  on 
the  assumption  that  the  master  is  not  within  the  rule, 
and  therefore  need  not  be  brought  within  the  relaxation. 

Wightman  J.  The  rule  as  to  maritime  wages  is 
expressed  in  general  terms ;  and  the  assumption  by  the 
defendants  is  that  it  applies  to  the  case  of  the  master  as 
well  as  of  the  mariners.  Now,  no  doubt,  the  master  is 
a  mariner ;  but  his  position  differs  much  from  that  of  a 
common  mariner.  He  is  a  person  clothed  with  very 
great  trust,  having,  besides  other  powers,  to  hire  the 
common  mariners.  No  cases  shew  that  he  is  included 
in  the  general  rule ;  and,  fifty  years  ago,  we  find  a 
decision  to  the  contrary  in  King  v.  Glover  (a).  There 
Mansfield  C.  J.  says :  "  At  Nisi  prills  it  did  not  occur 
to  me  that  there  was  any  difference  in  the  rule  of  law 
as  applied  to  the  captain  of  a  ship  and  the  mariners. 
But  upon  considering  the  two  cases,  both  upon  principle 
and  in  practice,  there  does  appear  to  me  a  most  material 
difference."  He  says  that  the  regulation  against  the 
insurance  of  wages  "  is  founded  altogether  on  the 
marine  law,  which  does  not  allow  the  mariners  any 
wages  unless  the  ship  earn  freight,  and  which  law  would 
be  completely  evaded  if  the  mariners  could  insure  their 
wages:"  and  he  says  that  a  clear  distinction  exists  in 
law  in  that  respect  between  the  captain  and  the  mariners. 
And  Chambre  J.  states  in  distinct  terms  the  very  dis- 
tinction now  relied  on,  that  the  captain's  wages  do  not, 

(o)  2  N.  R.  206. 
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1856.       being  removed  thither;  and,  on  the  1st  November  1853, 
The  Queen    ^e  t^uree  paupers  were  taken  by  John  Wells,  their  uncle, 
Inhabitants  f  ^rom  ^e  house  *n  ^bich  their  mother  resided  with 
Combs.       Knock,  and  with  her  consent  to  the  Ipswich  Union  house, 
into  which  they  were  received  under  an  order  from  the 
relieving  officer  for  their  admission  as  chargeable  to  the 
parish  of  St.  Nicholas  in  that  borough,  and  where  they 
remained  until  the  making  of  the  order  of  removal 
hereinafter  mentioned     The  three  paupers  were  ad- 
mitted into  the  Union  house,  with  the  consent  of  their 
mother,  and  with  the  immediate  object  of  relieving 
them ;  and  it  was  most  beneficial  to  them  in  every  way 
to  be  removed  there:  the  ultimate  object  of  their  ad- 
mission was  their  removal  to  their  place  of  settlement; 
and,  on  the  13th  February  1854,  the  three  paupers, 
then  being  and  having  been  during  all  the  interval  since 
the  1st  November  1853  in  the  Ipswich  Union  house,  an 
order  for  their  removal,  without  their  mother  who  was 
then  still  resident  with  Knock,  to  the  appellant  parish 
was  duly  made  by  two  magistrates  for  the  borough  of 
Ipswich,  which  is  the  order  appealed  against    It  was 
contended,  on  the  part  of  the  appellants,  that,  as  the 
order  for  the  admission  of  the  three  paupers  to  the 
Ipswich  Union  house  was  given  by  the  respondents,  with 
the  view,  as  above  stated,  of  removing  them  to  the  place 
of  their  settlement,  the  order  for  their  removal  to  the 
parish  of  Combs  while  in  the  Ipswich  Union  house  must 
be  considered  as  having  been  made  while  they  were 
still  resident  with  their  mother;  and  that,  as  the  relief 
given  to  the  children  had  rendered  the  mother  remove- 
able,  the  children  were  immoveable,  under  stat  9  &  10 
Vict  c.  66.  s.  3.,  without  her;  and  that,  even  if  that 
statute  did  not  apply,  and  the  two  children  between  the 
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age  of  sixteen  and  seven  years  were  removeable  without        1856. 
the  mother,  still  the  younger  child  was  irremoveable    The  Quekn 
without  the  mother  as  being  within  the  age  of  nurture,     in^^uln^  * 

If  the  Court  shall  be  of  opinion  that  under  these      Combs. 
circumstances  all  the  children  were  removeable  without 
their  mother,  then  the  order  is  to  be  confirmed. 

If  the  Court  shall  be  of  opinion  that  under  these 
circumstances  all  the  children  were,  or  the  youngest 
child  was,  irremoveable  without  the  mother,  then  the 
order  is  to  be  quashed  either  altogether,  or  as  regards 
such  youngest  child  only,  as  the  case  may  be. 

H.  Mills  and  Bulwer,  in  support  of  the  order  of  Sessions. 
Two  of  the  children  are  above  the  age  of  nurture, 
though  below  sixteen ;  and  one  of  them  is  below  the  age 
of  nurture :  the  points  relating  to  them  are  not  the  same. 
The  two  children  above  the  age  of  nurture  would, 
before  stat.  9  &  10  Vict  c.  66.,  have  been  removeable. 
That  Act,  by  sect.  3,  provides  "  That  no  child  under 
the  age  of  sixteen  years,  whether  legitimate  or  illegiti- 
mate, residing  in  any  parish  with  his  or  her  father  or 
mother,  stepfather  or  stepmother,  or  reputed  father, 
shall  be  removed,  nor  shall  any  warrant  be  granted  for 
the  removal  of  such  child,  from  such  parish,  in  any  case 
where  such  father,  mother,  stepfather,  stepmother,  or 
reputed  father  may  not  lawfully  be  removed  from  such 
parish."  In  the  present  case,  even  if  the  children  had 
been  residing  with  their  mother,  the  section  would  not 
have  applied;  for  she  was  herself  removeable  from  the 
parish.  The  enactment  seems  to  have  been  intended 
to  apply  to  such  cases  as  Regina  v.  Stafford(a),  where 

(a)  10 /*££.  417. 
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1856.  legitimate  children,  residing  with  their  mother  in  a 
The  Queen  P*n&  in  which  she  had  acquired  a  settlement  by 
Inhabitants  of  marrying  a  second  husband,  were  separated  from  her 
CoMB*  and  removed  to  their  own  settlement;  and  Regina 
v.  Wendron  (a),  where  bastard  children  under  sixteen 
were  removed  to  their  birth  settlement,  instead  of 
to  the  mother's.  And  the  Legislature  extended  the 
principle  of  forbidding  separation  to  the  cases  of  step- 
fathers, stepmothers  and  reputed  fathers,  as  well  as  those 
of  legitimate  parents.  But,  if  the  relative  with  whom 
the  child  is  living  were  himself  removed  to  another 
parish,  the  separation  will  take  place,  and  then  the 
children  may  be  removed  to  their  own  parish.  The 
Legislature  did  not  think  (it  to  enact  that  the  child 
should  have  and  follow  the  settlement  of  the  relative ; 
nor  did  it  judge  it  expedient  to  compel  the  parish  to 
remove  the  relative  as  a  condition  precedent  to  the 
removal  of  the  children.  Therefore  it  enacted  that  the 
section  should  only  apply  where  such  relative  "  may  not 
lawfully  be  removed  from  such  parish."  Relief  given 
to  the  children  was  given  to  the  mother,  who  was 
therefore  chargeable  and  immoveable ;  Regina  v.  Shaving- 
ton  cum  Gresty  (b).  Then,  further,  these  children  were 
not  residing  with  their  mother.  That  is  made  a  con- 
dition in  the  Act;  and  therefore  on  that  account  the 
elder  children  were  removeabie.  As  to  the  child  under 
seven,  there  is  no  doubt  that  a  rule  is  established,  not 
for  the  benefit  of  the  parish,  but  for  the  protection  of 
the  child,  that  during  nurture  a  child  shall  not  be  sepa- 
rated from  its  mother;  Regina  v.  Birmingham  (c).  Now 
here  the  children  were  in  the  workhouse,  and  de  facto 

(o)  1  A.$  E.  819.  (6)  17  Q.  B.  48. 

(c)  6  Q.  B.  210. 
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separated  from   the   mother;  and  therefore   the  child       1856. 
under  seven   lost  no  nurture    by  the  removal.     It  is    The  Queen 
suggested  that  the  taking  them  there  was  a  fraud,  with  inhabiunuof 
the  intention  to  separate  them  from  the  mother,  as  a      Comm. 
step  towards  their  removal.     But  no  fraud  is  found  in 
fact;  the  removal  to  the  workhouse  was  by  the  then 
officers  of  the  poor,  acting  boni  fide  for  the  benefit  of 
the  children,  at  the  instance  of  their  charitable  uncle. 

Dasent  and  Worlledge,  contra.  As  far  as  regards  the 
youngest  child,  the  only  question  is  whether,  in  point  of 
law,  he  was  resident  with  his  mother  at  the  time  of  the 
order  of  removal  A  child  under  the  age  of  nurture 
cannot  be  separated  from  the  mother,  however  ill  she 
may  behave ;  it  is  found  here  that  when  the  children 
were  taken  to  the  workhouse  the  ultimate  object  was 
their  removal  to  their  place  of  settlement  The  parish 
officers  cannot  avail  themselves  of  a  separation  brought 
about  in  fraud  of  the  law.  It  is  analogous  to  the  cases 
in  which,  pregnant  women  having  been  improperly 
removed,  the  bastard  has  been  held  to  be  settled  as  if 
born  where  it  would  have  been  but  for  the  improper 
removal;  Rex  v.  Great  Salkeld(a).  The  same  observa- 
tions apply  to  the  elder  children  so  far  as  regards 
the  question  whether  they  were  residing  with  the 
mother. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
order  of  removal  was  properly  made  and  ought  to  be 
affirmed. 

As  far  as  regards  the  children  who  are  above  the  age 

(«)  6  M.  &  S.  408. 
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1856.  of  nurture,  it  is  clear  that  an  order  for  their  removal 
The  Queen  ""g^t  ^ave  ^)een  made  before  stat  9  &  10  Vict.  c.  66. : 
Inhabitants  of  aiM*  *  ^"^   l^at  8eCt  *  °^  *****  ^Ct  C^0e8  n0t  aPP^  t0 

Combs,  the  present  case,  because  the  children  were  not  residing 
with  their  mother,  and  because  the  mother  might  herself 
lawfully  be  removed  from  the  parish.  We  are  to  look 
at  the  state  of  things  at  the  time  when  the  order  was 
made.  The  mother  had  abandoned  her  children.  They 
had  been  taken  into  the  workhouse  where  they  were 
nourished  without  any  maternal  care ;  and  there  they 
were  residing.  Can  it  be  said  that  this  separation  of 
the  children  from  their  mother  by  taking  them  into  the 
workhouse  was  a  fraud?  On  whom  was  it  a  fraud? 
It  is  found  that  it  was  most  beneficial  for  the  children 
in  every  way  that  they,  being  in  the  deplorable  state 
described,  should  be  taken  away  from  the  house  where 
they  can  hardly  be  said  to  have  resided,  as  they  were 
wandering  about  all  day,  though  returning  to  it  as  their 
sleeping  place  at  night,  as  wild  animals  might  have  done. 
It  was  bona  fide  done  for  the  benefit  of  the  children; 
and  I  see  no  law  which  can  be  said  to  be  evaded  by  it. 
They  were  then  at  the  time  of  the  order  residing  in  the 
workhouse  which  is  in  the  same  parish  with  the  mother ; 
but  they  were  not  residing  in  the  parish  with  the 
mother,  which  is  a  condition  attached  in  sect  3.  There 
is  another  condition  in  that  section  which  is  not  fulfilled ; 
for  in  this  case  the  mother  might  be  lawfully  removed 
from  the  parish.  Therefore  stat  9  &  10  Vict  c.  66.  *.  3. 
does  not  apply  to  the  present  case. 

Then  comes  the  question  as  to  the  child  who  is  aged 
six  years,  and  therefore  within  the  age  of  nurture.  If 
he  really  had  been  under  the  nurture  of  the  mother,  he 
could  not  have  been  separated  from  her  by  an  order  of 
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removal.     But  here  he  was  already  separated  from  the        1856. 
mother,  and  was  not  in  fact  under  nurture  at  the  time    The  Queen 
the  order  for  removal  was  made.     Suppose  that   the    inhabitants  of 
mother  had  consented  to  permit  some  charitable  lady       Combs. 
to  rear  the  child,  and  she  had  removed  it  to  her  resi- 
dence perhaps  in  some  distant  parish.     Could  it  then 
be  said  that  the  child,  residing  with  her  protectrix,  was 
under  the  nurture  of  the  mother  ?    I  think  not ;  the 
child  would  be  under  the  nurture  of  others,  not  of  her 
mother.     I  think  this  child  was  in  the  same  position. 
It  was  under  the  nurture  of  others  in  the  workhouse ; 
which  was  in  the  same  parish  as  the  mother,  it  is  true; 
but  that  is  immaterial.     The  mother  had  already  aban- 
doned the  child;  it  was  separated  from  her;  there  was 
no  nurture  of  the  mother  of  which  the  child  would  be 
deprived;  and  the  order  of  removal  does  not,  under  such 
circumstances,  separate   the  child  from   its  mother  or 
deprive  it  of  nurture. 

Coleridge  J.  I  am  of  opinion  that  the  order  is  good 
as  regards  the  children  above  the  age  of  nurture,  but 
bad  as  regards  the  youngest  child  And,  so  far  as  regards 
the  eldest  two  children,  though  in  fact  I  have  come  to 
the  same  result  as  my  Lord,  I  am  obliged  to  differ  from 
him  in  the  reasons  on  which  I  ground  my  judgment 

It  is  impossible  to  read  this  case  without  feeling  a 
strong  temptation,  if  possible,  to  support  this  order :  but 
we  must  remember  that  what  we  decide  to  be  law  will 
apply  to  cases  where  the  facts  are  very  different;  and,  if 
our  judgment  is  warped  by  the  special  facts,  we  run  the 
risk  of  laying  down  bad  law.  I  shall  therefore  confine 
myself  to  the  consideration  of  the  law. 

Stat.  9  &  10  Vict.  c.  66.  s.  3.  seems  to  me  not  to  be 
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1856.  framed  with  a  view  to  nurture  at  all  It  applies  to 
The  Queen  children  up  to  the  age  of  sixteen :  the  reason  why  that 
Inhabitant!  of  "B6  was  ta'cei1  *8  obvious  enough  when  you  look  at  the 
Combs.  enactments  in  the  Poor  Law  Act  (4  &  5  W.  4.  c.  76.) 
as  to  bastards,  and  as  to  the  maintenance  of  children, 
legitimate  or  illegitimate,  by  the  mother's  husband. 
The  object  of  the  act  was  to  prevent  the  separation  of 
children  under  that  age  from  those  bound  to  support 
them;  and  it  extends  the  provision  to  other  relatives. 
But  it  attaches  two  conditions ;  the  children  are  to  be 
residing  in  the  parish,  with  the  relative ;  and  the  relative 
must  be  a  person  who  may  not  lawfully  be  removed  from 
the  parish.  As  far  as  regards  the  eldest  two  children, 
the  questions  are,  whether  those  conditions  are  fulfilled. 
Now,  as  to  the  first.  De  facto  they  were  not  resident 
with  their  mother;  they  had  been  separated  from  her, 
by  being  taken  to  the  workhouse.  But,  if  such  a  sepa- 
ration was  brought  about  in  fraud  of  the  law,  though 
with  the  best  intentions,  it  cannot  be  made  available  to 
defeat  the  law  by  those  who  brought  it  about.  Now 
the  facts  here  are  that  the  uncle  of  these  children  had 
repeatedly  relieved  them  without  disturbing  the  resi- 
dence or  in  any  way  interfering  with  it  He  applies 
to  the  relieving  officer;  and,  in  consequence  of  his  appli- 
cation, the  children  are  taken  to  the  workhouse,  with  the 
ultimate  object  of  their  removal  to  the  place  of  their 
settlement  Had  the  order  for  their  removal  been 
obtained  next  day,  it  could  hardly  have  been  said  that 
the  separation  for  the  purpose  of  obtaining  the  order  of 
removal  could  be  used  to  support  it  I  think  that  the 
lapse  of  time  makes  no  difference,  the  separation  being 
with  that  ultimate  object  The  other  condition  seems 
to  me  not  fulfilled.     I  cannot  see  any  reason  why  the 
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mother  should  not  be  chargeable  for  the  relief  given  to        \S56. 
her  children ;  nor  why,  if  chargeable,  she  might  not  be    The  qubbn 
lawfully  removed.     On  that  ground  I  think  the  order,  Inhabi^te  of 
as  far  as  regards  the  eldest  two  children,  may  be  sua-       Combs. 
tained ;  but  I  see  great  mischief  if  we  say  that  parish 
officers  may,  under  a  mistaken  idea  that  they  are  acting 
for  the  benefit  of  the  poor,  take  steps  to  bring  a  par- 
ticular case  out  of  the  rules  of  law. 

The  youngest  child  was  under  the  age  of  nurture;  but 
de  facto  this  child  derived  no  benefit  from  the  nurture. 
It  was  for  its  own  advantage  taken  away  from  a  bad 
mother  with  her  consent.  But  the  law  is  framed  on  the 
ground  that  it  is  for  the  general  benefit  of  children  under 
the  age  of  nurture  to  stay  with  the  mother.  This  case 
is  an  exception  in  fact;  but  I  think  there  is  no  exception 
from  the  general  rule  of  law.  The  mother  cannot  con- 
sent Take  the  case  supposed  by  my  Lord,  that  a 
mother,  perhaps  a  good  mother,  has  consented  to  allow 
a  rich  lady  to  adopt  and  rear  the  child  at  her  own 
residence.  And  suppose  that,  the  lady's  fit  of  caprice 
being  spent,  she  tires  of  her  pet,  and  allows  it  to  become 
chargeable  on  the  parish.  Is  the  effect  of  such  a  state 
of  things  to  be  that  the  infant  is  to  be  removeable  to 
the  place  of  its  settlement  in  a  distant  parish  from  the 
mother?  It  seems  to  me  that  this  supposed  case  shews 
the  importance  of  adhering  to  the  general  rule,  and 
holding  that  the  mother  cannot  consent  to  the  removal 
of  her  child,  which  the  law  for  the  general  benefit 
forbids,  whilst  the  child  is  under  the  age  of  nurture. 

Wiohtman  J.  The  elder  two  of  the  children  might  have 
been  removed  before  stat.  9  &  10  Vict  c.  66. ;  and  there- 
fore, as  far  as  they  arc  concerned,  the  question  is  whether 
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1856.       the  case  feU*  within  sect  3.     Reading  that  section,  we 
The  Queen    **n(*  t^atit  applies  only  to  a  child  "residing in  any  parish 
7*  with  his  or  her"  specified  relatives.     Not  merely  residing 

Combs.  in  the  same  parish,  but  residing  with  them.  Now,  in 
the  present  case,  the  mother  being  wholly  unable  to 
support  them,  they  were  taken  at  the  instance  of  their 
uncle  to  the  workhouse,  and  cannot,  I  think,  when  there, 
be  in  any  way  considered  as  then  residing  with  their 
mother.  I  agree  also  in  the  reason  on  which  my  brother 
Coleridge  concurs,  that,  even  if  residing  with  their  mother, 
they  are  out  of  the  operation  of  the  section,  because  the 
mother  was  removeable.  The  argument  to  the  contrary 
requires  us  to  add  to  the  section  that  the  children  shall 
not  be  removed  except  along  with  their  relative.  But 
that  would  extend  the  enactment  beyond  what  was 
either  said  or  intended. 

With  regard  to  the  third  child,  I  have  had  more  doubt 
But  the  law  rendering  a  child  immoveable  during  nur- 
ture is  for  the  benefit  of  the  child.  And,  as,  de  facto, 
the  child  had  no  benefit  from  its  mother's  nurture,  I 
think  it  was  removeable.  If  this  had  been  brought 
about  by  fraud,  the  case  would  have  been  entirely 
altered;  but  here  it  was  bond  fide  for  the  benefit  of  the 
child.  It  is  suggested  that  our  decision  may  open  a 
door  for  fraud  and  mischiefs  which  do  not  arise  here. 
I  hope  not,  when  our  decision  proceeds  on  the  ground 
that  in  fact  the  child  was  not  under  nurture,  and  that 
the  mother  was  in  fact  wholly  unable  to  give  the  child 
any  benefit  of  nurture. 

Crompton  J.  I  agree  that  the  children  were  not 
residing  with  their  mother  so  as  to  bring  them  within 
the  operation  of  stat.  9  &  10  Vict.  c.  66.  s.  3.     If  the 
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separation  of  the  children  from  the  mother  had  been       1856. 

merely  colourable  with  a  view  to  an  order  of  removal,    The  Queen 

I  should  say  with  my  brother  Coleridge  that  it  was  not  inhabitant*  of 

available.     And,  if  the  order  had  been  applied  for  next      CoMM- 

day,  there  would  have  been  very  strong  evidence  that 

the  separation  was  colourable,  though   it  would  have 

been  only  evidence.     But  here,  when  I  see  that  the 

children  are  maintained  for  more  than  three  months  in 

the  workhouse  before  any  order  is  applied  for,  I  cannot 

doubt  that  the  separation  was  not  merely  colourable,  but 

bona  fide.     The  question  as  to  the  youngest  child  also 

depends  upon  the  facts.     The  rule  of  law  is,  I  think, 

that  the  child  under  seven  years  of  age  shall  not  be 

separated  from  its  mother  so  as  to  deprive  it  of  the 

benefit  of  nurture.     I  cannot  agree  with   my  brother 

Coleridge  in  thinking  that  the  intentions  of  the  mother 

are  not  material  when  they  shew  that  the  child  will  not, 

in  consequence  of  its  removal,  lose  any  benefit,  which 

is  the  case  when  the  mother  wholly  abandons  her  child. 

I  cannot  go  so  far  as  to  lay  down  the  rule  that  a  child 

under  the  age  of  seven  shall,  under  no  circumstances, 

be  removed  from  the  parish  in  which  the  mother  lives. 

That  would,  I  think,  be  considering  the  interests  of 

parishes,  not  of  children.     The  child  may,  I  think,  be 

removed  if  it  loses  no  benefit  of  nurture  by  the  removal. 

In  this  case  he  is  de  facto  not  under  nurture ;  and  the 

mother  is  unable  to  give  him  nurture ;  and  therefore  he 

loses  no  benefit  by  the  removal. 

Order  confirmed. 
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1856. 


J**™**  Rourke  against  Short. 


24th. 

™3J^     DECLARATION  for  goods  bargained  and  sold. 

who*  coo-  Pleas.    1.  Never  indebted. 

as  xo  

«  2.  That,  "just  before  the  alleged  bargain  and  sale  of 

proposed  to  ^e  ^^  goods  in  the  said  declaration  mentioned,  in  a 
fa2^{^~  certain  discourse  then  held  between  the  plaintiff  and  the 
P^*^»^»-  defendant,  a  dispute  arose  between  them,  as  to  whether 
Ae^noeof a  certain  rags,  theretofore  sold  and  delivered  by  the  plain- 
rags,  plaintiff  tiff  to  the  defendant,  were  stated,  in  a  certain  invoice 

price tohave     which  had  been  theretofore  delivered  of  and  concerning 

bean  lower 

than  defendant  such  rags,  to  have  been  so  sold  and  delivered  at  or  for 

bare  been.        ^e  P"ce  or  8um  of  5s.9<L  for  every  112  lbs.  of  such 

thaTth?^     TB&>  or  at  and  for  the  Price  of  6*'  for  ever7  1 12  lbs«  of 

referreTto  Af  mc^  **& :  •""*  *e  P,aintiff  tlien  asserted  that  the  said 
"bin"1  "T"  P"06  °^  ^e  ^^  raB8  was  8tated>  *n  ^e  ^"d  invoice,  to 
that  whichever  be  at  and  after  the  rate  or  price  of  5«.  9A  for  every 

party  was 

wrong  should     112  lbs.  of  such  ragg;  and  the  defendant  then,  on  the 

gSton'of"*     contrary,  asserted  that  the  said  price  of  the  said  rags 

that,  if'pUimiff  was  stated  in  the  said  invoice  to  be  at  and  after  the 

pr^riofihehe     rate   or    Price   of   6*"   for  eVerJ    112  lb&    df  8Uch  "S8- 

l  n°h*  lid  ha  Whereupon  it  was,  illegally  and  by  way  of  gaming  and 
k'"  T/7  **'     wager»°gj  agreed  by  and  between  the  plaintiff  and  the 

ant  was  right,    defendant   that,   if  the  said   assertion  of  the   plaintiff 

3s.    Jf.de- 

cided  that 

plaintiff  was  right.    Plaintiff  sent  the  rags  to  defendant,  bat  defendant  refused  to  accept 

them  at  6$.,  offering  5*. 

To  an  action  for  goods  bargained  and  sold,  defendant  pleaded  the  facts  specially  (except 
as  to  the  reference  to  Af.)»  averring  that  6s.  was  higher  and  3«.  lower  than  the  value  of  the 
rags  bargained  for,  and  justified  the  refusal  to  accept  on  the  ground  that  the  agreement  was 
made  by  way  of  wager,  and  therefore  within  stat.  8  &  9  Viet.  c.  109.  «.  18. 

Held  that  the  plea  was  good,  and  was  supported  by  the  facts.  And  this,  whether  or  not 
the  fact  of  the  agreement  relating  to  the  brandy  was  taken  into  consideration. 


ROURKE 
▼. 

Short. 
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respecting  the  price  of  the  said  rags  should  be  thereafter  1856. 
found  to  be  correct,  then  and  in  such  case  he,  the 
defendant,  should  pay  for  and  on  behalf  of  the  plaintiff 
the  price  or  value  of  one  gallon  of  the  best  brandy,  and 
should  also  accept  and  receive  of  and  from  the  plaintiff, 
who  should  then  deliver  to  the  defendant,  the  said  goods 
in  the  said  declaration  mentioned  at  and  after  the  rate 
or  price  of  6s.  for  every  112  lbs.  of  the  said  goods,  the 
same  being  more  than  the  real  value  of  the  said  goods : 
and  that,  if,  on  the  contrary,  the  said  assertion  of  the 
defendant  respecting  the  price  of  the  said  rags  should 
be  thereafter  found  to  be  correct,  then  and  in  such  case 
the  plaintiff  should  pay  for  and  on  behalf  of  the  de- 
fendant the  price  or  value  of  one  gallon  of  the  best 
brandy,  and  should  also  sell  and  deliver  to  the  defend- 
ant, who  should  then  accept  and  receive,  the  said  goods 
in  the  said  declaration  mentioned  at  and  after  the  rate 
or  price  of  3*.  for  every  112  lbs.  of  the  said  goods,  the 
same  being  less  than  the  real  value  of  the  said  goods. 
And  the  defendant  avers  that,  after  the  making  of  the 
said  agreement,  it  was  found  that  the  said  assertion  of 
the  plaintiff  was  correct;  and  that  thereupon  the  de- 
fendant paid,  for  and  on  behalf  of  the  plaintiff,  the  price 
or  value  of  one  gallon  of  the  best  brandy ;  and  that  the 
plaintiff  then  bargained  and  sold  to  the  defendant,  under 
and  in  pursuance  of  the  said  illegal  agreement  so  made 
by  way  of  gaming  and  wager  as  aforesaid,  and  not 
otherwise,  the  said  goods  in  the  declaration  mentioned ; 
and  the  same  and  every  part  thereof  were  then  so 
bargained  and  sold  by  the  plaintiff  to  the  defendant  as 
in  the  declaration  alleged  under  and  in  pursuance  of 
the  said  agreement  and  not  otherwise.  Contrary  to  the 
statute   in  such  case   made   and  provided.     And   the 
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1856.  legitimate  children,  residing  with  their  mother  in  a 
The  Qoeen  pwish  in  which  she  had  acquired  a  settlement  by 
Inhabitants  of  marrjing  a  second  husband,  were  separated  from  her 
CoMM*  and  removed  to  their  own  settlement;  and  Regina 
v.  Wendron  (a),  where  bastard  children  under  sixteen 
were  removed  to  their  birth  settlement,  instead  of 
to  the  mother's.  And  the  Legislature  extended  the 
principle  of  forbidding  separation  to  the  cases  of  step- 
fathers, stepmothers  and  reputed  fathers,  as  well  as  those 
of  legitimate  parents.  But,  if  the  relative  with  whom 
the  child  is  living  were  himself  removed  to  another 
parish,  the  separation  will  take  place,  and  then  the 
children  may  be  removed  to  their  own  parish.  The 
Legislature  did  not  think  fit  to  enact  that  the  child 
should  have  and  follow  the  settlement  of  the  relative ; 
nor  did  it  judge  it  expedient  to  compel  the  parish  to 
remove  the  relative  as  a  condition  precedent  to  the 
removal  of  the  children.  Therefore  it  enacted  that  the 
section  should  only  apply  where  such  relative  "may  not 
lawfully  be  removed  from  such  parish."  Relief  given 
to  the  children  was  given  to  the  mother,  who  was 
therefore  chargeable  and  removeable ;  Regina  v.  Shaving- 
ton  cum  Ghresty  (ft).  Then,  further,  these  children  were 
not  residing  with  their  mother.  That  is  made  a  con- 
dition in  the  Act;  and  therefore  on  that  account  the 
elder  children  were  removeable.  As  to  the  child  under 
seven,  there  is  no  doubt  that  a  rule  is  established,  not 
for  the  benefit  of  the  parish,  but  for  the  protection  of 
the  child,  that  during  nurture  a  child  shall  not  be  sepa- 
rated from  its  mother;  Regina  v.  Birmingham  (c).  Now 
here  the  children  were  in  the  workhouse,  and  de  facto 

(a)  1  A.%  E.  819.  (6)  17  Q.  B.  48. 

(c)  ft  Q.  B.  210. 
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separated  from   the  mother;  and  therefore   the  child       1856. 
under  seven   lost  no  nurture   by  the  removal.    It  is    Tbe  Queen 
suggested  that  the  taking  them  there  was  a  fraud,  with  inbabhanuof 
the  intention  to  separate  them  from  the  mother,  as  a      Combs. 
step  towards  their  removal.     But  no  fraud  is  found  in 
fact;  the  removal  to  the  workhouse  was  by  the  then 
officers  of  the  poor,  acting  bonk  fide  for  the  benefit  of 
the  children,  at  the  instance  of  their  charitable  uncle. 

Dasent  and  WorUedge,  contra.  As  far  as  regards  the 
youngest  child,  the  only  question  is  whether,  in  point  of 
law,  he  was  resident  with  his  mother  at  the  time  of  the 
•order  of  removal.  A  child  under  the  age  of  nurture 
cannot  be  separated  from  the  mother,  however  ill  she 
may  behave ;  it  is  found  here  that  when  the  children 
were  taken  to  the  workhouse  the  ultimate  object  was 
their  removal  to  their  place  of  settlement  The  parish 
officers  cannot  avail  themselves  of  a  separation  brought 
about  in  fraud  of  the  law.  It  is  analogous  to  the  cases 
in  which,  pregnant  women  having  been  improperly 
removed,  the  bastard  has  been  held  to  be  settled  as  if 
born  where  it  would  have  been  but  for  the  improper 
removal;  Rex  v.  Great  SaUteld(a).  The  same  observa- 
tions apply  to  the  elder  children  so  far  as  regards 
the  question  whether  they  were  residing  with  the 
mother. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
order  of  removal  was  properly  made  and  ought  to  be 
affirmed. 

As  far  as  regards  the  children  who  are  above  the  age 

(a)  6  Af.  £  S.  408. 
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1856.  meaning  of  stat.  8  &  9  Vict  c.  109.  #.  18.;  as  if,  for 
roobkk      instance,  the  contracting  parties,  not  knowing  the  then 

Short.  market  price,  should  agree  that  the  goods  should  be 
sold  at  such  market  price,  whatever  it  might  turn  out 
to  be.  And  this  might  be  so,  though  the  uncertain 
event  was  either  past  or  future.  The  language  of  the 
section  might  be  said  to  avoid  all  contracts  of  which  a 
wager  formed  part  "  That  all  contracts  or  agreements, 
whether  by  parole  or  in  writing,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void;  and  that  no  suit  shall  be 
brought  or  maintained  in  any  Court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to 
be  won  upon  any  wager,  or  which  shall  have  been  deposited 
in  the  hands  of  any  person  to  abide  the  event  on  which  any 
wager  shall  have  been  made."  But  here  there  is  nothing 
but  the  wager.  [Lord  Campbell  C.  J.  The  statute  does 
not  make  the  bargain  illegal,  like  those  pointed  at  in 
stat.  7  G.  2.  c.  8.,  but  only  makes  the  contract  incapable 
of  supporting  an  action.  Crompton  J.  The  question 
here  seems  to  be,  whether  there  was  really  a  bargain 
for  sale  and  purchase,  leaving  the  price  to  the  event,  or 
whether  the  bargain  was  simply  colourable  to  disguise 
a  wager.]  The  Court  is  to  draw  the  inference  of  fact 
[Lord  Campbell  C.  J.  As  to  the  brandy,  no  more 
seems  to  have  been  in  view  than  a  douceur  to  the  arbi- 
trator.] But  the  main  contract  is  a  wager :  it  resembles 
a  contract,  common  a  few  years  ago,  to  give  a  large  sum 
down  in  consideration  of  receiving  a  named  sum  per 
day  during  the  life  of  Napoleon  Bonaparte.  That  was 
not  a  purchase  of  a  determinable  annuity,  but  a  wager. 
[Crompton  J.  Cannot  the  parties  agree  that  the  price 
shall  depend  upon  the  occurrence  of  an  event,  for 
instance,  on   the  high   seas?      Lord   Campbell  C.  J. 
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Suppose  such  an  event  affected  the  marketable  value.]        1856. 
That  would  be  a  sale.     If  parties  agreed  that  the  price       rourke 
of  Baltic  produce  should  be  higher  or  lower  according       Shobt. 
as  the  war  should  or  should  not  continue,  that  would 
not  be  a  wager,  because  the  continuance  of  the  war 
would  enhance  the  price.     But,  if  the  agreement  were 
that  the  price  should  be  lower  if  the  war  continued  and 
higher  if  it  ceased,  that  would  be  only  a  wager  on  the 
event  of  war  or  peace.     And  that  is  the  present  case. 
The  price  is  to  be  lower  if  the  previous  price  was 
higher,  and  vice  versa:  that  is  a  mere  wager  as  to  the 
accuracy  of  the  recollection  of  the  parties,  and  a  wager 
at  very  high  odds. 

Atherton  and  J.  A.  Russell,  contra.  The  section 
avoids  a  contract,  whatever  be  its  terms,  so  far  as  it 
is  made  for  the  purpose  of  carrying  out  a  wager.  An 
obvious  instance  of  this  is  the  case  of  a  nominal  sale  of 
goods,  where  it  is  not  intended  that  any  goods  shall  pass, 
but  the  difference  in  the  market  prices  at  the  time  of 
the  nominal  bargain  and  the  nominal  time  of  delivery  is 
to  be  paid.  [Lord  Campbell  C.  J.  That  was  held,  by 
the  Court  of  Common  Pleas,  to  be  a  wager ;  Grizewood 
v.  Blane  (a).]  There  is  here  no  wager,  properly  speaking, 
except  as  to  the  brandy.  [Lord  Campbell  C.  J.  I  attach 
no  weight  to  that]  As  for  the  rest,  no  doubt  the  main 
object  was  the  real  sale  and  purchase  of  goods.  [Lord 
Campbell  C.  J.  Which  are  to  be  paid  for  at  more  or 
less  than  their  real  value.  It  is  not,  like  Grizewood  v. 
Blane  (a),  the  case  of  a  contract  nominally  for  a  sale,  but 
said  to  be  really  one  of  wagering:  the  contract,  in  its 

(a)  11  Cam.  B.  526.  538. 
VOL.    V.  3   N  B.    &   B. 
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1856.  terms,  is  a  wager;  the  question  is  whether,  in  substance, 
RocBM  it  is  something  else,]  The  jury  would  have  to  say 
Sho  whether  the   bargain   was    made    for    the   purpose  of 

covering  a  wager.  \Wightman  J.  Suppose,  in  one 
event,  nothing  at  all  was  to  be  paid.]  The  question 
would  still  be  the  same :  the  evidence  for  the  jury  might 
be  more  or  less  strong.  In  this  case  the  arrangement  as 
to  the  price  arose  merely  from  a  conversation  as  to  the 
intended  sale:  each  party  agreed  to  the  contingent 
prices,  by  way  of  pledge  for  the  accuracy  of  his  recol- 
lection. [Lord  Campbell  C.  J.  That  is  a  wager.] 
The  seller  says,  I  will  not  abate  the  price  unless  I  am 
mistaken.  \Wightman  J.  And,  if  I  am,  you  shall  have 
the  goods  at  half  price.]  The  substantial  transaction 
was  the  sale. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the  case 
is  within  the  statute.  The  plea  is  clearly  good.  The 
action  is  for  goods  bargained  and  sold,  the  defendant 
being  required  to  take  the  goods.  The  question  is 
whether,  on  this  contract,  he  is  liable  to  take  the  goods. 
The  plea  sets  forth  a  certain  conversation,  in  which  the 
plaintiff  and  defendant  expressed  contrary  opinions,  and 
on  which  opinion,  as  it  seems  to  me,  they  laid  a  wager ; 
and  it  goes  on  to  aver  facts  shewing  that  the  plaintiff 
won  that  wager.  It  seems  to  me  that,  according  to  the 
terms  employed,  and  not  merely  employed  colourably, 
the  previous  price  was  the  point  on  which  the  wager  was 
to  turn,  and  the  stake  was  the  difference  of  the  price  to 
be  now  paid.  It  is  just  the  same  as  where  one  party 
asserts  a  fact  and  another  denies  it,  and  a  wager  is  to 
be  won  or  lost  according  as  one  or  the  other  is  right. 
That  seems  to  me  to  be  a  contract  by  way  of  wagering, 
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within  the  statute.     It  makes  no  difference  that  there        ig56. 
was  a  real  intention  to  part  with  the  goods.     If  a  horse       rourm 
worth  100L  is  to  be  sold,  and  the  buyer  and  seller  agree  ¥-rt 

that  upon  one  event  the  price  shall  be  nothing  and  upon 
another  200L,  that  is  a  wager,  though  there  be  a  real 
intention  of  selling  the  horse.  I  do  not  attach  much 
weight  to  the  part  of  the  contract  which  relates  to  the 
brandy:  it  might  be  separated  from  the  rest  of  the 
contract:  yet  it  does  seem  to  me  to  assist  somewhat  in 
supporting  the  allegation  in  the  plea  that  6*.  was  more 
than  the  real  value  of  the  goods  and  3*.  less.  The  plea 
is,  I  think,  made  out,  and  shews,  not  indeed  an  illegal 
agreement,  but  one  which  cannot  be  enforced,  and  is 
merely  an  engagement  on  the  honour  of  the  parties. 

Coleridge  J.  I  am  of  the  same  opinion.  The  ques-> 
tion  is,  whether  this  is  merely  a  stipulation  for  the  sale 
and  purchase  of  goods  at  a  price  to  be  regulated  by 
ascertaining  a  past  event,  or  a  wager  on  that  event  My 
Lord  has  shewn  that  it  is  a  wager.  It  seems  to  have 
been  suggested  that  the  price  should  be  regulated  by 
reference  to  a  former  bargain ;  but  the  parties  appear  to 
have  differed  as  to  the  terms  of  that  former  bargain* 
Had  they  merely  meant  to  determine  the  price  by  the 
former  price  they  would  have  simply  said,  Let  us  ascer- 
tain what  that  price  was :  and  then  no  one  could  have 
said  that  this  was  any  thing  more  than  a  mode  of  ascer- 
taining the  price  for  the  new  sale.  But  is  that  what  they 
do  ?  They  make  the  new  price  a  vehicle  for  a  risk  upon 
the  former  event  They  say,  Let  us  ascertain  the  price 
of  the  former  goods ;  and  if  that  was  5s.  9d.  these  goods 
shall  be  sold  for  6*. ;  but  if  the  former  price  was  6*.  these 
shall  be  sold  at  3s.  There  clearly  was  no  reference  to 
3  n  2 


912  HILARY  TERM. 

1856.  the  value  of  the  former  goods  as  a  mode  of  ascertaining 
Kourkk  the  value  of  the  present  goods;  for,  the  lower  the  former 
Short.  P"ce  wa^> tne  higher  the  present  price  is  to  be.  The 
value  of  the  present  goods  is  entirely  lost  sight  of.  Each 
party  merely  says,  I  am  so  confident  of  the  correctness 
of  my  opinion  that  I  will  agree,  if  I  am  wrong,  to  take 
or  give  such  a  sum  for  the  goods.  As  to  the  brandy,  if 
the  agreement  as  to  that  be  connected  with  the  rest  of 
the  transaction,  that  furnishes  a  stronger  reason  for  the 
decision :  if  not,  it  does  not  affect  the  decision. 

Wightman  J.  I  think  this  was  a  contract  by  way  of 
wager;  it  was  a  bet  as  to  the  former  price.  If  we  were 
to  hold  that  this  was  not  a  contract  by  way  of  wager,  we 
should  let  in  many  cases  that,  though  they  might  be 
contracts,  were  in  substance  wagers. 

Crompton  J.  The  question  is  whether  this  agreement 
as  to  the  sale  of  the  goods  was  a  contract  by  way  of 
wager.  It  is  clear  that  there  was  a  wager  in  the  trans- 
action ;  for  the  event,  on  which  the  price  was  to  depend, 
was  one  that  did  not  determine  the  value  of  the  present 
goods  to  be  that  which  was  agreed  to  be  given.  Try  the 
question  by  supposing  the  declaration  to  be  framed  on 
the  special  contract,  and  not  for  goods  bargained  and 
sold.  The  bargain  must  have  been  put  as  depending 
on  the  event ;  and  the  test  may  be  suggested,  whether 
you  could  so  put  it  without  incorporating  the  wager. 
At  the  same  time,  I  am  not  quite  satisfied  as  to  the 
meaning  of  the  words  in  the  statute,  "contracts  or  agree- 
ments" "by  way  of  gaming  or  wagering."  If  every  thing 
is  to  depend  upon  the  fact  of  there  being  a  wager,  would 
the  whole  contract  be  avoided  in  every  case  where  there 
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is  a  wager,  or  is  it  avoided  merely  where  it  is  a  cloak        1856. 
for  gambling?    I  am  not  satisfied  that  the  whole  con-      bourse 
tract  is  void  when  a  part  only  depends  on  the  wager.       gHoBT 
But  here,  where    the   contract   mainly  depends   upon 
the  wager,  I  by  no  means  disagree  with  the  rest  of  the 
Court. 

Rule  absolute. 


George  Tbaherne  and  Frederick  John  Parry  Friday, 

January  25th. 

against  James   Agg   Gardner  and   Edmund 
Lambert  Newman. 


DECLARATION  for  money  paid,  money  received  Where  a 
*  *     i  .     .«.  i  i.        i     i  steward  of  a 

for  use  of  plaintiffs,  and  money  found  due  on  copyhold  court 
A      .    .    ,  refuses  to 

accounts  Stated.  admit  except 

Plea:  Never  indebted.     Issue  thereon.  J^KS* 

of  fines  and 
fees  not  duly 
payable  (as  where  the  steward  insists  on  payments  as  for  four  admittances  where  payments 
arc  due  in  respect  of  one  only,  or  of  higher  fees  to  himself  upon  the  admittance  of  joint 
tenants  than  are  due  in  respect  of  a  single  tenant),  the  tenant,  if  be  pays  the  money  under 
protest,  is  entitled  to  recover  it  back  as  money  had  and  received.  His  right  to  recover  the 
rail  excess  is  not  lessened  by  his  having,  on  one  occasion,  offered  to  pay,  upon  admittance, 
a  sum  including  part  of  such  excess,  the  steward  not  having  accepted  such  offer. 

If  a  copy  hold  tenant  convey  his  tenement  in  several  parcels  to  different  parties,  and  some 
only  of  tnose  parcels  afterwards  devolve  upon  a  single  person,  such  person  (in  the  absence 
of  special  custom)  is  not  entitled  to  be  admitted  by  a  single  admittance;  but  the  lord 
may  insist  upon  several  admittances  (whether  in  a  single  instrument  or  not)  in  respect 
of  each  parcel  which  has  so  devolved ;  and  there  must  be  stamps  in  respect  of  each. 

The  steward  is  entitled  to  fees  in  respect  of  each,  but  not  necessarily  to  an  equal  fee  in 
respect  of  each ;  his  payment  is  to  be  in  proportion  to  his  labour.  Per  Lord  Campbell  C.  J. : 
a  fee  of  13s.  4A,  claimed  in  respect  of  special  custom,  would  be  rank. 

Under  stat.  55  G.  3.  e.  192.  a.  2.,  if  copyhold  lands  be  devised,  the  steward  is  entitled 
to  fees  as  in  respect  of  a  surrender  to  the  use  of  the  will,  though  such  surrender  is  no  longer 
necessary,  to  the  same  amount  as  would  have  been  payable  for  an  actual  surrender.  Where, 
by  the  custom  of  the  manor,  surrenders  were,  before  the  statute,  sometimes  made  in  Court, 
and  sometimes  out  of  Court  and  then  presented  in  Court,  registered  and  enrolled,  the  pay- 
ment is  still  to  be  made,  the  labour  of  the  steward  having  been  practically  the  same  in  each 
case. 

Where  admittance  is  claimed  on  behalf  of  joint  tenants,  the  steward  (in  the  absence  of 
special  custom)  is  not  entitled  to  higher  fees  than  upon  the  admittance  of  a  single  tenant. 
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1856.  On  the  trial,  before  WUUams  J.,  at  the  Gloucestershire 

Taahebne    Spring  Assizes  1853,  a  verdict  was  found  for  the  plain- 

Gambm eb.    **^  ^  consent,  subject  to  a  special  case.  The  substance 

of  the  case,  so  far  as  material  to  the  points  of  law  decided, 

were  as  follows. 

The  plaintiffs  are  devisees  in  trust  of  certain  copyhold 
premises  situate  in  the  manor  of  Cheltenham,  under  the 
will  of  John  Gilbert  Royds,  deceased:  only  one  of  the 
plaintiffs  is  now  living,  the  plaintiff  Traherne  having 
died  in  December  1853 ;  and  a  suggestion  has  been  duly 
entered  of  that  fact 

The  defendant  James  Agg  Gardner  is  lord  of  the  said 
manor;  and  the  defendant  Edmund  Lambert  Newman  is 
the  steward  of  the  same  manor.  Mr.  Rowland  James 
Ticehurst,  a  solicitor  in  partnership  with  the  said  E.  L. 
Newman,  is  the  deputy  steward,  and  transacts  the  busi- 
ness of  surrenders  and  admissions  in  the  manor  Courts, 
and  other  matters  appertaining  to  the  office  of  deputy 
steward.  Occasionally  Mr.  William  Henry  Gwinnett, 
who  is  also  a  solicitor  in  partnership  with  Mr.  Newman 
and  Mr.  Ticehurst,  officiates  as  such  deputy  steward. 

The  estates  held  of  the  manor  are  copyhold  of 
inheritance,  and  held,  as  to  many  of  them,  at  small,  and, 
in  all  cases,  at  fixed,  pecuniary  rents  and  heriots  and 
fines:  but  in  some  cases  the  rents  and  heriots  are  of 
larger  amount;  the  heriots  are  payable  on  death  and 
alienation ;  the  fines  on  admission. 

J.  G.  Royds  died  seized  of  four  copyhold  tenements, 
to  which  he  had  been  admitted  at  courts  held  for  the 
manor  on  18th  July  1833,  2d  September  1833,  25th 
October  1833,  and  13th  February  1845,  under  or  by 
virtue  of  four  several  surrenders  made  to  his  use  at 
those  four  several  courts :    and  the  sites  of  such  four 
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tenements  consisted  of  parts  of  three  copyhold  closes,        1856. 

called,   respectively,  Bestcrqft,  Bayshill  and  Burf&nPs     Tbahkrnb 

Mead.     Bestcrqft  and  Bayshill,  two  of  such  closes,  con-     Gardnkb. 

taining  respectively  five  acres  and  twelve  acres,  were 

formerly  parts  of  one  copyhold  estate  belonging  to  John 

Delabere,  clerk.     From  April  1807,  the  closes  Bestcrqft 

and  Bayshill  were  held  under  separate  and  distinct  copies 

of  court  roll     In  that  month,  J.  Delabere  and  others 

sold  and  surrendered  the  close  called  Bayshill,  and,  in 

1808,  the  close  called  Bestcrqft,  to  Henry  Thompson. 

The  site  of  the  messuage  and  premises  comprised  in 

the  surrender  and  admission  of  18th  July  1833  is  one 

only  of  many  parts  into  which  the  close  called  Bestcrqft 

has,  at  various  times  since  1808,  been  laid  out  and 

divided  and  sold  in  lots  or  parcels  for  building  on. 

The  site  of  the  messuage  and  premises  comprised  in 

the  surrender  and  admission  of  13th  February  1845  is 

only  one  of  many  parts  into  which  the  close  called 

Bayshill  has  from  time  to  time  since  1807  been  in  like 

manner  laid  out  and  divided  and  sold  in  parcels  for 

building  on.     The  sites  of  the  several  messuages  and 

premises  comprised  in   the  other  two  surrenders  and 

admissions,  which  arc  dated  respectively  2d  September 

1833  and  25th  October  1833,  immediately  before   the 

surrender  and  admission  of  the  2d  September  1833,  were 

parts  of  one  copyhold  called  BurforoTs  Mead,  of  which 

the  surrenderor  John  Edwards  was  seized.     The  sites 

of  such  last  mentioned  premises  are  two  of  many  parts 

into  which  the  close  called  BurforoVs  Mead  has  also, 

from  time  to  time  during  the  last  thirty  years,  been  laid 

out  and  divided  and  sold  in  lots  or  parcels  for  building 

on.     The  four  tenements,  of  which  J.  G.  Royds  died 

seized,  were  never  held  as  one  tenement. 
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1856.  J>  G.  Boyd*  made  no  surrender  in  his  lifetime  of 

Tbaheeni    ^e  tenements  so  held  by  him.     He  duly  signed  and 
Gaboneb.     Polished  his  will,  containing  as  follows, 

"  I  give  and  devise  unto  my  sons  in  law  George  Tra- 
herne,  of  &a,  "and  Frederick  John  Parry,  of  &c, 
"  their  heirs  and  assigns,  all  and  singular  the  freehold, 
copyhold  and  customary  lands,  tenements  and  here* 
ditaments,  and  other  the  real  estate,  whatsoever  and 
wheresoever,  of  or  to  which  I,  or  any  person  or  persons 
in  trust  for  me,  am,  is,  are,  or  shall  be  seized,  possessed, 
or  entitled  in  possession,  reversion,  remainder  or  ex- 
pectancy, or  which  I  have  power  to  dispose  of  or 
appoint  by  this  my  will:  To  the  uses  and  upon  the 
trusts  following,  that  is  to  say,"  &c.  Executed  25th 
June  1843. 

The  testator  J.  G.  Royds  died  on  11th  September 
1849. 

At  a  general  court  leet  and  court  baron,  held  for  the 
manor  of  Cheltenham,  on  9th  May  1851,  the  homage 
presented  the  death  of  the  said  testator  J.  G.  Royds. 
And  thereupon  proclamation  was  made  for  any  person 
claiming  title  to  the  copyhold  or  customary  heredita- 
ments lying  within  and  holden  of  the  manor,  whereof 
the  testator  died  seized,  to  come  into  Court  and  be 
admitted.  A  notice  was  afterwards  made  out  and 
signed  by  the  deputy  steward,  the  said  R.  J.  Ticehurst, 
to  the  effect  following,  and  sent  by  him  to  Mrs.  Royds, 
the  widow  of  the  testator,  J.  G.  Royds. 

"  To  the  heir,  according  to  the  custom  of  the  manor 
of  Cheltenham,  in  the  county  of  Gloucester,  of  John 
Gilbert  Royds,  late  of  Cheltenham,  Esq.,  deceased,  or 
other  the  person  or  persons  claiming  title  to  the  copy- 
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hold  hereditaments  hereinafter  referred  to,  and  to  each        1856. 
and  every  of  them,  and  to  all  other  persons  whom  it    trahbrnb 
may  concern.  Gab;nbju 

"  I  hereby  give  you  notice  that,  at  a  view  of  frank- 
pledge with  the  general  court  leet  and  court  baron,  held 
in  and  for  the  said  manor  of  Cheltenham,  on  the  9th  day 
of  May  1851,  a  first  proclamation  was  made  for  any 
person  or  persons  claiming  title  to  the  copyhold  or 
customary  hereditaments  lying  within  and  holden  of 
the  said  manor,  whereof  the  said  J.  G.  Royds  died 
seized,  to  come  into  court  and  be  admitted;  but  no 
one  came.  Wherefore  a  second  proclamation  was 
ordered  to  be  made  at  the  next  general  court  And 
I  hereby  give  you  further  notice  that  such  second 
proclamation  will  be  made  at  the  view  of  frankpledge 
with  the  general  court  leet  and  court  baron  which  will 
be  holden  in  and  for  the  said  manor  in  the  month  of 
November  now  next  ensuing:  and  that  a  third  procla- 
mation will  be  made,  at  the  view  of  frankpledge  with 
the  general  court  leet  and  court  baron  which  will  be 
holden  in  and  for  the  said  manor  in  the  month  of  May 
then  next  following. 

And  I  hereby  give  you  further  notice  that,  in  case, 
upon  or  before  the  making  of  such  third  proclamation, 
no  person  shall  come  into  court  and  be  admitted  to  the 
said  copyhold  or  customary  hereditaments,  the  same  will 
be  seized  into  the  hands  of  the  lord  of  the  said  manor 
for  want  of  a  tenant.  Dated  this  6th  day  of  June  1851." 
(Signed)  "  Rowld.  J.  Ticehurst, 
"  Deputy  steward  of  the  said  manor." 

It  has  been  usual  to  hold  two  general  courts  in  the 
year  for  the  manor,  one  of  them  in  the  month  of  May, 
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1856.  and  the  other  in  the  month  of  November.  Both  of  these 
Trahebne  courte  are  hel<l  at  the  building  called  The  Manor  Office* 
Gardner.  **  ^as  a'80  ^een  U8ual  to  hold  special  courts  in  the 
interim  of  the  general  courts,  at  the  request  of  any  of 
the  copyholders,  for  the  dispatch  of  their  business.  But 
such  special  courts  have,  since  the  said  R.  J.  Ticehurst 
acted  as  deputy  steward,  been  frequently  held  at  the 
office  of  business  of  himself  and  his  said  copartners, 
and  sometimes  at  the  manor  office.  And,  since  the 
4th  and  5th  Vict  c.  35.  s.  87.,  such  special  courts  have 
been  held  without  the  presence  of  homage  or  crier,  or 
any  formal  ceremony. 

On  the  9  th  of  June  1851,  the  attorneys  for  the 
plaintiffs  prepared  a  general  form  of  admission  in  the 
words  following. 

"  Manor  of  Cheltenham,  *)     A  «„«*^«.«-«,  ^*>.,»*  ,*<• 

rtllwl  ^^v^o  C    A  •   customary  court  of 

cum  membra,         >  J 

County  of  Gloucester.  )  James  Agg  Gardner,  Es- 
quire, lord  of  the  manor  aforesaid,  held  in  and  for  the 
said  manor,  on  the  day  of  A.D.  18     ,  before 

gentleman,  deputy  of  Edmund  Lambert  Newman, 
gentleman,  steward  of  the  said  manor.  To  this  court 
came  George  Traherne,  of"  &c,  "and  produced  the 
last  will  and  testament  of  John  Gilbert  Royds,  of  Chel- 
tenham, in  the  county  of  Gloucester,  Esquire,  deceased, 
dated  25th  day  of  June,  1843,  and,  by  virtue  thereof,  on 
behalf  of  himself  and  Frederick  John  Parry,  late  of"  &c, 
"in  the  said  will  named,  claimed  and  prayed  to  be 
admitted  tenants  to  all  customary  messuages,  lands, 
tenements  and  hereditaments  whatsoever,  within  and 
parcel  of  the  said  manor,  with  the  appurtenances,  of 
which  the  said  J.  G.  Royds  died  seized;  whereby  fell 
to  the  lord,  for  a  heriot, 
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"Upon  which  the  lord,  by  the  deputy  steward  afore-        1856. 
said,  the  premises  aforesaid,  with  the  appurtenances,  did     Teahebne 
grant  to  be  had  and  holden  unto  the  said  G.  Traherne     Gardner. 
and  F.  J.  Parry,  their  heirs  and  assigns,  for  ever,  ac- 
cording to  the  custom  of  the  said  manor,  as  settled  by 
Act  of  Parliament,  upon  the  trusts  of  the  said  will, 
rendering  therefore,  yearly,  at  the  days  usual,  by 

equal  portions ;  and  for  a  heriot,  when  it  shall  happen, 
;  and  all  other  rents,  burthens,  customs  and 
services  therefore  before  due  and  of  right  accustomed. 
And,  for  such  estate  in  the  premises,  the  said  G.  Traherne 
and  F.  J.  Parry  gave  to  the  lord  for  a  fine  ,  being 

the  full  rent  of  the  premises  doubled,  according  to  the 
tenor  of  the  said  Act,  and  thereof 

admitted  tenants." 

On  the  same  9th  of  June  1851,  when  no  court  of  the 
manor  had  been  called  or  was  held,  John  Bubb,  one  of 
the  attorneys  for  the  plaintiffs,  took  the  said  form  of 
admission  to  Mr.  Ticehurst,  the  deputy  steward,  at  his 
said  office  of  business,  and  claimed  that  the  plaintiffs 
should  be  admitted  thereby.  Mr.  Ticehurst  objected, 
alleging  that  Mr.  Royds  had  died  seized  of  four  separate 
copyhold  tenements,  and  stated  that  he  should  require 
four  separate  admittances,  and  four  sets  of  fees,  but 
without  naming  the  amount  of  them.  But  Mr.  Bubb 
declined  to  take  an  admittance  on  those  terms.  Neither 
of  the  plaintiffs  attended  with  Mr.  Bubb  on  this  occasion. 

On  the  following  day,  not  being  a  day  any  court  was 
called  or  held,  Mr.  Bubb  called  again  on  Mr.  Ticehurst 
at  his  said  office  with  the  plaintiff  Traherne^  bringing 
with  him  two  forms  of  admission,  one  of  them  in  respect 
of  the  property  which  had  belonged  to  J.  Delabere,  and 
the  other  in  respect  of  the  property  which  had  belonged 
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1856.  to  John  Edwards,  as  before  mentipned,  and  told  Mr. 
Tbahkrne  Ticehurst  that  he  would  consent,  on  the  part  of  the 
Gardner,  plaintiffs,  to  two  admissions,  and  to  the  payment  of  two 
sets  of  fees,  although  he  insisted  that  one  admission  and 
one  set  of  fees  were  all  that  could  lawfully  be  required. 
Mr.  Ticehurst  said  the  lord  had  nothing  to  do  with  the 
reunion  of  tenements;  that  he  should  require  four 
admissions,  and  four  sets  of  fees,  and  a  fee  as  on  a  sur- 
render to  the  use  of  the  testator's  will,  without  naming 
the  amount  of  any  of  such  fees.  Mr.  Traherne  was  not 
admitted. 

The  next  general  court  was  held  on  14th  November 
1851;  at  which  the  second  proclamation  was  made; 
and  the  next  general  court,  being  that  at  which  the 
third  proclamation  was  to  be  made,  was  held  on  14th 
May  1852;  previously  to  which,  public  notice  signed 
by  the  defendant  Newman,  as  steward,  was  published 
in  the  Cheltenham  newspapers  of  the  time  and  place  of 
holding  the  same.  The  notice  is  headed  "  Manor, 
borough  and  hundred  of  Cheltenham ;"  and  the  following 
paragraph  concludes  the  notice.  "All  persons  intending 
to  make  surrenders  of,  or  be  admitted  tenants  to,  any 
customary  lands  within  the  said  manor  are  requested  to 
send  particulars  thereof,  or  apply  some  days  before  the 
court  at  the  manor  office." 

On  12th  May  1852,  Benjamin  Bubb,  a  partner  in  the 
firm  of  the  attorneys  for  the  plaintiffs,  saw  the  deputy 
steward,  Mr.  Ticehurst,  and  asked  him  whether  he 
would  allow  Mr.  Boyd's  devisees  to  be  admitted  as  to 
the  property  late  Edwards\  by  one  admission.  Mr. 
Ticehurst  said :  No ;  he  should  require  four  admissions 
to  the  four  tenements.  Nothing  was  said  at  this  inter- 
view as  to  the  admission  to  the  property  late  Delabere% 
Benjamin  Bubb  afterwards  prepared  the  minutes  of  four 
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admissions,  which  were  delivered  by  him,  on  14th  May        1H56. 
1852,  to  Mr.  Ticehvrst:  and  Benjamin  Bubb  attended     trahebnb 
with  the  plaintiff  Trakerne  at  the  general  court  held  at     qab£ner. 
the  manor  office  on  that  day.     And,  at  such  court,  the 
plaintiff  Trakerne  signed  the  minutes  of  the  four  ad- 
missions; and  he  was  then  admitted  by  Mr.  Ticehurst 
thereon    accordingly.      He   acted   as  deputy  steward, 
although  the  general  court  was  held  in  the  name  of 
'Hit. Gwinnett. 

The  following  is  a  copy  of  the  admission  with  respect 
to  the  property  to  which  the  testator  was  admitted 
tenant  on  18th  July  1833 :  and  there  were  three  other 
admissions  in  similar  form,  with  respect  to  the*  tenements 
to  which  the  testator  was  admitted  on  2d  September  1833, 
25th  October  1833,  and  15th  February  respectively. 

The  admittance  was  set  out  It  corresponded  to  the 
form  given  ante,  p.  918  (the  blanks  being  filled  up), 
down  to  and  including  the  words  "  and  parcel  of  the 
said  manor,"  and  then  went  on  as  follows:  "with  the 
appurtenances,  to  which  the  said  John  Gilbert  Royds 
was  admitted  tenant  at  a  court  held  on  or  about  the 
18th  day  of  July  1833,  on  the  surrender  of  William 
Vines  and  others,  whereby  fell  to  the  lord,  for  a  heriot, 
2d. ;  and  proclamation  thereof  was  made,  if  any  one 
&c;  and  nobody,  &c:  Upon  which  the  lord,  &c. 
(as  antd,  p.  919,  the  blanks  being  filled  up).  "  And, 
for  such  estate  in  the  premises,  the  said  G.  Trakerne 
and  F.  J.  Party  gave  to  the  lord  for  a  fine  2d.,  being 
the  iiill  rent  of  the  premises,  doubled  according  to  the 
tenor  of  the  said  Act,  and  the  further  sum  of  Id.  by 
reason  of  the  admittance  of  the  two  claimants  as  joint 
tenants :  and  they  were  thereof  admitted  tenants." 

Signed     "  George  Trakerne." 


▼. 
Gardner. 
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1856.  Immediately  after  the  plaintiff  Traheme  had  signed 

Tbaheenb  ^e  Amissions,  and  had  been  admitted  as  before  stated, 
a  bill  of  the  fees,  which  had  been  previously  prepared, 
was  added  up  by  Mr.  Ticehurst,  or  the  clerk  at  the 
manor  office  under  his  direction,  and  presented  to  the 
said  Mr.  Bubb;  of  which  the  following  is  a  copy. 

"  Messrs.  Traherne  and  Parry 

"  To  the  Steward  of  the  manor. 


"  1852.   May  14.     Proclamation    - 

Court  fees,  as  on  surrender  by  the  late 
J.  G.  Royds  Esq.,  to  the  use  of  his  wiU  - 
Court  fees  on  your  claim  and  admission  - 
Heriot  and  fines              - 

£ 
0 

2 
3 

0 

3 

16 
3 
0 

d. 
0 

10 
6 
7* 

Homage  and  crier           .            .            . 

Stamp  and  parchment    - 

Arrears  of  rent  to  Michaelmas  1851 

0 
1 
0 

4 
5 
0 

6 
0 
9 

Court  fees  on  your  claim  and  admission  - 
Heriot  and  fine  - 

3 
0 

3 
0 

6 
5 

Homage  and  crier           - 
Stamp  and  parchment     ... 
Arrears  of  rent  to  Michaelmas  1851 
Court  fees  on  your  claim  and  admission  - 
Heriot  and  fine  - 

0 
1 
0 
3 
0 

4 
5 
1 
3 
1 

6 
0 
6 
6 
3 

Homage  and  crier           ... 
Stamp  and  parchment     - 
Arrears  of  rent  to  Michaelmas  1851 

0 

1 
0 

4 
5 
2 

6 
0 
3 

Court  fees  on  your  claim  and  admission  - 
Heriot  and  fine  -            -            -            - 

3 

0 

3 
0 

6 
2* 

Stamp  and  parchment     - 

Arrears  of  rent  to  Michaelmas  1851 

Enrolling  will     .... 

1 
0 
0 

5 
2 

7 

0 
3 
6 

£22 

4 

11" 
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The  actual  amount  of  the  bill  is  22/.  4s.  Id.,  it  having        \g^Qt 
been  miscast  by  mistake  22/.  4s.  lid.  Traherne 

On  this  bill  being  handed  to  him,  Mr.  B.  Bubb  said :     Gab*"neb 
"  I  protest  against  these  fees."     To  which  Mr.  Ticehurst 
answered:  "You  may  protest  as  you  like;  these  are  the 
fees." 

Mr.  Benjamin  Bubb  then  paid  Mr.  Ticehurst,  in  dis- 
charge of  the  bill,  the  sum  of  21/.  18$.  3d.,  being  the 
22/.  As.  lid.  less  6s.  Sd.  The  6*.  8d.  was  deducted,  as 
the  deputy  steward  had  no  minutes  of  admission  to 
prepare ;  and  it  was  customary  for  the  attorney  prepa- 
ring them  to  retain  that  sum  for  his  own  use.  Properly 
Mr.  Benjamin  Bubb  ought  to  have  deducted  four  6s.  8e/.s, 
on  account  and  for  the  use  of  Bubb  Sf  Co.,  as  he  pre- 
pared the  four  minutes  of  admission ;  but  by  mistake  he 
deducted  only  one  6s.  Sd.  Simultaneously  with  the 
cheque  for  the  fees,  Mr.  Benjamin  Bubb  handed  Mr. 
Ticehurst  a  protest  signed  by  the  plaintiff  Traherne,  of 
which  the  following  is  a  copy. 

"To  James  Agg  Gardner,  Esq.,  lord  of  the  manor  of 
Cheltenham ;  to  Edmund  Lambert  Newman,  Esq.,  his 
steward;  and  to  Rowland  James  Ticehurst,  Esq., 
deputy  steward. 

"I,  the  undersigned  George  Traherne,  on  behalf  of 
myself  and  of  John  Frederick  Parry,  Esq.,  do  hereby 
protest  against  the  right  of  you,  or  either  of  you,  to 
charge  us  with  the  payment  of  more  than  two  sets  of 
court  fees  on  our  claim  and  admission,  as  devisees  under 
the  will  of  the  late  John  Gilbert  Rayds,  to  the  property 
held  of  the  manor  of  Cheltenham  of  which  he  died  seized, 
hereby  asserting  our  right  to  be  admitted  as  to  the 
premises  to  which  the  said  J.  G.  Royds  was  admitted 
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1856.  at  courts  respectively  holden  for  the  said  manor,  on  the 
Teahebnb  13th  February  1845  and  the  18th  July  1833,  by  one 
Gabdnml  Amission,  both  properties  having  been  formerly  one 
tenement  belonging  to  John  Delabere.  And,  as  to  the 
premises  to  which  the  said  J.  G.  Royds  was  admitted 
at  courts  respectively  holden  for  the  said  manor  on  the 
2d  September  1833  and  the  25th  of  October  1833,  we 
assert  our  right  to  be  admitted  thereto  by  one  admission, 
both  properties  having  formerly  been  one  tenement 
belonging  to  John  Edwards.  And  we  make  the  pay- 
ment of  the  said  two  sets  of  court  fees  on  compulsion, 
and  in  order  to  prevent  the  seizure  of  the  copyhold 
tenements  by  the  lord  of  the  manor  for  want  of  a  tenant. 
And,  for  myself  and  on  behalf  of  the  said  F.  J.  Parry 9 
I  protest  against  the  charges  made  by  you  of  four 
several  sums  of  six  shillings  and  eight  pence  for  the 
admission  of  more  than  one  person  as  tenant;  as  also 
against  the  fees  charged  by  you  as  payable  in  respect  of 
the  abolished  surrender  to  the  use  of  a  will  on  the 
admission  of  a  devisee.  And  we  make  the  payment  of 
the  said  four  several  sums  of  six  shillings  and  eight 
pence,  and  the  said  fees  last  named,  on  compulsion,  and 
to  prevent  a  seizure  as  hereinbefore  stated. 
"Dated  this  14th  day  of  May  1852." 

(Signed)  " George  Traherne" 

The  four  admissions  of  the  plaintiffs  were,  in  due 
course,  entered  in  the  court  roll  books  of  the  manor ; 
and  copies  thereof  were  made  out,  on  parchment  duly 
stamped  and  signe^,  by  Mr.  Gwinnett,  as  the  deputy 
steward.  And,  on  13th  August  1852,  the  four  copies 
of  court  roll  of  these  admissions  were,  pursuant  to  the 
Stamp  Act,  delivered  to  the  plaintiffe'  attorneys,  with 


T. 
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whom,  or  with  the  plaintifls,  the  copies  of  court  roll        1856. 
have  ever  since  remained.  Traherni 

The  case  set  out  an  Act  of  Parliament  of  1  C;  1.  c.  1. 
(Private),  «  For  the  settling  and  confirmation  of  copy- 
hold estates  and  customs  of  the  tenants  in  base  tenure 
of  the  manor  of  Cheltenham  in  the  county  of  Gloucester, 
and  of  the  manor  of  Ashley,  otherwise  called  Charleton 
Kings,  in  the  said  county,  being  holden-  of  the  said 
manor  of  Cheltenham,  according  to  an  agreement  thereof 
made  between  the  King's  most  excellent  Majesty,  being 
then  Prince  of  Wales,  Duke  of  Cornwall  and  of  York, 
and  Earl  of  Chester,  lord  of  the  said  manor  of  Chelten- 
ham, and  Giles  GremU,  Esquire,  lord  of  the  said  manor 
of  Ashley,  and  the  said  copyholders  of  the  said  several 
manors." 

The  case  also  referred  to  very  voluminous  extracts 
from  the  manor  books,  which  were  made  a  part  of  the 
case. 

It  is  not  necessary  to  set  them  out  in  further  detail, 
as  they  became  material  only  as  bearing  on  the  several 
facts  asserted  and  denied  respecting  the  custom ;  and  as 
no  custom,  touching  the  material  points,  was  in  the 
result,  inferred  by  the  Court 

The  copyholders*  solicitors  in  Cheltenham  have  usually 
prepared  their  own  minutes  of  surrenders  and  admit- 
tance. The  steward  has  been  accustomed  to  charge  for 
the  minutes  in  the  gross  amount  of  his  fees,  but  to 
allow  the  solicitor  who  prepared  them  6*.  8£,  the  fee  for 
so  doing.  The  practice  is,  and  for  about  forty  two  years 
last  past  has  been,  that  the  minutes  of  the  surrender  or 
admittance  should  be  a  perfect  draft  of  the  surrender  or 
admittance  on  the  roll,  so  that,  as  in  the  present  case, 

vol.  v.  3  o  B.  &  B. 


926 


HILARY  TERM. 


1856.  ^e  minutes  being  prepared  by  the  copyholders*  solicitor, 
Trahbrne  l^e  duties  which  devolve  on  the  steward  are  to  search 
Gardner  *^e  ro^  to  ascertain  the  number  of  tenements  of  which 
the .  testator  died  seized,  either  in  his  own  right  or  as 
trustee  or  mortgagee,  or  otherwise,  and  the  rent  and 
heriot  payable  in  respect  of  each  tenement,  and  to  take 
an  abstract  or  extract  thereof;  to  ascertain  the  arrears 
of  rent  due  for  each  tenement ;  to  peruse  and  settle  the 
minutes  of  admission,  if  the  steward  does  not  prepare 
them;  to  appoint  and  attend  the  court,  to  grant  the 
admittance,  to  enrol  the  admittance  on  the  court  rolls, 
to  examine  the  same  with  the  minutes,  to  engross  the 
copy  of  court  roll  of  the  admittance,  to  provide  and 
prepare  the  parchment  for  the  copy  of  court  roll,  and 
to  get  the  same  duly  stamped,  to  examine  the  stamped 
copy  with  the  court  roll,  and  certify  and  sign  the  same, 
and  to  deliver  such  copy  of  court  roll,  within  four 
months,  pursuant  to  the  requirements  of  the  Stamp 
Act 

Prior  to  1815,  the  copyhold  estates  might,  by  the 
custom  of  the  manor,  have  been  surrendered  to  the  use 
of  the  will ;  and  it  was  customary  in  the  said  manor  for 
surrenders  to  be  made  in  court,  and  out  of  court  before 
two  customary  tenants,  to  the  use  of  the  will  of  the 
surrenderor.  Such  surrenders  are  warranted  by  the 
custom  of  the  manor,  as  settled  by  the  statute.  And 
fees  were  payable  in  respect  of  surrendering  in  court 
such  estates  to  the  use  of  the  will,  and  for  presenting, 
registering  and  enrolling  surrenders  made  out  of  court. 
The  surrenders  out  of  court  to  the  use  of  a  will  appear 
to  have  been  very  much  more  numerous  than  the 
surrenders  in  court  to  the  use  of  a  will. 
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Subsequently  to  1815  (where  a  surrender  to  the  use        1856. 
of  a  will  made  before  1815  was  actually  presented),  the     Taahbeki 
steward  charged  fees  as  before  referred  to.  Subsequently     Gardner. 
to  1815,  and  till  May  1851,  with  reference  to  admit- 
tances made  under  wills   made  after  1815,  where  no 
surrender  was  presented,  no  charge  was  made  by  the 
steward  either  in  respect  of  the  surrender  to  the  use  of 
a  will,  or  in  respect  of  the  presenting,  registering  or 
enrolling  such  surrender. 

In  the  ancient  minutes  are  to  be  found  instances  of 
the  admissions  of  joint  tenants,  with  the  fees  marked 
thereon.  In  1850,  and  subsequently,  the  fee  books 
shew  that  a  fee  of  6*.  Sd.  was  charged  for  each  joint 
tenant  admitted.  In  the  present  case  6s.  Sd.  is  added 
to  each  set  of  court  fees  in  consequence  of  the  two 
plaintiffs  being  admitted  as  joint  tenants,  making  alto- 
gether 1/.  6s.  Sd.  more  than  would  have  been  charged 
had  the  devise  been  to  one  person. 

The  case  then  stated  some  facts  as  to  the  surrender 
of  the  interest  of  the  widow  of  J.  G.  Royds,  upon  which 
nothing  ultimately  turned. 

The  following  is  a  statement  of  the  bill  of  fees  and 
disbursements,  including  heriots,  rents  and  fines,  out  of 
which  this  action  arose,  shewing,  in  the  first  column, 
the  sums  which  the  plaintiffs  do  not  seek  to  recover, 
and,  in  the  second  column,  those  which  the  plaintiffs 
do  seek  to  recover. 
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1856. 


d. 


Thahebnh 

T. 

Gardner. 


"  1862.  May  14.    Proclamation 

Court  fees,  as  on  surrender  by  the 
late  J.  G.  Rayds,  to  the  use  of 
his  will 

Court  fees  on  jour  claim  and  ad- 
mission, charged  in  the  bill  at 
3*.  Ss.ed. 

Excess  of  fee  on  first  admission 

Heriot  and  fines 

Homage  and  crier    . 

Stamp  and  parchment 

Arrears  of  rent  to  Michaelmas  1851 

Court  fees  on  second  claim  and  ad- 
mission 

Heriot  and  fine  on  second  tenement 

Homage  and*  crier   . 

Stamp  and  parchment 

Arrears  of  rent  on  second  tenement 
to  Michaelmas  1851 

Court  fees  on  third  claim  and  ad- 
mission 

Heriot  and  fine  on  third  tenement 

Homage  and  crier    . 

Stamp  and  parchment 

Arrears  of  rent  on  third  tenement 
to  Michaelmas  1851 

Court  fees  on  fourth  claim  and  ad- 
mission 

Heriot  and  fine  on  fourth  tenement 

Stamp  and  parchment 

Arrears  of  rent  on  fourth  tenement 
to  Michaelmas  1851 

Enrolling  will 


2  16  10 


0 
4 
5 
0 


0    0    5 


0    16 


0    18 


0    2    8 


0    0    2i 


*.    d. 
8    0 


2  16  10 


0    6    8 


7* 
6 
0 
9 


3 
6 


3    8    6 


0 
1 


4  6 

5  0 


3    3    6 


0 

1 


3 

1 


4  6 

5  0 


3    6 
5    0 


£5    3     1 


£17    1    0 
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It  is  agreed  that  no  objection  is  to  be  taken  by  the        1856. 
defendants  on  the  ground  that  the  action  ought  to  have     trahbbnb 
been  brought  against  one  of  the  defendants  instead  of 
both.     And  that  the  plaintifls  shall  not  be  entitled  to  a 
verdict  for  the  money  omitted  to  have  been  deducted  or 
overpaid  by  the  mistake  before  adverted  to. 

The  questions  for  the  opinion  of  the  Court  are : 

Whether  the  action  can  be  maintained  by  the  plaintifls 
at  all;  and,  if  it  can  be,  whether  it  is  maintainable  by 
the  plaintifls  against  the  defendants  or  either  of  them 
under  the  circumstances  above  stated. 

Assuming  the  action  to  be  maintainable  against  the 
defendants,  or  either  of  them,  then  the  following 
questions  are  raised. 

1st  Whether  the  lord  was  bound  to  admit  the  plain- 
tifls to  all  the  customary  messuages,  lands  and  tenements 
of  which  the  testator  J.  G.  Royds  died  seized,  by  one 
admission  and  on  payment  of  one  set  of  fees,  in  accord- 
ance with  the  form  of  claim  prepared  by  their  solicitors 
(set  forth  ante,  p.  918). 

2d.  Whether  the  lord  was  bound  to  admit  the  plain- 
tifls on  payment  of  one  admission  stamp. 

3d.  If  not  bound  to  admit  the  plaintifls  as  mentioned 
in  question  1,  whether  the  lord  was  bound  to  admit 
them  by  two  admissions ;  and,  in  that  case,  on  payment 
of  what  fees  and  stamp  duties. 

4th.  Whether  the  lord  was  entitled  to  require  law- 
fully four  admittances;  and,  in  such  case,  upon  payment 
of  what  fees. 

5th.  Whether  the  steward  was  entitled  to  charge  any 
and  what  fee  as  on  a  surrender  to  the  use  of  the  will  of 
the  testator  J,  G.  Royds. 
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1856.  6th.  Whether  the  steward  was  entitled  to  a  separate 

TftAHERNB~  ^ee  on  *ke  admission  of  each  joint  tenant 
Gabdne*  Should  the  Court  be  of  opinion  that  the  action  cannot 

be  maintained  at  all,  or  that  it  cannot  be  maintained 
against  the  defendants,  or  either  of  them,  then  the 
verdict  for  the  plaintiffs  is  to  be  set  aside  and  a  verdict 
to  be  entered  for  the  defendants. 

Should  the  Court  be  of  opinion  that  the  action  is 
maintainable,  and  that  the  lord  was  bound  to  admit  the 
plaintiffs  under  one  admittance,  as  mentioned  in  the 
first  question,  then  the  verdict  is  to  be  entered  for  such 
a  sum  (if  any)  as  the  Court  shall  decide  to  have  been  in 
that  case  overpaid  and  recoverable  back  again  in  this 
action,  under  the  circumstances  stated. 

Should  the  Court  be  of  opinion  that  the  action  is 
maintainable,  and  that  the  lord  was  bound  to  admit  the 
plaintiffs  on  payment  of  one  admission  stamp,  then  a 
verdict  is  to  be  entered  for  the  plaintiffs  for  the  amount 
overpaid  for  admission  stamps. 

Should  the  Court  be  of  opinion  that  the  action  is 
maintainable,  and  that  the  lord  was  bound  to  admit  by 
two  admittances,  as  mentioned  in  the  third  question, 
and  on  payment  of  the  fees  applicable  to  two  admit- 
tances, then  the  verdict  is  to  be  entered  for  the  plaintiffs 
for  such  amount,  if  any,  as  the  Court  shall  decide  to 
have  been  in  that  case  overpaid  and  recoverable  back 
again  in  this  action. 

Should  the  Court  be  of  opinion  that  the  action  is 
maintainable,  and  that  the  lord  was  entitled  to  require 
four  several  admissions,  but  that  the  fees  demanded  and 
paid  in  respect  of  such  admittances  were  excessive,  then 
the  verdict  is  to  be  entered  for  the  plaintiffs  for  the 
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amount  which  the  Court  shall  decide  to  have  been  in        1355. 
that  case  overpaid  and  recoverable  back  again  in  this 
action. 

Should  the  Court  be  of  opinion  that  neither  the  lord 
nor  his  steward  was  entitled  to  demand  a  fee  claimed 
and  paid  as  on  a  surrender  to  the  use  of  a  will,  and  that 
the  amount  or  excess  is  recoverable  back  again  in  this 
action,  then  the  verdict  is  to  be  entered  for  the  amount 
or  the  excess,  as  the  case  may  be,  paid  by  the  plaintifls 
in  respect  of  such  surrender  and  recoverable  back  again 
in  this  action. 

Should  the  Court  be  of  opinion  that  the  action  is 
maintainable,  and  that  the  lord  or  his  steward  was  not 
entitled  to  demand  a  separate  fee  of  6*.  8rf.  in  respect 
of  the  admission  of  Mr.  Parry  as  joint  tenant,  then  a 
verdict  is  to  be  entered  for  the  plaintiffi  in  respect  of 
such  overcharge,  if  the  same  be  recoverable  back  again 
in  this  action  under  the  circumstances  stated. 

Should  it  become  necessary  to  ascertain  the  reason- 
ableness of  the  charges,  the  Court  is  to  have  full  power 
to  direct  one  of  the  Masters  to  take  evidence  on  this 
point  as  the  Court  may  direct 

The  Court  is  to  have  the  power  of  certifying  in  all 
respects  as  the  learned  Judge  who  tried  the  cause 
would  have  had,  and  to  draw  any  inferences  of  fact 
which  a  jury  might  properly  draw. 

Whateley,  for  the  plaintifls  (a).  Assuming  that  there 
was  no  right  to  demand  the  payments  in  question,  the 
plaintifls  are  entitled  to  recover  back  the  money  in  this 

(a)  The  argument  commenced  on  an  earlier  daj  in  this  Term,  January 
22d,  before  Lord  Campbell  C.  J.,  Coleridge  and  Wightman  Jf. ;  continued 
on  January  23d,  before  the  tame  Judges ;  and  was  concluded  on  this  daj. 
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1856.  form  of  action.  The  demand  of  admittance,  and  refusal, 
Trahernk  out  of  court,  have  the  same  effect  as  if  they  took  place  in 
Gabdnkb.  court>  Doe  **•  Burrel1  v-  Bellamy  (a).  The  admittance 
was  refused  till  the  payments  were  made.  In  Asiley  v. 
Reynolds  (b)  the  plaintiff  paid  to  the  defendant  money, 
which  the  plaintiff  knew  that  he  was  not  bound  to  pay, 
in  order  to  get  from  the  defendant  goods  belonging  to 
the  plaintiff,  detained  by  the  defendant  until  the  pay- 
ment of  the  money  claimed :  and  it  was  held  that  for 
this  the  plaintiff  might  maintain  money  had  and  received. 
So,  where  a  mayor  demanded  payment  of  a  fee,  before 
he  would  grant  a  publican's  license,  and  the  fee  was 
paid,  but  it  turned  out  that  no  such  fee  was  payable  of 
right,  it  was  held  that  the  party  who  had  paid  might 
recover  the  money  from  the  mayor;  Morgan  v. Palmer  (e). 
Such  payments  are  not  voluntary.  By  stat  48  G.  3. 
c.  149.  *.  34.  the  steward  may  refuse  to  accept  a  sur- 
render or  grant  an  admittance  till  his  lawful  fees  and  the 
stamp  duties  are  paid.  Here,  in  default  of  admittance,  a 
forfeiture  would  have  accrued  in  two  days.  It  is  not 
important  that  the  plaintiffs  might  have  obtained  a 
mandamus  for  admittance  without  payment  of  fines:  the 
money  was  not  the  less  exacted  colore  officii 

Next,  as  to  the  question  how  many  admittances  the 
lord  was  entitled  to  require.  It  appears  that  there  are 
four  copyhold  tenements,  of  which  two  formerly  were 
comprised  in  one,  and  two  in  another  one.  They  now 
all  four  coalesce,  a  single  party  being  entitled  to  all, 
and  demanding  admittance ;  and  the  plaintiffs  contend 
that  there  should  be  either  one  admittance  for  the  whole, 
or  at  any  rate  only  two,  that  is,  one  admittance  in  respect 

(a)  2  Af.  fr  S.  87.  (6)  2  Str.  915. 

(c)  2  B.  f  a  729. 
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of  all  formerly  comprised  in  a  single  tenement.  In  the  1856. 
first  place,  the  records  of  the  manor  shew  that,  accord-  TaAHEaNE 
ing  to  the  custom  of  the  manor,  there  ought  to  be  one  GaBd'nbbl 
admittance  only.  (He  then  discussed  the  documentary 
evidence.)  Independently  of  custom,  at  any  rate  no 
more  than  two  admittances  are  necessary.  %  In  Attree  v. 
Scutt(a)  it  was  held  that,  where  a  single  copyhold 
tenement,  liable  to  a  heriot,  was  devised  to  tenants  in 
common,  each  tenant  must  be  severally  admitted  and 
each  pay  a  heriot  and  fees  for  admission;  and  that,  even 
where  all  the  interests  became  afterwards  vested  in  a 
single  person,  the  holdings  remained  several,  and  each 
person  must  be  admitted  severally  as  to  each  interest, 
and  still  pay  a  several  heriot  and  fees.  But  that  case 
must  be  considered  as  overruled  by  Garland  v.  Jekyll(b) 
and  Holloway  v.  Berkeley  (c),  in  both  of  which  cases  it 
was  held  that,  after  the  reunion,  one  heriot  only  is 
payable:  and  in  this  manor,  fixed  money  payments 
appearing  to  be  payable  in  respect  of  the  heriots,  there 
would  not  be  any  inconvenience,  even  while  the  division 
continued,  in  paying  proportional  sums  for  each  sepa- 
rate part,  though,  where  the  heriot  is  to  be  taken  in 
kind,  no  such  apportionment  is  practicable.  It  is  true 
that  in  neither  of  the  cases  last  mentioned  was  the  land 
divided  into  distinct  portions  held  severally  as  in  the 
case  here :  and  in  Holloway  v.  Berkeley  (c)  the  Court 
expressly  abstained  from  deciding  the  question.  But 
the  analogy  between  the  two  cases  seems  to  be  com- 
plete. The  title  to  each  tenant  may  always  be  distinctly 
traced  by  an  index  or  register  of  the  manor. 

Then,  as  to  the  stamps.     If  the  argument  on  the  last 

(a)  6  East,  476.  (6)  2  Sing.  273. 

(c)  6  B.  &  C.  2. 
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1856.  point  be  correct,  one  stamp  only  is  wanted.  In  Attret 
Thaherne  v»  Scutt(a)  Lord  EUenborough  said:  "The  interests  of 
Gabdneb.  l^e  steward  and  the  revenue  are  merely  consequential 
to  that  of  the  lord,  to  which  alone  we  can  look  in  this 
case.  The  only  question  is,  Whether  there  be  a  legal 
reunion  of  the  different  parts  of  that  which  was  formerly 
one  tenement"  [Lord  Campbell  C.  J.  If  too  much 
has  been  claimed  and  paid  for  stamps,  can  that  be 
recovered  back  as  money  had  and  received?]  The 
payment  was  as  compulsory  in  this  instance  as  in  that 
of  the  number  of  admittances.  By  stat  55  G.  3.  c.  184. 
Schedule,  Part  L,  Copyhold,  the  duty  is  to  be  paid  in 
respect  of  each  admittance.  By  stat  37  G.  3.  c.  90.  s.  II. 
it  was  imposed  in  respect  of  each  tenement ;  that  statute 
was  repealed  by  stat.  44  G.  3.  c.  98.  *.  1.  (£).  In  Evans 
v.  Upsher  (c),  though  sixteen  fees  for  one  admittance 
in  respect  of  sixteen  tenements  were  held  to  be  payable, 
a  stamp  as  for  one  admittance  only  was  paid. 

As  to  the  steward's  fees.  The  remark  of  Ix>rd 
EUenborough,  already  cited,  in  Attree  v.  Scutt  (a),  ap- 
plies to  this  question  also.  The  custom  could  not  be 
called  in  aid  on  behalf  of  the  steward ;  for  there  could 
be  no  custom  to  disinherit  for  non-payment  of  fees. 
But  here  no  custom  to  charge  several  fees  in  such  a 
case  appears.  (He  then  discussed  the  evidence  as  to 
the  custom.)  In  Evans  v.  Upsher  (c),  where  the  fees 
were  held  to  be  payable  as  in  respect  of  sixteen  admit- 
tances, the  decision  turned  entirely  on  the  custom  as 
affecting  the  special  Act  of  Parliament.  The  steward's 
charge  therefore,  even  if  there  are  to  be  four  admittances, 

(a)  6  East,  480. 

(6)  See  ib.  Schedule  (A.),  Admittance  to  any  copyhold  land  £c. 

(e)  16  M.  $  W.  675. 
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must  be  on  a  quantum  meruit;   Everest  v.  Glyn(a):        1856. 
which  case  shews  that,  even  if  it  were  necessary  here  to     traherne 
have  four  separate  instruments  of  admittance  (which  it     QK^VKBLm 
clearly  was  not),  the  fees  for  preparing  the  four  admit- 
tances are  not  to  be  four  times  as  large  as  the  fee  for 
preparing  one,  inasmuch  as  there  would  be  less  trouble 
in  preparing  the  last  three  than  in  preparing  the  first 
But,  on  the  authorities  already  cited,  one  only  admit- 
tance is  requisite,  and  therefore  only  one  fee  demandable. 

The  fee  charged  on  the  surrender  to  the  use  of  the 
will  is  supposed  to  be  supported  by  stat  55  G.  3.  c.  192. 
That  statute,  by  sect  1,  makes  a  surrender  to  the  use 
of  a  will  unnecessary,  but,  by  sect  2,  requires,  before 
admittance,  the  payment  of  such  stamp  duty  and  fees  as 
would  have  been  lawfully  payable  in  the  case  of  a  sur- 
render. Here,  in  the  case  of  surrenders  out  of  court, 
which  was  much  the  more  common  usage,  no  fees  were 
payable. 

The  fee  for  the  admission  of  joint  tenants  must 
also,  in  the  absence  of  custom,  be  regulated  by  the 
quantum  meruit:  and  the  admittance  of  two  joint 
tenants  occasions  no  more  labour  tfean  the  admittance 
of  one.  There  is  here  no  evidence  to  shew  an  ancient 
custom  to  make  the  additional  charge.  (He  then 
discussed  the  evidence.) 

Sir  Fitzroy  Kelly,  contra.  So  far  as  the  payments 
were  made,  under  protest,  because  the  admittance  was 
refused,  they  were  not  voluntary ;  and  the  action  would 
lie  in  this  respect  But  here,  on  the  14th  of  May  1852, 
the  plaintiff*  protested,  not  against  all  the  four  payments, 
but  only  as  against  payments  in  respect  of  more  than 

(a)  6  Taunt.  425. 
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1856.  In  the  absence  of  special  custom,  the  ordinary  practice 

Trahebnb  ™>uld  appear  to  be  to  admit  a  single  person  by  one 
Gardner  admittance  to  several  copyhold  tenements  which  have 
devolved  upon  him  simultaneously :  that  seems  to  have 
been  done  in  the  case  of  Taverner  and  Cromwell  (a), 
and  (in  obedience  to  a  mandamus)  in  Roe  dem.  Conolly 
v.  Vernon  (ft).  [Lord  Campbell  C.  J.  As  to  the  decisions 
respecting  heriots,  I  think  that,  whether  the  heriot  be 
rendered  in  kind  or  in  money,  the  tenements,  when 
severed,  become  several  tenements.  Here  the  doctrine 
of  consolidation  or  aggregation,  on  reunion,  does  not 
arise ;  for  in  no  instance  has  the  whole  of  a  tenement 
which  has  been  severed  come  together  into  one  hand. 
Wightman  J.  If  the  tenant  offered  to  pay  the  fine  for 
one  portion  but  refused  to  pay  for  the  other,  would  he 
forfeit  both?]  He  would  not  (c>  {Wightman  J.  That 
is  so:  but  does  not  that  shew  that  the  two  do  not  con- 
stitute a  single  tenement?] 

Lord  Campbell  C.  J.  We  are  now  prepared  to 
answer  the  several  questions  which  are  proposed  to  ua 
in  this  case.  I  would,  in  the  first  place,  observe  that  we 
are  by  no  means  to  be  supposed  to  sanction  the  practice 
which  has  prevailed  in  this  manor :  it  seems  to  be  too 
much  considered  that  manors  are  kept  up  for  the  pur- 
pose of  exacting  the  fees.  As  to  the  quantum,  it  will 
be  for  the  master  to  determine,  we  laying  down  the 
principle,  and  taking  care  that  no  injury  accrues  to  the 
lord,  the  steward  or  the  tenants.  It  is  of  very  great 
importance  that  the  registry  of  the  title  should  be  kept 

(a)  4  Rep.  27  a.  (6)  5  East,  51.  58. 

(c)  See  Taverner  and  Cromwell,  4  Rep.  27  a. ;  Hobari  and  Hammond, 
4  Rep.  27  b.,  28  a. 
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clear.  I  do  not  expect  myself  to  see  copyholds  abolished,  1856. 
though  I  trust  they  may  be  abolished  at  no  remote  time,  trahernh 
While,  however,  they  exist,  the  practice  respecting  them  gardher. 
must  be  kept  up  according  to  law.  The  first  question  is, 
Whether  these  payments,  so  far  as  the  demand  for  them 
was  not  warranted,  were  voluntary.  I  think  they  were 
not;  and  that  an  action  lies  for  whatever  has  been 
exacted  without  just  cause.  It  would  be  strange  to  hold 
that  a  party  who  was  vehemently  insisting  on  being 
admitted  by  a  single  admittance  should  be  considered 
as  voluntarily  assenting  to  pay  for  four.  I  do  not 
think  the  original  resistance  has  been  done  away  by  the 
expressions  in  the  protest.  Then  comes  the  question, 
Whether  the  lord  was  bound  to  admit  to  all  four  tene- 
ments by  a  single  admittance.  I  am  of  opinion  that  he 
was  not  There  were  four  several  tenements.  Was  any 
custom  proved  that  in  this  manor,  when  four  tene- 
ments unite  in  the  hands  of  a  single  person,  he  may  be 
admitted  to  all  by  a  single  admittance?  I  think  the 
evidence  before  us  proved  no  such  custom ;  the  variances 
in  practice  were  too  great  Then,  in  the  absence  of 
custom,  by  copyhold  law  there  must  be  an  admittance 
for  each  separate  tenement ;  and  whether  the  tenements 
were  separate  originally  or  had  become  so  by  subdivision 
is,  I  think,  immaterial.  It  is  conceded  too  that,  in  the 
present  instance,  the  whole  of  neither  of  the  two  original 
tenements  has  coalesced  in  a  single  hand.  Therefore, 
whether  the  admittances  be  drawn  on  a  single  paper  or 
not,  there  must  be  that  which  will  enure  as  four  separate 
admittances,  shewing  the  title  and  other  particulars  as 
to  each  tenement  Next,  there  must  be  clearly  several 
stamps,  because  there  must  be  several  admittances.  On 
the  question   respecting   the   fees,  it  is  clear  that  no 
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1856.  customary. fee  has  been  proved.  A  fee  of  13*.  Ad. 
TftAHERNE  clearly  is  rank :  no  such  fee  could  have  been  paid  in 
Gabdnkb.  **■*  time  of  Richard  the  First;  and  the  payments  have 
in  fact  varied,  and  have  now  risen  to  an  amount  which 
must  be  repressed.  Our  guide  must  be  the  case  of 
Everest  v.  Gh/n(a).  The  steward  is  to  be  paid  on  a 
quantum  meruit;  the  master  must  decide  the  amount: 
but  the  sums  here  exacted  seem  to  me  monstrously 
excessive.  Everest  v.  Glyn  (a)  shews  that  for  the 
increase  of  the  number  of  admittances  the  steward  is 
to  be  paid  only  in  proportion  to  the  increase  of  his 
labour.  But,  as  there  is  some  increase  in  labour,  there 
must  be  some  increase  in  fees.  There  must  be  of 
course  more  trouble  when  there  are  twenty  admittances 
than  when  there  is  only  one :  we  cannot  say  what  the 
increase  is:  the  officer  of  the  Court  must  determine  it. 
Next,  the  steward  is  clearly  entitled  to  compensation 
for  the  absence  of  a  surrender  to  the  use  of  a  will. 
Stat.  55  G.  3.  c.  192.  s.  2.  carefully  protected  the  vested 
rights  of  the  stewards.  It  appears  that  here,  before  the 
Act,  the  surrender  might  have  been  made  either  in 
court  or  out  of  court:  it  seems  to  me  that  the  labour 
of  the  steward  would  be  almost  the  same  in  each  case, 
whether  the  surrender  was  made  in  court  and  then 
registered  and  enrolled,  or  out  of  court  and  then  pre- 
sented in  court  and  registered  and  enrolled.  The 
officers  of  this  Court  will  have  no  difficulty  in  fixing 
the  quantum  meruit.  Since,  on  the  assumption  of  the 
work  being  actually  done,  the  labour  would  have  been 
the  same  in  either  mode  of  doing  it,  the  compensation 
should  be  the  same.   As  to  the  claim  for  a  fee  in  respect 

(a)  6  Taunt.  425. 
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of  each  joint  tenant,  no  foundation  for  that  claim  is        1856. 
shewn  by  the  custom;   and  there  is  no  rule  in  the     TkAHEaNB 
general  copyhold  law  to  that  effect;  nor  is  any  addi-     0A1p'NBB# 
tional  labour  incurred.     The  plaintiffs,  therefore,  are 
entitled  to  recover  what  has  been  paid  in  respect  of 
that  claim. 

Colebidge  J.  I  come  to  the  same  conclusions. 
Assuming  the  money  here  to  be  improperly  claimed, 
the  action  is  maintainable  unless  the  payment  was 
voluntary.  Now,  as  to  that,  the  question  has  only  been 
whether  the  payment  has  been  voluntary  as  to  all  or  as 
to  a  part  only.  In  determining  this  question,  we  are  in 
the  character  of  jurymen.  No  doubt  the  money  was 
paid  against  the  will  of  the  party :  but  was  it  compulsory 
in  a  legal  sense  ?  The  defendants  rely  on  the  language 
of  the  protest:  but  that  is  to  look  at  only  one  part  of 
the  evidence :  it  is  clear,  on  the  whole  evidence,  that  the 
plaintiffs  were  as  little  minded  to  pay  one  part  of  the 
money  as  the  other.  There  might  have  been  some  doubt 
if  the  lord  had  assented  to  the  payment  of  part;  but  he 
refused  the  offer ;  and  the  whole  payment  was  compulsory. 
It  comes  therefore  to  the  question,  whether  the  lord  has 
received  too  much.  I  think  the  lord  was  entitled  to  require 
four  admittances.  If  a  contrary  custom  had  in  fact  been 
made  out,  I  am  not  prepared  to  say  that  it  might  not  be 
maintained.  Still  such  a  custom  is  so  much  in  derogation 
of  the  principles  of  copyhold  law  that  it  ought  to  be  made 
out  very  clearly;  and  to  my  mind  that  has  not  been 
done.  Mr.  Whateley  says  that,  if  an  individual  has  become  x 
owner  of  no  matter  how  many  tenements  and  parcels 
of  tenements,  his  general  devisee  may  demand  a  single 
general  admittance  to  all  the  tenements  of  which  he 

vol.  v.  3  p  e.  &  B. 
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1856.  died  seized.  It  is  added,  however,  that  also  all  the 
Taahkne  tenements  must  be  enumerated  in  the  admittance.  I 
Gardme*.  w*N  on'y  "tt  dMf cven  **&  d"5  addition,  the  admittance 
in  my  opinion  is  not  good :  such  a  general  form,  if  allowed, 
goes  to  defeat  the  principle  on  which  the  copyhold  law 
rests ;  which  is,  not  merely  that  the  roll  should  be  a 
register,  but  that  the  title  to  every  tenement  should 
appear  on  both  the  roll  and  the  copy.  It  is  said  to  be 
equally  convenient,  because  the  lord  may  keep  a  register, 
or  rather  an  index,  by  which  the  tenements  and  parcels 
may  be  pointed  out.  But  that  strikes  at  the  very 
foundationof  the  utility  of  the  copy.  The  custom,  there- 
fore, should  be  clearly  made  out;  and  I  cannot  but  observe 
that,  if  the  rolls  of  this  manor  do  not  contain  the  requisite 
evidence  of  title,  it  is  a  great  abuse.  I  do  not  enter  into 
the  question  as  to  the  reunion  of  all  the  parts  into  which 
a  single  tenement  has  been  severed :  the  facts  of  this  case 
do  not  raise  that  question.  But,  if  a  single  tenement 
be  parcelled  into  several  portions,  during  the  severance 
each  alienee  holds,  not  of  the  alienor,  but  of  the  lord. 
So  that  there  are  here  four  tenements;  and  there  must 
be  four  admittances;  though  it  is  not  necessary  that 
they  should  be  on  different  papers.  The  steward  will 
not  be  entitled  to  fewer  fees;  but  the  amount,  no  custom 
as  to  this  being  proved,  will  depend  upon  the  quantum 
meruit  It  may  well  be  that,  when  several  are  on  one 
paper,  there  will  be  less  labour;  but  the  gradation  of 
the  amount  will  be  for  the  master.  It  follows  from 
what  I  have  said  that  there  must  be  stamps  for  four 
admittances.  As  to  the  surrender  to  the  use  of  the  will, 
the  only  difficulty  is  in  saying  what  kind  of  work  we 
must  suppose  to  have  been  done  for  which  compensation 
is  to  be  given.    If  the  kind  of  work  makes  no  difference 
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as  to  the  fee,  it  is  of  coarse  immaterial  on  what  principle        1856. 
the  compensation  is  assessed ;  and  I  collect  that  that  is     teaheanh 
so  here.    As  to  the  claim  of  a  separate  fee  in  the  case     Gardner. 
of  each  joint  tenant,  it  is  a  pure  abuse:  the  lord  is 
entitled  to  a  different  fine  in  the  case  of  joint  tenants; 
but  the  steward  is  not  entitled  to  separate  fees. 

Wightman  J.  I  concur:  and  I  have  only  to  add 
one  remark  as  to  the  point  taken  by  Sir  Fitzroy  Kelly, 
that  two  of  the  payments  were  voluntary.  The  plaintiffs 
originally  insisted  that  they  ought  to  pay  in  respect  of 
one  admittance,  whether  there  were  several  admittances 
or  not;  the  steward  insisted  on  payments  in  respect  of 
four :  and  I  agree  that  he  had  the  right  to  do  so.  But, 
upon  his  so  insisting,  the  plaintiffs,  though  denying  the 
right  to  pay  in  respect  of  more  than  one,  offered  to  pay 
in  respect  of  two.  Had  the  steward  accepted  that  offer, 
the  plaintiffs  could  not  have  turned  round  upon  him  and 
complained  that  they  were  made  to  pay  in  respect  of 
two;  but  the  offer  was  not  accepted;  and  therefore  the 
plaintiffs  stood  on  the  claim  on  the  whole.  It  is  true 
♦that  a  mandamus  will  go  to  compel  an  admittance 
without  any  payment;  but  a  payment  by  a  tenant 
demanding  admittance  is  made  by  him  under  com- 
pulsion sufficient  to  entitle  him  to  recover  the  excess. 

(Cbompton  J.,  having  heard  only  part  of  the  argu- 
ment, gave  no  opinion.) 

Judgment  for  plaintiffs,  the  amount  to 
be  settled  by  the  Master. 
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Saturdaff 
January  26th. 


The  Bristol 
road  Act 
(59  G.  3. 
t.  xcr. )  ex- 
empts from 
tolls  <>y  sect 
40)  carts  em- 
ployed in  car- 
rying "mould, 
dunr,  soil, 
marl,  manure, 
or  compost 
employed  in 
husbandry  for 
manuring  or 
improving 
land."   Held: 
that  this 
exemption 
includes  soil 
carried  by  the 
owner  to  be 
deposited  in 
a  place  be- 
longing to 
himself  and 
there  sold  for 
the  purpose 
of  its  being 
employed  as 
manure  by 
others. 

And  that 
the  same  con- 
struction is 
applicable  to 
the  exemption 
contained  in 
stat.  6  &  6 
Wr.4.e.l8.«.l. 


The  Queen  against  Fbeke. 

f\8  appeal  to  the  Quarter  Sessions  for  the  city  and 
county  of  Bristol,  against  the  adjudication  after 
mentioned,  the  Recorder  reversed  the  adjudication,  and 
directed  the  repayment,  by  the  respondent  to  the  appel- 
lant, of  4£d.,  subject  to  the  opinion  of  this  Court  upon 
a  case  which  was  substantially  as  follows. 

The  appeal  was  by  George  Sinnott,  appellant,  against 
Stephen  Freke,  respondent,  and  was  against  an  adjudi- 
cation of  certain  justices  of  the  city  and  county  of 
Bristol,  on  a  complaint  preferred  against  the  respondent, 
under  stat.  59  G.  3.  c.  xcv.  (local  and  personal,  public, 
"  For  repairing,  widening  and  improving  the  several 
roads  round  the  city  of  Bristol,  and  for  making  certain 
new  lines  of  road  to  communicate  with  the  same"). 
The  complaint  was  for  the  exaction  of  the  toll  of  4jrf. 
for  passing  through  a  turnpike  gate ;  and  the  justices  had 
dismissed  it 

The  respondent  is  the  collector  of  tolls  at  the  toll 
gate  at  West  Street  within  the  city  and  county  of  Bristol, 
representing  the  trustees  of  the  Bristol  turnpikes 
appointed  under  the  aforesaid  local  Act;  the  toll  gate 
being  within  the  provisions  of  the  said  Act,  and  within 
the  jurisdiction  of  the  trustees.  The  appellant  is  a  dust 
contractor  with  the  Local  Board  of  Health  for  the  said 
city  and  county,  and  is  bound,  by  his  contract  with  the 
said  Local  Board,  among  other  things,  to  sweep  and 


XIX.  VICTORIA.  945 

cleanse  certain  streets,  cab  stands  and  roads  in  the  same        1856. 
city,  and  to  carry  away  and  convey  in  carts  the  sweep-    The  Queen 
ings  of  such  streets,  cab  stands  and  roads,  to  a  place       Frkkb. 
beyond  the  boundaries  of  the  said   city.      On    19th 
October  1854,  the  respondent  demanded  and  took  of 
and  from  the  appellant,  under  protest,  at  the  said  toll 
gate  at  West  Street,  the  sum  of  4£</.,  as  the  toll  payable 
in  respect  of  a  cart  of  the  appellant,  drawn  by  one 
horse,  which  was  then  conveying  a  load  of  street  sweep- 
ings to  a  place  of  deposit  for  the  same,  belonging  to  the 
appellants,  without  the  said  city. 

The  cart  contained  nothing  but  street  sweepings. 
Such  street  sweepings  form  manure  for  land,  and  are 
conveyed  by  the  appellant,  in  pursuance  of  his  said 
contract,  to  the  above  mentioned  place  of  deposit  of  the 
appellant,  and  are  kept  there  by  him  in  a  separate  heap 
to  be  used  or  sold  as  manure.  The  place  of  deposit 
adjoins  one  of  the  principal  turnpike  roads  leading 
from  the  city  into  the  country,  is  in  the  immediate 
neighbourhood  of  farms  and  extensive  market-gardeners' 
grounds,  and  is  conveniently  situated  for  the  supply  of 
farmers  and  others.  The  appellant  collects  and  conveys 
weekly  to  such  place  of  deposit  one  hundred  tons  of 
such  street  sweepings,  and  for  such  purpose  uses  a  par- 
ticular description  of  cart  The  appellant  has  at  such 
place  of  deposit  about  two  and  a  half  acres  of  ground 
under  culture,  on  which  he  uses  a  small  portion  of  street 
sweepings,  first  above  mentioned,  as  manure:  but  the 
larger  portion  of  the  collection  is  kept  for  sale  and  sold 
as  manure  to  persons  who  from  time  to  time  purchase 
the  same  of  the  appellant  in  various  quantities  for  such 
purpose. 

The  case  then  referred  to  stat  59  G.  3.  c.  xcv.,  which 
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1856.       was  made  part  of  the  case,  and  to  stats.  3  O.  4.  c.  126. 
The  Queen     «»d  5  &  6  W.  4.  c.  18. 
Feme.  ®tot#  S9  G%  3-  ft  xcv%  *  2#  creates  trustees  for  making, 

amending,  maintaining  &c  the  roads  by  the  Act  intended 
to  be  made  &c 

Sects.  14,  18,  authorize  the  trustees  to  appoint  col- 
lectors of  tolls. 

Sect  25  gives  power  to  trustees  and  collectors  to  take 
tolls  as  there  specified. 

Sect  40.  "  Provided  always,  and  be  it  further  enacted, 
that  no  toll  shall  be  demanded  or  taken  by  virtue  of  this 
Act,  of  or  from  any  person  or  persons,  for  any  horse  or 
horses,  or  other  beast  or  cattle,  or  for  any  waggon,  wain, 
cart,  or  other  carriage  employed  in  carrying  or  con- 
veying, or  going  empty  to  fetch,  carry,  or  convey,  or 
returning  empty  from  carrying  or  conveying,  having 
been  employed  only  in  carrying  or  conveying  on  the 
same  day,"  stones,  bricks,  or  other  materials  for  certain 
purposes,  seed,  hay,  grass,  &c.,  "for  the  use  of  the  owner, 
and  not  for  sale,  or  not  sold  or  disposed  of,  but  passing 
to  be  laid  up  or  placed  in  the  houses*  barns,  outhouses, 
or  yards,  or  on  the  lands  of  the  owners  thereof,  or  for 
the  use  of  the  owners  thereof;"  or  "  any  ploughs,  har- 
rows, or  implements  of  husbandry,  (unless  laden  also 
with  some  other  thing  not  hereby  exempted  from  toll,) 
or  any  mould,  dung,  soil,  marl,  manure,  or  compost 
employed  in  husbandry  for  manuring  or  improving 
land;"  with  other  exemptions  not  material  to  the 
present  decision. 

Sect  46  imposes  penalties  on  collectors  of  tolls  taking 
any  toll  not  authorized  by  the  Act 

Sect.  103  provides  for  the  recovery  of  penalties  upon 
proof  of  the  offence  before  any  justice  of  the  peace. 
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Sect  107  gives  to  persons  aggrieved  an  appeal  to       1856. 
Quarter  Sessions.  Th«  Queen 

The  question  for  the  opinion  of  the  Court  is,  Whether,      j^o. 
under  the  local  Act  and  the  general  Turnpike  road  Acts 
before  referred  to,  the  appellant  was,  under  the  circum- 
stances above  stated  in  this  case,  exempt  from  toll  in 
respect  of  the  said  cart. 

Prideaux,  in  support  of  the  order  of  Sessions,  The 
case  finds  that  the  street  sweepings  are  employed  for 
manure;  the  only  question  is,  whether  the  exemption 
in  sect  40  of  the  local  Act  is  inapplicable  to  cases  where 
the  manure  is  carried,  not  for  the  purpose  of  its  being 
used  as  manure  by  the  party  carrying,  but  for  the  pur- 
pose of  sale  to  those  who  will  so  use  it  Indeed  here  a 
part  was  so  used  by  the  party  carrying,  though  the 
greater  part  was  sold.  The  general  Act,  5  &  6  W.  4. 
c.  18.  «.  1.  enacts:  "  That  from  and  after  the  1st  day  of 
January  1836  no  toll  shall  be  demanded  or  taken  on 
any  turnpike  road  for  or  in  respect  of  any  horse,  beast, 
cattle,  or  carriage,  when  employed  in  carrying  or  con- 
veying only  dung,  soil,  compost,  or  manure  for  land, 
(save  and  except  lime),  and  the  necessary  implements 
used  for  filling  the  manure,  and  the  cloth  that  may  have 
been  used  in  covering  any  hay,  clover,  or  straw  which 
may  have  been  conveyed."  And  sect.  2  provides: 
"That  nothing  herein  contained  shall  extend  or  be 
construed  to  extend  so  as  to  exempt  any  waggon, 
cart,  or  other  carriage  laden  with  dung  or  manure 
for  manuring  land,  or  any  horse  or  other  beast 
drawing  the  same,  from  any  toll  imposed  in  respect 
thereof  by  virtue  of  any  local  Act  or  Acts  now  passed 


V. 

Freke. 
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1856.  whereby  such  toll  has  been  imposed  for  the  maintenance 
The  Qukkn  °^  ^e  roa(k  therein  respectively  mentioned"  The 
clauses  in  both  Acts  are  directed  to  the  protection 
of  the  farmer:  and  it  is  indifferent  to  him  whether  he 
saves  the  toll  by  himself  conveying  the  manure,  or 
whether  he  obtains  it  at  so  much  lower  a  rate  by  the 
exemption  enabling  the  party  who  does  convey  it  to  sell 
cheaper.  In  Pratt  v.  Brown  (a)  bones,  used  for  manure, 
were  held  to  be  exempted  under  the  general  Act,  though 
a  part  were  to  be  sold.  It  is  true  that  the  point  was  not, 
as  far  as  can  be  understood  from  the  report,  precisely 
taken ;  but  it  is  observable  that  there  the  bones,  before 
they  were  used  as  manure,  were  submitted  to  the  process 
of  grinding,  after  they  had  been  conveyed. 
The  Court  then  called  on 

Webby,  contra.  The  local  Act  must  have  the  same 
meaning  as  the  general  Act:  the  word  "employed"  is 
indeed  in  the  former  but  not  in  the  latter ;  but  that  can 
make  no  difference.  The  exemption  was  intended  only 
for  manure  in  its  direct  transit  to  the  place  where  it  is 
to  be  used  as  such.  Guano  is  carried  through  Liverpool 
for  sale,  and,  when  purchased,  is  used  as  manure :  but 
could  it  be  contended  that  it  was  exempt  from  toll  while 
it  was  being  conveyed  from  the  ship  to  the  place  of  sale? 
[Lord  Campbell  C.  J.  It  would  be  sold  so  much  the 
cheaper  to  the  party  who  applied  it  as  manure*]  That 
is  inapplicable  to  the  present  case :  the  exemption  would 
merely  affect  the  contract  price  in  the  bargain  between 
the   Local   Board  of  Health   and  the  street  sweeper. 

(a)  8  C  $  P.  344. 
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The  general   Act    was  passed   to    remove  the  doubt        1856. 

as  to  exemption,  under  stat  3  G.  4.  c.  126.  *.  32.,  of    j^  quekn 

carts  &c.  carrying  manure  together  with  certain   other       yrekk. 

articles.     But  sect  2  speaks  of  manure  carried  "for 

manuring   land;"   and   the  language   is   the   same   in 

sect  40  of  the  local  Act.     \Wightman  J.     It  is  here 

carried  for  manuring  the  land :  do  you  say  it  must  be 

shot  on  the  land  to  be  manured  ?]  That  is  not  necessary : 

but  it  must  be  carried  by  the  owner  of  the  land  on  which 

it  is  to  be  used.     In  Pratt  v.  Brown  (a)  the  question 

was  not  raised.     It  is  true  that  the  words  of  a  statute 

imposing  a  tax  are  to  be  construed  strictly :  but,  where 

a  tax  is  clearly  imposed,  clauses  giving  an  exemption  are 

to  be  construed  by  the  ordinary  rules. 

Lord  Campbell  C.  J.  Having  heard  all  that  can  be 
urged  in  support  of  the  adjudication  of  the  justices,  I 
think  that  the  Recorder  acted  rightly.  The  words  of 
sect.  40  of  the  local  Act  are :  "  any  mould,  dung,  soil, 
marl,  manure,  or  compost  employed  in  husbandry  for 
manuring  or  improving  land."  It  is  admitted  that  what 
was  here  carried  was  manure :  and  I  think  "  employed" 
must  mean  "  to  be  employed,"  the  word  pointing  to  the 
purpose  or  destination  of  the  material.  It  was  all  to  be 
employed  in  husbandry  and  for  manuring  land:  the 
exception  therefore  applies;  and  the  adjudication  was 
improper.  If  there  were  any  deficiency  in  the  expres- 
sion of  the  local  Act,  the  doubt  as  to  its  meaning  would 
be  removed  by  the  language  of  the  general  Act.  The 
object  of  the  exempting  clause,  in  each  Act,  was  to 
benefit  agriculture :  and  the  agriculturist  gains  as  much 

(o)  8  C.  §•  R  244. 
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1856.       by  the  exemption  of  the  party  who  sells  to  him  as  by 
The  QouiT  an  immediate  exemption  of  himself. 


Faus. 


January  28th. 


(Colebidoe  J.  was  absent) 

Wiqhtman  and  Ceompton  Ja.  concurred 

Order  affirmed. 


John  Tonge  against  Joseph  Chadwick. 


Debt  on  the  TJ^  WKINS  moved  for  a  rale  to  review  the  Master's 
Pie^^£t  taxation  in   this    cause.     The  fecte,  so  far  as 

MebtoTSr  laMB™^  wcre  *bat  &*  plaintiff  indorsed  the  writ  of 
8*j-°5    The    summons  for  80£,  riving  credit  for  44t,  and  claiming 

writ  off  sum-  ^^  ** 

nuns  had  been  362.    The  declaration  was  on  the  money  counts.    Pleas, 

indorsed  for  J 

more  than  202.  amongst  others:    1st.   Never  indebted;   4th.  Set-off. 

the  jury  found  Issues  thereon.    It  is  not  necessary  to  notice  the  other 

fendjufwai  iasues.     On  the  postea  the  finding  of  the  jury  was 

auia?  Ind  enteied:   As  to  the  first  issue,  "  that  the  defendant  was 

"nd^aTthere  indebted  in  the  sum  of  24t  13*.,  part  of  the  claim  within 

7i9n8°M  mentioned,  and  no  further  as  within  alleged;"  As  to 

Thii  finding  the  second  and  third  issues,  for  the  plaintiff;  And,  as 

was  entered 

on  the  postea;  to  the  issue  fourthly  joined,  "  that  the  plaintiff  was  not 

and  the  plain- 

tiff  had  aver-  nor  is  indebted  to  an  amount  equal  to  the  plaintiff's 
balance,  4°  claim  as  in  the  within  fourth  plea  alleged,  but  only  in 
n^uxed16  the  8um  of  19i  8*  6A>  which,  being  set  off  against  the 

^h^her*        8aid  8Um  °f  24t  13*>  leave8  the  8Um  °f  4i  14*  W*  due 

scale.    On  a     to  fae  plaintiff.     And  the  said  jurors  assess  the  claim  of 

rnle  to  renew  r  * 

his  taxation, 

Held :  that  the  plaintiff  was  not  deprived  of  bis  costs  by  the  County  Court  Acts,  as  the 
amount  of  the  debt  exceeded  20£,  though  reduced  by  set-off;  but  that  he  had  recorered 
less  than  20£,  and  therefore,  under  Reg.  Gen.  Hit.  XVI.  Yict.8.,  his  costs  must  be  taxed 
on  the  lower  scale. 
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the  plaintiff  within  made  over  and  above  his  costs  of       1866. 
suit  and  the  sum  so  set  off  at  the  said  sum  of  4J.  14*.  7<£w       ToNGB 
The  Master,  having  taxed  the  plaintiff's  costs  on  the    caAumc*. 
higher  scale,  allowed  him  682.  12*.  5d. 

Hawkins,  for  his  rule.  On  this  postea  it  appears  by 
the  finding  of  the  jury  that  the  debt  due  to  the  plaintiff 
exceeded  20L,  but  that,  in  consequence  of  a  set-off,  the 
verdict  is  reduced  to  less  than  20/.  Two  points  there- 
fore arise :  First,  Is  he  deprived  of  costs  by  the  County 
Court  Act  (13  &  14  Vict  c.  61.),  s.  1L?  Second,  Ought 
his  costs,  if  any,  to  be  taxed  according  to  rule  8  of  the 
Directions  to  the  Masters  of  the  Courts,  Reg.  Gen. 
HiL  XVL  VicL(a)?  The  questions  depend  upon 
this,  Whether  the  plaintiff  can  be  said  to  "recover" 
more  than  202.  within  the  meaning  of  the  enactment  and 
the  rule.  The  plaintiff  has  not  recovered  more  than  the 
balance,  viz.  41 14*.  Id.;  Savage  v.  Lipscomb*  (b),  Parker 
v.  Serle(c).  [Crompton  J.  referred  to*  Woodhams  v. 
Newman  (d).]  A  rule  Nisi  was  granted  on  the  second 
ground  only. 

Lush  shewed  cause  in  the  first  instance.  The  Direc- 
tions to  the  Masters  of  the  Courts,  Reg.  Gen.  HiL 
XVI.  Vict,  Rules  8  &  9  (a),  must  be  taken  together. 
They  are  framed  on  the  principle  that,  where  the  plain- 
tiff proves  to  be  entitled  to  something,  but  his  claim  is 
one  which  might  have  been  tried  by  writ  of  trial,  he 
shall  not  obtain  higher  costs  than  if  there  had  been  a 
writ  of  trial.  For  that  purpose  rule  8  provides  that  in 
"like  actions"  (that  is,  by  reference  to  rule  7,  "actions 


(a)  1  E.  %  B.  lxvi.  (6)  5  DowL  P.  C.  385. 

(c)  6  Dowl  P.  C.  334.  (rf)  7  Com.  B.  654. 
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1856.  on  contract,  other  than  cases  wherein  by  reason  of  the 
Tonge  nature  of  the  action  no  writ  of  trial  can  by  law  be  issued"), 
Chadwick.  wnere  Wtne  sum  indorsed  on  the  summons  shall  be 
more  than  20£,  but  the  plaintiff  fails  to  recover  more 
than  that  sum,"  and  the  Judge  does  not  certify  that  the 
causs  was  proper  to  be  tried  before  him,  and  not  before 
a  Sheriff  or  Judge  of  an  inferior  Court,  "  the  plaintiff's 
costs  against  the  defendant,  whether  between  party  and 
party  or  as  between  attorney  and  client,  shall  be  taxed 
as  upon  a  writ  of  trial  before  a  Judge  of  a  Court  of 
record,  where  attorneys  are  not  allowed  to  act  as  advo- 
cates, as  hereinafter  provided  for,  but  the  defendant's 
costs,  if  any,  are  to  be  taxed  upon  the  higher  scale." 
The  plaintiff  having  a  claim,  and,  as  the  verdict  has 
shewn,  a  well  founded  claim,  to  recover  247.  13*.,  could 
not  compel  the  defendant  to  make  his  set-off  without 
the  action.  He  has  recovered  the  whole,  part  in  money, 
and  part  by  forcing  the  defendant  to  do  what  is  equi- 
valent to  paying  it  The  interpretation  put  upon  similar 
words  in  the  County  Court  Acts  is  that  what  is  met 
only  by  tender  or  set-off  is  recovered ;  Crosse  v.  Sea- 
man  (a),  Woodhams  v.  Newman  (J).  The  amount  in- 
dorsed upon  the  writ  was  properly  and  necessarily  more 
than  20/.  It  is  a  hardship  if  the  plaintiff  is  to  be 
punished  for  that  [Lord  Campbell  C.  J.  If  the  set-off 
had  overtopped  the  plaintiff's  demand  the  verdict 
would  have  been  for  the  defendant,  carrying  with  it 
the  costs.  The  verdict  is  here  for  the  plaintiff:  but,  if 
the  rule  has  provided  that  the  reduction  of  his  claim  by 
the  set-off  shall  reduce  his  costs,  I  see  no  injustice  in  it. 
Cramptan  J.     There  are  cases  in  which  the  plaintiff  has 

(«)  10  Com.  S.  884.  (6)  7  Com.  B.  654. 
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an  undisputed  right  to  a  large  sum,  and  the  real  ques-       1856. 
tion   in  controversy  is  whether  the  defendant  has  a       ToNG1 
set-off.     In  such  cases  the  defendant  may  succeed  in    cbadwkx. 
proving  a  disputed  set-off   of   thousands  of  pounds, 
though  by  some  oversight  the  plaintiff  gets  a  verdict  for 
a  small  sum.     There  the  hardship  is  that  the  defendant, 
who  is  in  substance  the  successful  party,  should  not  get 
the  general  costs  of  the  cause.]    Perhaps  it  is  only  a 
question  of  construction  of  the  rule.     The  meaning  of 
the  word  "  recover n  was  considered  by  Coleridge  J.  in 
Chambers  v.  Wiles  (a).     In  Parker  v.   SerU{b)  the  at- 
tention of  the  Court  was  not  drawn  to  this  point     The 
only „  question  there  decided  was  that  a  sum  awarded 
by  an  arbitrator  was  a  sum  recovered. 

Hawkins,  in  support  of  the  rule.  The  cases  under 
the  County  Court  Acts  are  inapplicable ;  for  these  Acts 
make  the  right  to  costs  depend  upon  the  question 
whether  the  county  court  has  jurisdiction  over  the  matter 
or  not.  In  the  first  Act,  9  &  10  Vict.  c.  95.,  sect  129 
deprives  plaintiffs  of  costs  only  in  actions  for  any  cause 
"for  which  a  plaint  might  have  been  entered  in  any  court 
holden  under  this  Act"  And  stat  13  &  14  Vict,  c  61., 
though  it  alters  the  machinery  by  which  costs  are  to  be 
obtained,  leaves  the  right  unchanged.  Sect.  13  gives 
the  costs  if  it  be  shewn  that  the  cause  of  action  was  one 
"  for  which  no  plaint  could  have  been  entered  in  any 
such  county  court9'  Woodhams  v.  Newman  (c)  and  Crosse 
v.  Seaman  (d)  decide  only  that  a  plaint  cannot  be  brought 
for  a  large  sum,  though  there  is  a  set-off  of  which  the 
defendant  may  avail  himself. 

(a)  24  L  J  Q.  B.  267  (in  Bail  Court).    (6)  6  Dawl.  P.  C.  334. 
(c)  7  Com.  £.  654.  (<Q  10  Com.  B.  884. 
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1856.  Lord  Campbell  C.  J.    I  am  of  opinion  that  the  rule 

Tonob  must  be  absolute,  as  the  Master  in  this  case  should  have 
Chadwick.  taxed  *e  plaintiff's  costs  in  the  manner  provided  for  by 
rule  8  of  the  Directions  to  the  Masters  of  the  Courts, 
Reg.  Gen.  Hil  XVL  Vict.  (a>  The  questions 
depend  upon  the  construction  of  that  rule,  which  has 
the  force  of  an  Act  of  Parliament.  I  think  that,  in  the 
natural  grammatical  meaning  of  the  words,  the  plaintiff 
in  this  case  has  recovered  4£  14*.  Id  only.  He  proved 
that  he  had  a  claim  to  more :  but  the  defendant  proved 
a  cross  claim ;  and  the  judgment  is  only  for  the  balance, 
which  is  what  in  ordinary  language  was  recovered. 
Then  is  there  anything  in  the  context  or  subject  matter 
to  prevent  our  giving  their  ordinary  and  grammatical 
signification  to  the  words  of  the  rule  ?  On  the  contrary, 
it  is  perfectly  just  and  convenient  that  the  costs  should 
be  made  to  depend  upon  the  actual  balance  recovered. 
Had  the  set-off  overtopped  the  demand,  the  defendant 
would  have  had  the  costs  of  the  cause  against  the  plain- 
tiff ;  as  it  is,  the  defendant  has  to  pay  those  costs,  but 
on  the  lower  scale.  Then  on  the  authorities :  the  cases 
on  the  County  Court  Acts  have  been  satisfactorily  dis- 
tinguished; and  on  the  other  side  we  have  the  opinion 
of  Parke  B.  in  Parker  v.  Serle  (i> 

Coleridge,  Wightman  and  Cbompton  Js.  concurred. 

Rule  absolute. 

(a)  \  E.  fr  B.  Uvi.  (6)  6  DowL  P.  C.  334. 
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1856. 


John  Leake  against  George  Young  and       j£SS5J«h. 
James  Waller. 


TROVER.     Plea :  That  the  goods  were  not  the  goods  A  competition 
#11         i  •     •<«*      t  *_  deed  was 

of  the  plaintiff.    Issue  thereon.  made  between 

On  the   trial,  before   Crowder  J.,   at  the  Liverpool  of  the  first  part, 
Summer  Assizes,  a  verdict  was  found  for  the  plaintiff,  5l£"if«2t 
with  leave  to  move  to  enter  a  verdict  for  the  defendant,  Stof^fSt 
if  the  Court  should  be  of  opinion  that  the  evidence  ^^^f 
proved  an  act  of  bankruptcy,  and  a  sufficient  petitioning  ^"f** 
creditor's  debt.     The  Court  to  have  power  to  draw  all  accept  a  com. 
inferences  of  fact  from  the  evidence.    The  facts  proved  mthe pound,  ' 
at  the  trial,  so  far  as  material  to  the  points  discussed  in  four  instai- y 
banc,  were  as  follows.  ISdof  fou^° 

Leak,  the  plaintiff,  was  a  trader;  and,  being  in  diffi-  ^^"^ 
culties,  he  summoned  a  meeting  of  his  creditors  for  the  f^^J^ 
purpose  of  submitting  a  statement  of  his  affairs  to  them.  gff-11  * 
Before  the  meeting,  Leake  requested  a  relative  of  his,  of  debts;"  the 

first  three  of 
such  instal- 
ments to  be  secured  by  bills  drawn  by  L.  on  B.  and  accepted  by  him ;  the  last  by  ZJs 
promissory  note.  The  deed  contained  a  co? enant  by  the  creditors  not  to  sue  L.  until  default 
should  be  made  in  payment  of  the  bills  and  notes,  or  some  of  them,  and  upon  payment  of 
the  bills  and  notes  at  maturity  to  grant  a  release.  Before  executing  the  deed  B,  stipulated 
with  L.  for  a  security  to  himself  over  ail  JL's  property. 

IT.,  one  of  L.H  creditors,  executed  the  deed,  and  received  the  bills  and  notes.    On  its 


maturity  the  first  was  dishonored.  IT.  immediately  commenced  an  action  against  Z».  for 
his  whole  debt,  in  which  he  ultimately  obtained  judgment.  L.t  under  pressure  from  B.  after 
the  commencement  of  JT.'s  action  and  before  W.  obtained  judgment,  assigned  all  his  property 


to  B.  This  was  bona  fide  in*  fulfilment  of  his  promise  to  give  B,  security.  L.  was  declared 
a  bankrupt  on  JrVs  petition. 

Held  that,  on  the  true  construction  of  the  deed,  the  bills  were  only  conditional  payment, 
and  therefore  that  W.  had,  on  the  dishonor  of  the  bill,  a  right  to  elect  to  recover  his  old 
debt,  and  had  therefore  a  sufficient  petitioning  creditor's  debt 

Held  also,  that  the  assignment  to  B.  was  an  act  of  bankruptcy,  it  being  an  assignment  of 
all  the  trader's  property,  and  not  being  for  such  an  equivalent  as  to  make  it  not  necessarily 
delay  his  creditors. 
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1856.  the  name  of  Bracebridge,  to  be  his  surety  for  the  pay- 
Lkakb  ment  of  the  composition  which  he  proposed  to  offer  to 
Youno  kfe  creditors.  Bracebridge  agreed  to  become  surety  for 
the  payment  of  10*.  in  the  pound  on  Leake's  debts,  if 
the  creditors  would  accept  that,  but  verbally  stipulated 
that  Leake  should  give  him  security,  over  all  Leake  had, 
for  the  repayment  of  what  Bracebridge  might  be  called 
upon  to  pay.  On  the  26  th  September  1854,  the  meeting 
of  the  creditors  took  place.  It  was  attended  by  more  than 
four  fifths  of  the  creditors.  Leake  laid  a  statement  of  his 
affairs  before  them,  and  offered  a  composition  of  10*. 
in  the  pound,  with  Bracebridge  as  security.  He  was 
requested  to  retire;  and  the  meeting  in  his  absence 
considered  the  proposal  The  creditors  resolved  to 
accept  it,  if  they  could  get  no  better  terms,  but  to  try 
to  get  better  terms.  On  Leake's  being  recalled,  a  dis- 
cussion ensued;  and  it  was  finally  agreed  that  Leake 
should  pay  a  composition  of  12*.  in  the  pound,  Brace- 
bridge being  security  for  the  payment  of  10*.,  and  Leake 
alone  being  liable  for  the  remaining  2*.  Bracebridge 
was  not  present  at  these  meetings.  Leake  did  not 
inform  any  of  the  creditors  that  Bracebridge  had  stipu- 
lated for  a  security  to  himself.  A  deed  of  composition 
was  prepared  in  pursuance  of  this  arrangement  It  was 
dated  10th  October  1854,  and  made  between  Leake  of 
the  first  part,  Bracebridge  of  the  second  part,  and  the 
creditors  of  Leake  whose  names  were  affixed  of  the  third 
part  It  contained  a  recital  that  the  parties  of  the  third 
part  had  agreed  to  accept  a  composition  or  dividend  of 
12*.  in  the  pound  on  the  amount  of  their  respective 
debts,  to  be  paid  by  four  instalments  at  the  end  of  four, 
six,  nine  and  twelve  months,  in  full  satisfaction  and  pay- 
ment of  their  several  debts,  upon  having  such  instalments 
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secured  in  the  manner  and  at  the  several  periods  fol-        1856. 
lowing,  that   is  to  say,  the  first   three  instalments  of       Lkake 
3s.  4rf.  in  the  pound  each,  to  be  secured  by  bills  of      Yoqno 
exchange  to  be  drawn  by  Leake  upon  Bracebridge  and 
accepted  by  him,  and  the  remaining  2*.  to  be  secured 
by  the  promissory  note  of  Leake,  subject  to  a  condition 
for  rendering  the  arrangement  void  unless  six  sevenths 
of  the  creditors  should  execute  the  deed  within  a  month. 
The  operative  part  of  the  deed  contained  covenants  by 
Leake  and  Bracebridge  to  deliver  to  the  several  creditors, 
parties  of  the  third  part,  bills   and  notes,  dated  11th 
October  1854,  payable  at  the  stipulated  periods  after  date, 
and  covenants  by  the  parties  of  the  third  part  not  to 
sue  Leake  for  their  respective  debts  until  default  should 
have  been  made  in  payment  of  the  said  three  bills  of 
exchange  or  promissory  notes  or  some  or  one  of  them ; 
and  that,  upon  payment  of  the  bills  and  notes  at  the 
maturity  thereof,  they  would  execute  a  release.     The 
deed  was  executed  within  a  month  by  more  than  six 
sevenths  of  the  creditors,  and,  amongst  others,  by  the 
defendant  Waller,  whose  debt  amounted  to  98£  9*.  lOrf. 
The  bills    and    notes    stipulated  for    were    delivered. 
Waller  received  on  account  of  his  debt  three  bills  drawn 
by  Leake  and  accepted   by  Bracebridge  for  1621  10*. 
each,  all  dated   11th   October,  due   respectively   14th 
February,  14th  April  and  14th  July  1855,  and  a  pro- 
missory  note  of  Leake  for  9/.  18*.,  due  14th   October 
1855,  his  debt  being   treated  as   99/.     On   the  14th 
February  the  first  of  these  bills  was  dishonoured.     On 
the  dishonour  of  this  bill  Waller  indorsed  it  over  to  his 
London  agents,  who  commenced  an  action  in  their  own 
names  against  Bracebridge  the  acceptor.     At  the  same 
time  they  commenced  an  action  against  Leake  in  Waller's 
vol.  y.  3  Q  e.  &  b. 
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1856.  name  for  81/.  19*.,  the  amount  of  the  original  debt, 
LgAKE  giving  credit  for  the  proceeds  of  the  bill  indorsed  over 
Yotog  to  ^e  ^A)n^on  agents.  The  writs  in  both  these  ac- 
tions were  issued  on  16th  February.  Bracebridge  paid 
debt  and  costs  in  the  action  against  him.  Leake 
pleaded.  On  14th  April,  when  the  second  bill  for 
16/.  10*.  became  due,  Bracebridge  paid  it;  and  Waller 
entered  a  nolle  prosequi  for  16£ 10*.  in  his  action  against 
Leake,  reducing  the  amount  claimed  in  his  action  against 
Leake  to  65£  9s.  On  the  2d  of  May,  Leake  withdrew 
his  pleas;  and  judgment  was  signed  for  65/.  9*.  debt, 
and  for  costs,  which  were  taxed  at  21/.  3*.;  for  the 
amount,  8621 12*.,  Waller  issued  execution.  On  the  3 1st 
March,  Leake  had  executed  a  bill  of  sale,  comprising  all 
his  property,  to  Bracebridge.  It  appeared  by  the  evi- 
dence that  this  was  done  under  pressure  from  Brace- 
bridge and  his  legal  advisers,  as  a  fulfilment  of  Leake's 
promise  made  when  Bracebridge  consented  to  become 
his  surety.  Waller  was,  in  consequence  of  this  bill  of 
sale,  unable  to  obtain  the  fruits  of  his  judgment:  he 
took  proceedings  in  bankruptcy ;  Leake  was  adjudicated 
a  bankrupt;  and  the  defendants  were  appointed  his 
assignees.  The  adjudication  was  disputed ;  and,  by  order 
of  the  Lords  Justices,  this  action  was  brought  to  try  its 
validity.  Notice  to  dispute  the  petitioning  creditors9 
debt  and  the  act  of  bankruptcy  was  given .  The  petitioning 
creditor's  debt  relied  on  was  Waller's.  The  plaintiff's 
counsel  contended  that  the  effect  of  the  composition  deed, 
and  the  giving  of  the  bills,  was  to  satisfy  that  debt,  or  at 
least  to  reduce  it  below  50/.  The  defendants'  counsel 
contended  that  the  non-disclosure  of  the  promise  to  give 
Bracebridge  security  was  a  fraud  avoiding  the  deed ;  and 
also  that,  supposing  the  deed  valid,  the  dishonour  of  the 
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bill  given  in  pursuance  of  the  composition  deed  remitted  1856. 
Waller  to  his  rights.  The  act  of  bankruptcy  relied  on  LlAKB 
was  the  bill  of  sale  of  March  31st  YoT^ 

H.  Hilly  for  the  defendants,  in  the  ensuing  Term, 
obtained  a  rule  Nisi  to  enter  a  verdict  pursuant  to  the 
leave  reserved. 

Atherton  and  Robert  Hall  now  shewed  cause.     The 
debt  of  Waller,  the  petitioning  creditor,  was  originally 
98£  10*.     He  has  received  under  the  composition  deed 
three  bills  of  exchange  for  16£  10*.  each ;   when  the 
petition  was  filed  two  of  these,  amounting  together  to 
332.,  had  been  actually  paid.  The  third  was  still  current; 
its  amount,  taken  with  the  two  actually  paid,  reduces 
the  original  debt  to  less  than  50£,  which  is  the  minimum 
necessary  to  support  a  petition.  Unless,  therefore,  Waller 
was  entitled  to  sue  for  the  debt  whilst  the  bill  given  for 
it  under  the  composition  deed  was  outstanding,  there 
is  not  a  petitioning  creditor's  debt  of  sufficient  amount 
The  first  attempt  to  get  rid  of  the  bill  is  by  suggesting 
that  the  deed  was  void  on  account  of  fraud  in  its  inception. 
But  the  omission  to  state  to  the  creditors  that  Bracebridge 
had  stipulated  for  a  security  was  no  fraud.     The  first  pro- 
posal was  that  Bracebridge  should  guarantee  the  whole 
that  was  to  be  paid  to  the  creditors ;  and,  if  they  had  all 
that  they  stipulated  for,  it  was  immaterial  to  them  how 
Bracebridge  was  to  be  repaid.     When  they  obtained  the 
promise  of  Leake  to  pay  2*.  more,  the  fact  that  his 
property  was  subject  to  a  security  to  Bracebridge  might 
be  material ;  but  the  non-communication  of  a  material 
fact  does  not  avoid  a  deed,  unless  the  concealment  was 
fraudulent  in  fact 

3  Q  2 
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1856.  Then  reliance  may  be  placed  on  the  judgment,  as  in 

Leakk  lt8e^  a  debt.  But  in  bankruptcy  the  only  debt  is  the 
Young  consideration  for  the  judgment ;  Bryant  v.  Withers  (a),  Ex 
parte  Bryant  (fl).  The  debt  must  be  good  both  in  law 
and  equity ;  Hope  v.  Meek  (c),  Sarratt  v.  Austin  (rf). 
Though  the  trader  neglects  to  plead  to  the  judgment, 
and  so  is  concluded  at  law,  it  is  otherwise  in  bankruptcy; 
Ex  parte  Mudie  (e).  The  default  in  honouring  the  first 
bill  at  most  made  the  deed  voidable;  Hyde  v.  Watts  (g); 
and  the  deed  was  affirmed  by  taking  the  proceeds  of  the 
bill ;  Shipton  v.  Casan  (h). 

Then  the  bill  of  sale  was  no  act  of  bankruptcy.  It 
was  executed  for  good  consideration,  bona  fide  in  fur- 
therance of  the  previous  bargain,  and  is  valid ;  Hutton 
v.  Cruttwell  (t).  It  may  be  said  that  the  bill  of  sale 
embraces  all  Leake's  property,  including  perhaps  pro- 
perty acquired  after  the  agreement  to  give  security. 
But,  though  a  conveyance  of  subsequent  property  is  void 
as  a  grant  passing  the  property,  it  is  operative  as  a 
license  to.  seize,  which  when  acted  upon  passes  the 
property;  Hope  v.  Hayley  (A). 

H.  Hill  and  H.  W.  West,  in  support  of  the  rule.  The 
fact  that  Bracebridge  had  bargained  for  security  should 
have  been  disclosed:  but,  supposing  the  deed  to  be  valid 
in  its  inception,  still  there  is  a  good  petitioning  creditor's 
debt.  The  deed  is  not  to  be  construed  as  an  agreement 
to  take  the  bills  in  absolute  satisfaction,  but  as  an  agree- 
ment to  take  the  bills  on  account  of  the  debt,  to  operate 

(a)  2  AT.  fr  S.  123.  (b)  1  Vu.  $•  B.  21 1. 

(e)  10  Bxck.  829.  («f)  4  Taunt.  200. 

(<)  3  Mon.  Deac.  £r  De  G.  66.  (g)  12  M,  fr  W.  264.  268. 

(A)  5  B.  $  a  378.  («)  1  E.  fr  B.  15. 

(k)  Ante,  p.  830. 
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as  satisfaction  if  paid,  but  not  otherwise.     This  is  clear       1856. 
from  the  covenant  by  the  creditors  not  to  sue  for  their       Leake 
debts  until  default  should  have  been  made  in  payment 
of  the  bills,  and  that   upon   payment  of  the  bills  at 
maturity  they  would  execute  a  release.     Then  on  non- 
payment of  one  of  the   bills  the  deed  became,  it  is 
admitted,  not  void  but  only  voidable ;  Hyde  v.  Watts  (a); 
but  Waller,  who  had  the  right  to  treat  it  as  void,  un- 
equivocally elected  to  avoid  it  by  issuing  a  writ  on  the 
16th  February  for  his  debt     Nothing  after  that  could 
set  up  the  deed  already  avoided ;  and  on  that  writ  he 
obtained  judgment      It  is   true   that  the   petitioning 
creditor's  debt  must  be  equitable  as  well  as  legal ;  and 
therefore,  if  a  judgment  be  obtained  under  such  circum- 
stances that  equity  will  relieve  against  it,  the  judgment 
debt  is  in  bankruptcy  no  debt  at  alL   Ex  parte  Mudie  (b) 
was  such  a  case.     Knight  Bruce  V.  C.   gives,  as  the 
ground  of  his  judgment,  that  the  evidence  proved  that 
Mudie  held  the  bills  "  directly  as  a  trustee  of  them  for 
the  bankrupt     That  the  action  brought  upon  them  by 
Mr.  Mudie  against  the  bankrupt,  was  brought,  in  effect, 
in  breach  of  trust     That  a  Court  of  equity,  having  an 
application  made  to  it  in  a  proper  manner  by  the  bank- 
rupt, and  having  the  facts  before  it,  would  have  restrained 
the  action,  by  injunction  on  equitable  grounds.     That 
under  such  circumstances,  the  bankrupt,  whether  able 
or  not  effectually  to  make,  was  not  bound  to  make,  his 
defence   at  law.      That    consequently   the   judgment, 
however  final   at   law,    did   not   bar  or  preclude   the 
bankrupt    from   equitable    relief   against  it"      "That 
therefore  the  jurisdiction  in  bankruptcy,  being  equitable 
as  well  as  legal,  is  bound  to  reject  any  proof  tendered 

(a)  12  M.  fr  W.  254.  (6)  3  Man.  Dtac.  £  De  G.  66.  72. 
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1856.  on  the  foundation  of  such  a  judgment"  But  the  prin- 
Leakb  clP'e  there  expressed  is  very  different  from  the  doctrine 
Youno.  *°r  w^c^  &e  c*86  was  cited,  and  is  wholly  inapplicable 
here ;  there  is  no  ground  for  equitable  relief  against  the 
judgment  in  this  case ;  Ex  parte  Bennet  (a).  Then  the 
bill  of  sale  conveying  the  whole  of  the  trader's  property 
was  an  act  of  bankruptcy.  In  one  sense  it  is  not  vol- 
untary, inasmuch  as  it  was  executed  in  fulfilment  of  an 
agreement  to  make  such  an  assignment  in  consideration 
that  Bracebridge  would  become  security  for  Leake.  But, 
if  the  assignment  had  been  made  at  the  time,  it  would 
have  been  an  act  of  bankruptcy  as  necessarily  delaying 
and  defeating  those  creditors  who  had  not  agreed  to  the 
composition ;  Smith  v.  Caiman  (by  Baxter  v.  Fritehard(c) 
and  several  other  cases  establish,  as  explained  by  Alderson 
B.  in  Siebert  v.  Spooner  (d),  that  such  an  assignment  is 
not  an  act  of  bankruptcy  "where  there  is  a  sale  or  transfer 
of  goods  for  a  full  consideration.  If  an  equivalent  is 
given,  there  is  only  a  change  of  the  nature  of  the  pro- 
perty which  the  party  has,  but  not  a  conveying  away  of 
it."  But  the  reason  of  this  requires  that  the  equivalent 
should  be  in  money,  or  something  as  available  for  carry- 
ing on  the  trade  and  satisfying  the  creditors  as  the 
goods  would  have  been.  In  Ex  parte  ZwUchenbart  (<?), 
before  Kmgkt  Bruce  V.  C,  which  was  affirmed  on  appeal 
by  Lord  Lyndhunt  C,  In  tlte  matter  of  J.  Marshall  (g),  the 
assignment  to  the  sureties  was  part  of  the  composition  deed, 
and  every  creditor  but  one  executed  that  deed.  It  was 
held  that  this  was  an  act  of  bankruptcy,  because  the 
agreement  to  become  surety  was  not  an  equivalent  pre- 

(o)  2  Ath.  527.  (6)  2E.  &  B.  35. 

(e)  1  A.$  E.  456.  (<f)  \  M.  %  W.  714.  719. 

(•)  3  Moni.  Dtac.  fr  Dt  Gex,  671.  (?)  Dt  Car,  273. 
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venting  the  delay  of  the  creditor  who  had  not  signed:        1856. 
and  a  fiat  on  his  petition  was  supported.     Here  Waller       Lkakk 
was  ignorant  of  the  assignment,  and  of  course  is  not       youno. 
estopped  from  impeaching  it     But,  further,  the  assign- 
ment here  did  not  take  place  till  after  the  deed  was 
avoided  and  the  consideration  had  failed.     Besides,  this 
assignment  is  of  all  after  acquired  property,  and  thus 
enables  the  assignee  at  any  future  time  to  sweep  off  all 
the  effects  of  the  trader  and  so  necessarily  defeat  his 
creditors.     This  is  a  sufficient  reason. itself  for  holding 
it  an  act  of  bankruptcy;  Graham  v.  Chapman  (a).    This 
point  was  not   sufficiently    adverted  to  in  Hutton  v. 
CruttweU  (b). 

Lord  Campbell  C.  J.  We  shall  take  time  to  con- 
sider what  our  judgment  shall  be  as  to  the  act  of 
bankruptcy ;  but  on  the  question  as  to  the  petitioning 
creditor's  debt  we  shall  deliver  our  opinions  at  once. 

I  feel  no  doubt  it. is  sufficient  I  think  the  deed  was 
valid  in  its  inception;  for  the  concealment  of  the  surety's 
stipulation  for  a  security  did  not  avoid  it  as  a  matter 
of  law;  and,  under  these  circumstances,  I  draw  the 
inference  that  there  was  no  fraud  in  fact  But,  though 
the  deed  was  valid,  and  had  its  operation  in  preventing 
Waller  from  suing  until  default  was  made  in  the  pay- 
ment of  the  bills  given  on  account  of  the  debt,  I  feel  no 
doubt  that  the  intention  was  that,  as  soon  as  default  was 
made,  the  creditors  should  be  remitted  to  their  original 
rights.  The  covenant  not  to  sue  till  default  was  made 
is  decisive  as  to  that   Then,  default  being  made,  Waller 

(o)  \2  Com.  B.  86.  (»)  1  E.  fr  B.  16. 
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1856.  had  a  right  to  sue  Leake;  he  did  sue.  I  think  Leake 
Lkakb  had  no  defence  to  that  action ;  he  did  right  in  with- 
Ycmtno.       draw*ng  hi6  pleas,  which  he  did  whilst  sui  juris ;  and 

the  judgment  was  perfectly  valid.     There  was  therefore 

a  good  petitioning  creditor's  debt 

Coleridge,  Wightman  and  Crompton  Js.  concurred. 

Cur,  ado.  vulL 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  (January  31st),  delivered  judgment 

When  this  case  was  argued  we  gave  our  reasons  for 
thinking  that  the  petitioning  creditor's  debt  was  a  valid 
one ;  and  the  only  remaining  question  is  as  to  the  act 
of  bankruptcy  on  which  the  adjudication  was  founded. 
The  defendant  relied  upon  a  deed  which  was  admitted 
to  be  an  assignment  of  what  was  substantially  the  whole 
of  the  stock  and  property  of  a  trader ;  and  it  was  not 
pretended,  on  the  part  of  the  plaintiff,  that  this  was  not 
an  act  of  bankruptcy  within  the  rule  making  an  assign- 
ment of  a  trader's  effects,  which  puts  it  out  of  his  own 
power  whether  his  trade  shall  be  continued  or  not,  an 
act  of  bankruptcy,  unless  the  case  could  be  brought 
within  the  principle  of  Rose  v.  Haycock  (a),  Baxter  v.  Frit' 
ckard(b)ymd  the  cases  which  have  followed  those  decisions. 
By  these  authorities  it  has  been  established  that  a  sale 
by  a  trader  of  the  whole  of  his  effects  for  an  equivalent 
which  is  paid  to  the  bankrupt,  and  with  which  he  may 
deal,  is  not  an  assignment  within  the  rule  which  makes 
an  assignment  an  act  of  bankruptcy,  where  it  necessarily 
puts  it  out  of  the  power  of  the  bankrupt  to  continue  his 

(a)  1  A.$E.  460,  n.  (6)  1  A.  fr  E.  456. 
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trade.     It  is  said  in  those  cases  that  the  trader,  having        1856. 
the  money  or  other  equivalent  for  his  property,  is  not       Eeam 
prevented  from  carrying  on  his  trade  if  he  chooses.       y0J"NG. 
The  defendants  on  the  other  hand  contended  that  the 
principle  on  which  Rose  v.  Haycock  (a)  and  Baxter  v. 
Pritchard{b)  were  decided  did  not  apply  to  a  case  like 
the  present,  where  the  assignment  was  to  secure  a  surety 
to  a  composition  deed  who  had  given  his  acceptances 
for  the  amount  of  the  instalments  under  the  composition 
deed;  and  they  relied  upon  the  case  of  Ex  parte  Zwilchen- 
bart(c)  before  V.  C.  Knight  Bruce,  and  In  the  matter  of 
J.  Marshall  (d)  before  Lord  Lyndhurst,  being  the  same 
case  on  appeal  to  the  Lord  Chancellor,  as  a  decisive 
authority  on  this  point. 

We  are  unable  to  distinguish  that  case  from  the 
present,  except  so  far  as  the  deed  in  the  present  case 
may  be  taken  from  some  of  the  circumstances,  such  as 
its  being  given  after  the  default  in  payment  of  the 
surety's  acceptance,  as  being  more  clearly  an  act  of 
bankruptcy  than  the  deed  in  the  case  before  the  Vice 
Chancellor  and  Lord  Chancellor.  Those  learned 
persons  expressly  decided  that  transactions  of  the 
nature  in  question  do  not  come  within  the  principle 
on  which  the  transactions  of  sale  in  Rose  v.  Haycock  (a) 
and  Baxter  v.  Pritchard  (b)  were  decided. 

We  should  feel  ourselves  bound  by  this  express 
authority;  and  we  fully  concur  in  it.  A  transaction 
whereby  the  property  is  conveyed  to  secure  a  surety 
against  liabilities  which  he  has  incurred  to  the  particular 
creditors  who  may  come  in,  and  which  surety  can  stop 


(a)  1  A.  fr  E.  460,  n.  (6)  1  A.  fr  E.  456. 

(c)  3  Mont  Deac.  fr  De  G.  671.  (d)  1  Dt  Gext  273. 
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1856.        the  tode  at  any  moment,  is  not  in  our  opinion  a  case 
Lbakk       where  .  the  bankrupt  receives  an  equivalent  which  he 

Young  can  ^ea^  w*^  m  C9Lrr7lnS  on  his  trade  if  he  chooses, 
within  the  doctrine  of  Base  v.  Haycock  (a)  and  Baxter 
v.  Pritchard  (ft).  The  whole  power  is  entirely  taken 
out  of  the  hands  of  the  bankrupt ;  and  his  trade  may 
be  stopped  at  any  moment  at  the  will  of  the  assignee, 
while  he  is  to  receive  nothing,  and  no  part  of  the 
property  or  its  proceeds  is  under  his  controul,  but  the 
whole  is  in  effect  to  be  applied  to  secure  a  cieditor, 
who  is  to  pay  instalments  to  the  particular  body  of 
creditors  who  have  come  in  and  agreed  to  receive  his 
acceptances.  It  seems  impossible  to  us  to  treat  such  a 
transaction  as  one  where  the  trader  obtains  an  equivalent 
within  the  principle  of  the  cases  on  which  the  plaintiff 
relies;  and  we  therefore,  on  principle  as  well  as  on 
authority,  give  our  opinion. that  the  deed  in  question 
was  an  act  of  bankruptcy.  There  being  also  in  our 
opinion  a  good  petitioning  creditor's  debt,  we  give  our 
judgment  for  the  defendants,  and  make  the  rule  which 
they  have  obtained  absolute. 

Rule  absolute  (c). 

(a)  1  A.  fr  E.  460.  n.  (6)  1  A.  &  E.  456. 

(c)  See  BittUtton  v.  Cooke,  post.  to).  6  (Eatttr  T.  1856). 
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1856. 


The  Queen  against  Traffobd  and  others.       J*"*"9^ 
TXTELSBY,  in  last  I>rm,  obtained  a  rule  calling  Aiommooi 

V  V  was  taken  outt 

on    Henry  Leigh  Trafford,  Esquire,  and   Oliver  understate 

o  &  8  J?   4 

Heywood,  Esquire,  justices  of  Lancashire,  and  Samuel  c.  50.  «.94., 
Satterthwaite,  John  Williamson  and  John  Farmer,  sur-  ^"eyorsof 
veyors  of  the  highways  of  the  township  of  Gunton  in  5etbo*tew2" 
the  same  county,  to  shew  cause  why  the  said  justices  «wPof  <*.,on 
should  not  proceed  to  hear  and  determine  the  matter  that  a  road  in 

the  township 

of  a  summons  granted  under  the  94th  section  of  The  was  out  of 

General  Highway  Act,  5  &  6  W.  4.  c.  50.,  granted  by  the  hearing,  it 

the  said  H.  L.  Trafford,  on  29th  October  last,  requiring  thoroad  wua 
the  said  surveyors  to  appear  on  Thursday  1st  of  No-  ^f^m*™*' 

vember   then  next,  at  &c,  in   the  said  county,  before  ^r^tiJtT1 

such  justices  of  the  peace  for  the  said  county  as  might  !^tumpil£d 

be  there,  to  answer  the  complaint  in  the  said  summons  no  funds,  and 

stated  further 

mentioned.  that  he  ap- 

From  the  affidavit  on  which  the  rule  was  obtained  it  behalf  of  the 
appeared  that,  on  29th  October  1855,  information  and  J"™£1  eTbe 
complaint  was  laid  before  Mr.  Trafford  that  a  highway  tJj^^Jj* 
in  the  township  of  Gorton  in  Lancashire,  being  part  of  JjJj^JJJ^J^ 
a  turnpike  road,  was  out  of  repair.     Mr.  Trafford,  upon  *nd  dismissed 
the  application  of  the  complainant,  issued  a  summons     On  a  motion 

,  for  an  order 

requiring   Satterthwaite,   Williamson   and   Farmer,    the  compelling  the 
surveyors  of  the  highways  of  the  township,  to  appear  hear  the  sum- 
before  justices  at  a  special  sessions  for  highways  on  ^t  they  had 
1st  November,  to  answer  the  complaint     The  surveyors  ^$$£ 
accordingly  appeared  before  the  two  justices  named  in  was  refuted, 
the  rule ;  when  the  counsel  for  the  complainant  stated 
that  the  summons  was  taken  out  under  sect.  94  of  stat. 
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1856.  5  &  6  W.  4.  c.  50.,  and  that  he  was  prepared  with  evi- 
The  Qoeen  dence  that  the  road  was  an  highway  in  the  township, 
Traffobd  an(*  P8^  °^  ^e  turnpike  r°ad;  that  ^  was  out  of  repair; 
and  that  notice  to  repair  had  been  given  to  the  surveyors 
and  disregarded  by  them.  That  the  application  to  the 
Court  was,  to  hear  the  evidence,  and  to  have  the  road 
viewed  and  reported  upon.  That,  upon  this,  the  attorney 
for  the  surveyors  interposed,  and  "  stated  to  the  Court 
that,  as  the  highway  in  question  formed  part  of  a  turn- 
pike road,  the  wrong  parties  had  been  summoned,  and 
that  the  person  who  ought  to  have  been  summoned  was 
the  surveyor,  or  treasurer,  or  other  officer  of  such  turn- 
pike road ;  and  that  the  turnpike  road  trustees  were  the 
persons  who  were  compellable  to  repair  the  said  road, 
and  not  the  surveyors  of  highways."  The  counsel  for 
the  complainant  stated:  "that  the  summoning  of  the 
said  treasurer  or  surveyor  or  officer  of  the  said  turnpike 
road  was  a  proceeding  to  be  taken  thereafter,  when  the 
order  for  the  repair  of  the  said  highway  was  sought  to 
be  obtained ;  and  that  he,  the  said  counsel,  should  be 
then  prepared  to'shew,  as  he  was  instructed,  and  as  the 
fact  is,  that  there  had  not  been,  and  were  not,  any  funds 
in  the  possession  or  power  of  the  said  trustees  of  the 
said  turnpike  road ;  and  that,  as  they  had  not  the  means 
of  repairing  the  said  highway  or  any  part  thereof,  the 
burthen  of  such  repair  belonged  to  and  would  fall  upon 
the  said  surveyors."  And  he  offered  to  prove  this,  in 
the  same  manner  and  to  the  same  extent,  as  if  the 
treasurer,  surveyor  or  officer  of  the  turnpike  road  had 
been  summoned  and  were  in  attendance.  The  justices 
refused  to  hear  the  evidence  in  support  of  the  summons, 
and  dismissed  it ;  Mr.  Trafford  stating  that  he  and  the 
other  justice  present  "considered  that  the  said  summons 
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had  been  wrongly  taken  out  in  having  been  granted  by        1Q56. 
one  justice  only;  and  that  it  had  been  issued  against    Tho quekn 
the  wrong  parties,  it  having  been   issued  against  the    TftAJiORDt 
surveyors  of  the  highways  of  the  said  township,  instead 
of  the  treasurer,  surveyor  or  officer  of  the  said  turnpike 
road." 

In  answer,  it  was  deposed  that  Mr.  Trafford  had 
stated  that  the  justices  were  ready  to  issue  a  summons 
to  the  treasurer,  or  surveyor  or  other  officer  of  the 
turnpike  road,  if  the  counsel  for  the  complainant  wished 
it:  that  the  counsel  replied  that  he  did  not  wish  that, 
and  that  in  fact  the  treasurer,  surveyor  or  other  officer 
was  his  client.  That  the  deponent  was  informed  and 
believed  that  the  proceeding  was  solely  at  the  instance 
of  the  trustees  and  of  certain  mortgagees  of  the  turn- 
pike road.  That  the  justices  did  not  refuse  to  hear  any 
evidence  whatever  in  support  of  the  complaint;  but 
that  "they  stated  that,  it  appearing  that  the  road  in 
question  was  a  part  of  a  turnpike  road,  they  were  pre- 
pared to  proceed  as  by  the  said  statute  is  directed  in 
that  case ;  but  that  they  would  not  then  hear  further 
evidence,  or  proceed  otherwise  than  as  by  the  said 
statute  is  directed."  That  Mr.  Trafford  "did  not  say 
that  the  summons  was  issued  against  the  wrong  parties 
originally,  but  that  it  then  appeared  that  the  said  sur- 
veyors were  the  wrong  parties  against  whom  to  proceed 
further  in  that  matter." 

Hugh  Hill  and  Spink*  now  shewed  cause.  Stat. 
5  &  6  W.  4.  c.  50.  s.  94.  does  not  authorize  this  appli- 
cation. It  appears  that  the  road  in  question  is  a  turn- 
pike road ;  and  the  surveyors  are  not,  under  this  statute, 
bound  to  repair  a  turnpike  road :    turnpike  roads  are 
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1856.  excepted  from  the  operation  of  the  statute  by  sect.  113. 
The  Queen  ^  ^e  fund8  of  the  turnpike  trust  be  insufficient,  the 
T    v-  clerk  or  treasurer  of  the  trust  may,  under  stat  4  &  5 

Vict.  c.  59.  s.  1.,  obtain  an  order  from  the  justices  for 
the  application  of  the  highway  rate.    That  couree  should 
have  been  pursued  here.     It  will  be  said  that  in  George 
v.  Chambers  (a)  the  present  mode  of  proceeding  was 
recommended ;  but  all  that  was  decided  there  was  that 
a  surveyor  of  a  turnpike  road  could  not  be  summoned 
before  a  single  justice  under  stat  5  &  6  JP*  4.  e.  50. «.  94. 
It  is  not  necessary  to  inquire  whether  that  is  so :  and  no 
more  than  that  was  said  by  Lord  Abinger  and  Parke  B. 
in  that  case.     It  is  true  that  the  other  Judge  present, 
Alderson  B.,  said  that  the  parish  was  prima  facie  liable 
to  repair  the  turnpike  road,  and  that  the  proper  course 
was,  first  to  convict  the  surveyor  in  a  penalty  not  ex- 
ceeding 57.,  and  then  for  the  justices  to  summon  the 
surveyor  of  the  turnpike  road :  but  the  attention  of  the 
learned  Baron  appears  not  to  have  been  called  to  sect 
113.     And  indeed  there  were  other  points  in  the  case 
which  were  the  principal  subjects  of  discussion  and 
decision,      [Erie  J.  referred  to  Begtna  v.   Trustees  of 
South  Shields  Turnpike  Roads  (&).]  George  v.  Chambers  (a) 
was  acted  upon  in  Regina  v.  Justices  of  St  Albans  (c), 
but  was  carried  no  further. 

Webby,  contra.  The  mode  of  acting  under  sect  94, 
as  pointed  out  by  Alderson  B.  in  George  v.  Chambers  (a), 
is  simple  and  convenient  He  states  that,  by  previous 
cases,  it  had  been  "ruled  that  the  appointment  of 
paving  commissioners  did  not  exempt  the  parish  from 

(a)   II  M.  fr  W.  149.  (d)  3  E.  £-  B.  599. 

(c)  22  Law  /.  N.  S.  M.  C.  142  (in  Bail  Court). 
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its  common  law  liability  to  repair  the  highways.  The  1856. 
parties  prim&  facie  liable  are,  therefore,  the  persons  to  Tbe  quekn 
be  summoned  in  the  first  instance.  If  the  road  is  TaA^OBD# 
reported  to  be  out  of  repair,  the  justices  are  to  convict 
the  surveyor  in  a  penalty  not  exceeding  51,  and  after 
that  begins  their  remedial  power  of  directing  the  road 
to  be  repaired.  It  is  at  this  stage  of  the  proceedings 
that  the  surveyor  of  turnpikes  is  to  be  summoned,  and 
if  he  is  adjudged  to  be  liable,  he  is  to  be  ordered  to 
repair  within  a  certain  time,  and  if  guilty  of  default,  he 
is  to  forfeit  a  sum  of  money  equal  to  the  amount  required 
for  repairs.  The  justices  may  summon  the  trustees  or 
others  acting  under  the  general  turnpike  Acts,  the  funds 
in  the  possession  of  the  latter  being  in  fact  a  collateral 
security  for  the  repair  of  the  roads."  That  the  general 
power  of  convicting  the  parish  surveyor  for  the  non- 
repair of  a  road  applies  to  the  case  where  the  road  is  a 
turnpike  road  is  clear  from  this :  that  the  general  power 
to  convict  is  coupled  with  the  authority  to  make  an 
order  for  repair,  and  this  is  to  be  followed,  in  default  of 
repairs,  by  a  second  order,  as  to  which  the  statute  con- 
tains a  special  provision  for  the  case  of  a  turnpike  road* 
Sect.  113  excludes  turnpike  roads  from  the  operation  of 
the  Act  "except  where  expressly  mentioned:"  but,  in 
the  provisions  of  sect.  94,  they  are  expressly  mentioned. 
Justice  will  be  done  if  the  magistrates  in  the  first 
instance,  after  ascertaining  that  the  road  is  out  of  repair, 
impose  only  a  nominal  fine  on  the  surveyor  of  the  parish, 
order  a  repair,  and,  upon  this  not  being  done,  summon 
the  turnpike  road  treasurer  or  surveyor,  and  make  the 
proper  order  on  him.  (He  referred  also  to  Regina  v. 
The  Justices  of  Wilts  (a).  ) 

(•)  8  Bowl.  P.  C.  717. 
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1856.  Lord  Campbell  C.  J.   We  are  asked  to  order  justices 

The  Quebn  *°  proceed  to  a  conviction  of  the  surveyor  for  doing 
Trafford.  wnat  ^e  is  not  bound  to  do,  for  not  applying  the  funds 
of  the  parish  to  a  purpose  to  which  such  funds  are  not 
applicable.  The  Legislature  never  meant  this  to  be 
done,  but  have  prescribed  a  different  course.  The  rule 
must  be  discharged. 

Coleridge  J.  I  am  of  the  same  opinion.  I  do  not 
agree  that  sect.  113  is  not  applicable*  Try  the  case  thus. 
Sect.  113  would  clearly  be  applicable  if  sect.  94  did  not 
contain  the  provision  at  the  end  for  the  case  of  a  turn- 
pike road.  And  then,  though  the  magistrates  would 
be  right,  upon  information  that  the  road  was  out  of 
repair,  in  summoning  the  parish  surveyor  as  the  party 
primarily  liable,  yet,  as  soon  as  it  appeared  that  the 
road  was  a  turnpike  road,  the  jurisdiction  would  cease. 
But,  then,  what  is  the  provision  as  to  turnpike  roads  in 
sect.  94  ?  It  shews  only  how,  after  a  decision  on  the 
first  summons,  the  magistrates  are  to  proceed:  it  does 
not  bring  within  the  jurisdiction,  under  which  the  first 
summons  is  to  be  heard,  that  which  was  not  so  other- 
wise. It  shews  only  that,  where  there  is  jurisdiction, 
the  magistrates  may  reach  a  person  who,  though  not 
primarily  liable,  is  liable  in  equity  and  common  sense : 
and  they  are  not  to  convict  him,  as  they  would  the 
parish  surveyor,  but  to  make  an  order  upon  him  for 
payment.  And  the  matter  is  not  left  there.  Sometimes 
the  turnpike  road  trust  has  no  fund:  in  that  case  the 
clerk  or  treasurer  of  the  turnpike  trust  may  shew  the 
inadequacy  of  the  funds,  and  obtain  an  order  for  the 
application  of  the  parish  highway  rate  to  the  repair. 
Instead  of  this  course,  it  is  proposed,  merely  as  a  matter 
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of  form,  to  subject  a  man  who  has  been  guilty  of  no        1856. 
fault  to  a  fine  of  5L     It  is  easy  to  say  that  the  fine  may    xhe  Queen 
be  nominal :   Mr.  Wehby  confutes  himself  by  shewing    xraffoed. 
that  it  must  be  nominal ;  that  could  not  have  been  the 
meaning  of  the  Legislature. 

Wiqhtman  J.  I  am  entirely  of  the  same  opinion. 
My  brother  Coleridge's  construction  gives  full  effect  to 
both  the  enactment  and  the  proviso  in  sect  94:  and 
without  the  proviso  sect.  113  applies. 

Erle  J.  Sect.  94  points  out  a  perfectly  rational 
course  of  proceeding.  The  person  primarily  liable  is 
to  be  summoned ;  and,  in  the  meanwhile,  the  road  is  to 
be  viewed.  On  the  hearing,  the  party  summoned,  if 
liable,  is  to  be  convicted,  and  ordered  to  repair:  if  he 
is  not  liable,  the  order  is  to  be  made  on  the  party  who 
is.  So  far  as  to  the  enacting  part  But,  if  it  is  brought 
to  the  knowledge  of  the  magistrates  that  the  road  is  a 
turnpike  road,  an  order  is  to  be  made  on  the  treasurer 
or  surveyor  of  the  trust.  Why  are  the  magistrates  to 
convict  the  parish  surveyor  before  going  to  the  officers 
of  the  turnpike  trust,  upon  whom  the  liability  lies  in 
the  first  instance,  the  parish  not  being  liable  till  it 
appears  that  the  turnpike  trust  has  no  fund? 

Rule  discharged. 


vol.  v. 
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Wednesday,      The    Queen   against  The    Eastern    Counties 

January  30th.  ^  * 

Railway  Company. 

A  rate  made  T>ALMER9  in  this  Term,  on  behalf  of  the  overseers  of 

relief  of  the  the  parish  of  Moulton,  obtained  a  rule  calling  on  three 

does' not  shew  justices  of  Norfolk  and  The  Eastern  Counties  Railway  Com- 

evidence'ehher  PanV  to  shew  cause  why  the  three  justices  should  not  issue 

o?byeJome-ng  a  ^iatress  warrant  against  The  Eastern  Counties  Railway 

bo^ofther  Company  to  levy  the  amount  of  three  several  poor  rates, 

for  what  pur-  From  the  affidavits  it  appeared  that  The  Eastern  Conn- 

pose  it  is  made,  *  * 

is  void ;  and      ties   Railway  Company  were  occupiers  of  a  portion  of 

this  Court  dis-  .  . 

charged  a  rule  railway  m  the  parish.     The  three  rates  had  been  made 

mandamus  to  lu  &ct  f°r  the  relief  of  the  poor,  and  allowed,  and  the 

toiniiothehr  requisite    declaration   made    and    signed.     Each  rate 

tMt'to  levy'  was  *n  a  ^°°^  P"nte^  f°r  lhe  purpose  of  being  used 

such  a  rate.  a8  a  rate  book.     At  the  top  of  each  page  was  printed, 

whether  a  rate  «  Parish  of                            Rate  made                           ,* 

for  the  relief 

of  the  poor,  leaving   blanks  to  be  filled  up ;  and   each   page   was 

in  which  the'  divided  into  columns,  with  printed  headings,  indicating 

prop£ny°rated  the  contents  of  each  column,  as  in  the  schedule  to  the 

i^Iw  *t£  Parochial  Assessment  Act,  6  &  7  W.  4.  c.  96. 

w??ecTde]this         The    fir8t   rate    had    the    headin8   fil,cd   UP   *!*    the 

°n  dB0then,i but   words>  Prmte^  below  in  italics,  in  manuscript,  so  as  to 

a  rule  ordering   read  as  follows. 
the  justices  to 

issue  their  dis.       Parish  of  Moulton.     Rate  made  February  15,  1855. 

tress  warrant  rril  ,  ■        i    i    .        « 

to  levy  such  a  The  second  rate  was  headed  m  the  same  manner, 
but  dated  May  24,  1855.  The  third  rate  was  headed, 
entirely  in  manuscript,  as  follows. 

"  An  assessment  for  the  relief  of  the  poor  of  tjje  parish 
of  Moulton  in  the  county  of  Norfolk,  and  for  other  pur- 
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poses  chargeable  thereon  according  to  law,  made  this       1856. 
17th  day  of  August,  a.d.  1855,  after  the  rate  of  one    The  Qubbn 
shilling  in  the  pound."  Eastern 

In  all  three  rates,  in  the  column  headed  "  Description     *j$££* 
of  Property  rated"  was  inserted  "  Land  &c."  Company. 

The  justices  refused  to  issue  their  warrant,  because 
the  Company  maintained  before  them  that  the  rates  were 
invalid. 


Bovill  and  Tozer  now  shewed  cause.  The  first  two 
rates  are  bad  because  they  do  not  indicate  for  what 
purpose  the  rate  is  made,  nor  by  what  authority.  If 
the  heading  of  the  rate  shews  it  is  not  for  a  proper 
purpose,  the  rate  is  bad ;  Rex  v.  Wavell  (a).  Here  no 
purpose  at  all  is  shewn.  The  third  rate  is  free  from 
this  objection,  but  it  is  open  to  an  objection  common  to 
all  three  rates;  the  description  of  the  property  is  "land 
&c,"  which  gives  no  information  to  those  who  wish  to 
appeal  on  the  ground  that  the  party  is  underrated ;  Rex 
v.  The  Undertakers  of  The  Aire  and  Colder  Navigation{b)\ 
and  it  may  be  that  in  the  "&c."  are  included  things 
not  the  subject  of  a  rate;  such  as  moveable  plant  on 
the  railway.  These  were  fatal  objections  before  the 
Parochial  Assessment  Act  (6  &  7  W.  4.  c.  96.);  and,  since 
sect.  %oi  that  Act  has  prescribed  the  requisites  of  a  rate, 
they  are  still  more  clearly  fatal.  Regina  v.  Fordham  (c) 
will  be  cited  by  the  other  side :  but  that  case 
shews  merely  that  deviations  from  the  form  given  by 
the  Parochial  Assessment  Act  are  not  fatal  unless 
substantial. 

(a)  1  Doug,  115.  (6)  1B.bC.  713. 

(c)  11  A.frE.73. 

3  r  2 
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1856.  Palmer j  in   support  of  his   rule.     These   objections 

The  Queen  m'gkt  have  ^en  taken  on  appeal,  as  was  the  case  in 
Eastern  Rex  v*  The  Undertakers  °f  Th*  dire  and  Colder  Nam- 
CRaiTTIE8  9ation  (*)■  On  appeal  there  might  have  been  an  amend- 
ment under  stat  41  G.  3.  c.  23.  s.  1.  The  present 
question  is,  whether  the  rates  are  altogether  void. 


Company. 


Lord  Campbell  C.  J.  We  think  that  the  rule  should 
be  absolute  as  regards  the  third  rate ;  for,  though  we 
regret  the  slovenly  manner  in  which  the  property  rated 
has  been  described,  we  are  not  prepared,  on  this  sum- 
mary application,  to  declare  the  rate  wholly  void  on 
that  account 

But  we  all  agree  that  the  two  earlier  rates  are  void, 
as  they  do  not  shew  for  what  purpose  or  by  what 
authority  they  are  made.  Independently  of  any  statute, 
it  is  necessary  that  a  rate  should  contain  something  to 
give  information  as  to  the  purpose  for  which  it  is  made, 
and  the  authority  by  which  it  is  made. 

Colebtogk  J.  I  am  of  the  same  opinion.  It  is  very 
important  to  require  parties  acting  in  pursuance  of  a 
limited  statutory  authority  to  shew,  on  the  face  of  their 
proceedings,  that  they  act  within  it.  On  the  two  first 
rates  there  is  nothing  to  shew  this.  .   * 

This  objection  does  not  apply  to  the  third  rate ;  and 
I  think,  as  to  it,  we  should  not  refuse  to  make  the  rule 
absolute.  That  rate  should  have  been  taken  by  appeal 
to  the  sessions.  In  Regina  v.  Fordham  (a)  the  sessions 
treated   a  rate  as  void  for  not  precisely  following  the 


(a)  2  /?.  fr  c.  713. 
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form    in    the    Parochial    Assessment  Act;    and   they 

were  held  to  be  wrong:   I  think  the  inquiry  whether  The  Queen 

deviations  are  substantial  will  be  conducted  under  a  Ea„ern 

better  agency  at  sessions,  on  appeal,  than  by  us,  as  C£2^B8 

must  be  done  if  we  hold  this  rate  void.  Company. 


Wightman  J.  I  have  much  doubt  whether  the  last 
rate  is  not  wholly  void  on  account  of  the  manner  in 
which  the  subject  of  the  rate  is  described.  "Land 
&a"  would  give  no  information  to  any  ratepayer  as  to 
what  might  be  comprised  in  the  &c.  However,  it  is 
unnecessary  now  to  decide  this. 

Crompton  J.  I  think,  if  it  was  doubtful  before  the 
Parochial  Assessment  Act,  it  is  clear,  since  that  Act,  that 
a  rate  must  set  forth  matter  sufficient  to  shew  for  what 
purpose  it  was  made ;  and,  as  the  two  first  rates  do  not 
do  so,  they  are  void. 

I  should  be  sorry  to  say  tfiat  the  third  rate  was  void, 
without  having  more  discussion,  and  taking  more  time 
to  consider.  Land  is  a  sufficient  description :  and  I  feel 
it  a  strong  thing  to  say  that  the  addition  of  "&c." 
avoids  the  whole  rate.  But  making  this  rule  absolute 
does  not  decide  this.  The  validity  of  the  rate  may  be 
disputed  afterwards. 

Rule  absolute  accordingly. 


(a)  U  A.&  B.  73. 
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JEiJJ^&b.  Francis  Mare,  Edmund  John  Eardley  Mare 
and  George  Keen  against  William  Charles. 

An  order  to      qiHE  declaration  contained  three  counts  for  the  non- 


payment, respectively,  of  three  different  bills  drawn 


T 

pay  to  the  X 
drawer'!  order 
at  three  months 

after  date  a  by  the  plaintiffs,  and  accepted  by  the  defendant.   Fleas: 

« for  Talue  That  the  defendant  did  not  accept  the  bills. 

machinery1  On  the  trial,  before  Crompton  J.,  at  the  Middlesex 

adSrinin  Sittings  in  Michaelmas  Term  1855,  the  three  bills  were 

aWed8«toM  Provci     The  forto  of  one  of  them  was  as  follows. 

Mr.  W.  C."  N 

upon  it  "Ac  £102  0*.  6(L          S..S     Fhmouth  December  9th  1854. 

cepted  for  tho  £f  ^         *gf      . 

SrlTp&n*  ■  r^1Tee  months  ^efcdate  toajfeto  our  order  in  London 

Held,  that  the  sum  of  one  hghdSfed  aM  flto  pounds  and  six  pence 

this  made  IF.  .          ^ST^.m    -  0,       \.    .     ,          .        ^ 

a  personally  value  received  i*  nachintfy  supplied  the  adventurers 


this 
liabl 

2^  g  g  *  John  E.  Mare  Sf  Co. 

To  Mr.  W.  ^ufQeijP 


r  of  the     in  Hayter  8f  HoEe  Jfoor  fajnes. 
27,  AustvrFriars,  London* 


The  two  other  bills  were  in  a  similar  form.  The 
defendant  was  purser  of  the  mining  company,  and  was 
not  one  of  the  adventurers. 

The  learned  Judge  directed  a  verdict  for  the  plaintiffs, 
with  liberty  to  move  to  enter  a  nonsuit 

Montagu' Smith,  in  the  same  term,  obtained  a  rule 
nisi  accordingly. 

Lush  now  shewed  cause.     The  bills  were  addressed 
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to  Mr.  W.  Charles:  and,  as  no  one  but  the  drawee  can       1856. 
accept  a  bill,  unless  for  honour,  the  acceptance  written  .     ^j~]^ 
across  the  bill  must  operate  as  Charles's  personal  accept-     CHATiLE8t 
ance,  or  it  is  void  altogether.     The  general  rule  is  that 
an  ambiguously  worded  instrument  is  to  be  construed 
ut  res  magis  valeat  quam  pereat:  but  here  it  is  scarcely 
necessary  to  have  recourse  to  that  maxim;  for  the  lan- 
guage of  the  acceptance  imports  that  Charles  accepts, 
though  he  does  it  for  the  Company.     [Lord  Campbell 
C.  J.     There  are  several  cases  in  which  a  contract  has 
been  held  to  bind  the  persons  making  it,  though  on  the 
face  of  the  contract .  he   states   that  he   contracts  for 
another  (a).]    It  is  in  such  cases  a  question  whether  it 
was  the  intention,  apparent  on  the  instrument,  to  bind  the 
agent  personally.     Here  Charles,  being  the  drawee,  and 
knowing,  or  being  taken  to  know,  the  law  merchant, 
must  have  intended  to  accept  personally.   The  case  seems 
undistinguishable  from  Thomas  v.  Bishop  (&).     At  the 
trial  the  defendants  cited   a  dictum   of  Parke  B.   in 
Nicholls  v.  Diamond  (c),  where  he  is  reported  to  have 
said,  during  the  argument :  "  If  the  defendant  had  not 
been  a  principal  in,  but  merely  an  agent  for,  the  firm, 
he  would  not  have  been  liable,  for  he  signs  the  bills  as 
principal  on   his  own  account,  and  as  agent  for  the 
others."    Probably  this  was  said  in  relation  to  something 
thrown  out  during  the  argument  which  has  been  omitted 
in  the  report ;  for,  as  it  stands,  the  dictum  is  not  very 
intelligible;  but  the  judgment  of  Parke  B.  in  the  same 
case  is  strongly  in  the  present  plaintiff's  favour.  He  says : 
"  These  bills  of  exchange  are  directed  to  the  defendant 
in  his  personal  character,  and  he,  being  the  drawee, 

(a)  See  Tanner  v.  Chri»tiant  4  E.  §■  B.  591. 

(6)'  2  Stra.  955.  (c)  9  Ezch.  154.  156. 


V. 

Charles. 
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1856.  accepts  them  for  the  firm.  Now,  the  legal  effect  of  this 
^[^  acceptance  is,  that  the  defendant  accepts  the  bills  in  his 
own  right  as  principal,  and  as  agent  for  all  the  other 
members  of  the  firm.  If  the  firm  consists  of  several 
other  members,  they  would  not  be  bound,  for  nothing 
is  more  clear,  as  a  general  rule,  than  this,  that  no  person 
but  the  drawee  of  a  bill  is  bound  by  the  acceptance,  and 
here  the  rest  of  the  Company  are  not  drawees." 

Montagu  Smith  and  Garth  in  support  of  the  rule. 
The  bills  purport  to  be  drawn  on  account  of  goods 
supplied  to  the  Company;  and  the  defendant  accepts 
them  for  the  Company,  describing  himself  in  the  sig- 
nature as  the  purser.  [Lord  Campbell  C.  J.  But  the 
bills  are  addressed,  not  to  the  Company,  but  to  Mr.  W. 
Charles.']  The  holders  of  the  bill  were  not  bound  to 
take  this  as  an  acceptance ;  they  might  have  treated  the 
draft  as  dishonoured ;  but  they  have  elected  to  take  it ; 
and  now  they  seek  to  bind  the  defendant  personally 
when  he  has  guarded  himself  against  it  In  Nicholh  v. 
Diamond  (a)  the  defendant  was  himself  one  of  the  firm, 
and  was  held  liable  on  that  account ;  but  the  dictum  of 
Parke  B.  shews  that  if  he  had  not  been  a  member  of 
the  firm  it  would  have  been  different  [Wightmani. 
In  Nicholh  v.  Diamond  (a)  the  defendant  signed  per 
proc.  That  is  a  well  understood  form,  signifying,  I  am 
a  mere  scribe,  writing  the  name  of  another  by  his 
authority.]  The  cases  are  collected  in  Owen  v.  Van 
Uster  (ft).  [Crompton  J.  Signing  per  proc.  A.  B.  is 
attesting  that  the  name  A.  B:  was  written  by  the 
authority  of  A.  B.9  and  has  precisely  the  same  effect 

(a)  9  Exch.  154.  (6)  10  (Urn.  B.  318. 
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in  pledging  credit  that  the  simple  signature  A.  B.  would       1856. 
have.     A  signature  in  the  present  form  may  mean  that        Mare 
the  writer  pledges  his  own  credit;  so  that  you  can  hardly     chableb. 
say  this  signature  is  not,  at  least,  ambiguous.]     Thomas 
v.  Bishop  (a)  has  been  questioned  in  America.     In  Story 
On  Agency,  note  3  to  sect  159,  it  is  said,  "  This  case 
seems  to  press  the  doctrine   to  the   utmost  limit  of 
the    law,  if,   indeed,  upon  principle,  it  is  sustainable 
at  all." 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
defendant  is  personally  liable :  and  I  come  to  this  con- 
clusion both  upon  authority  and  upon  principle.  The 
bill  is  drawn  on  the  defendant  as  an  individual;  it  is 
addressed  "  To  Mr.  W.  Charles."  It  is  true  it  is  stated 
to  be  drawn  for  value  supplied  to  the  adventurers  in  a 
mining  company ;  but  it  is  drawn  on  Charles  as  an  indi- 
vidual. He  writes  upon  it "  Accepted  for  the  Company ;" 
and  he  signs  this  "  William  Charles,  purser."  If  the 
words  of  an  instrument  will  reasonably  bear  an  inter- 
pretation making  it  valid,  we  must  not  construe  them 
so  as  to  make  it  void.  Benignae  faciendse  sunt  inter- 
pretations, ut  res  magis  valeat  quam  pereat ;  et  verba 
intentioni,  non  e  contra,  debent  inservire.  If  a  bill  be 
drawn  on  me  I  must  accept  it  so  as  to  make  myself 
personally  liable  or  not  at  all ;  for  no  one  but  the  drawee 
can  accept.  I  think,  therefore,  that,  when  a  drawee 
accepts  a  bill,  unless  there  be  on  the  face  of  the  bill  a 
distinct  disclaimer  of  personal  liability,  he  must  be  taken 
to  accept  personally.  In  the  present  case,  the  acceptance 
is  not  per  proc.  the  Company.     If  it  were,  perhaps  that 

(a)  2  Stra.  955. 


982  HILARY  TERM. 

1856.  might  have  some  weight  as  amounting  to  such  an  abeo- 
^[^  lute  disclaimer  of  personal  liability.  It  appeals  on  the 
Charles,  face  of  the  bill  that  it  is  drawn  on  account  of  a  debt  of 
the  Company ;  it  is  very  likely  that  the  drawee  accepted 
on  account  of  the  Company,  and  on  an  engagement 
from  them  that  they  would  keep  him  in  funds  to  meet 
the  bills.  In  that  case  he  may  well  be  said  to  accept 
for  the  Company ;  but  then  it  is  an  acceptance  making 
himself  personally  liable.  Then  on  authority.  Thomas 
v.  Bishop  (a),  it  appears,  has  been  doubted  on  the  other 
side  of  the  Atlantic;  but  for  a  century  it  has  been 
uniformly  considered  good  law  in  this  country ;  and  it 
is  clearly  in  point  In  NichoUs  v.  Diamond  (b)  the 
decision  itself,  and  far  the  greater  part  of  the  reasoning 
in  the  judgments,  are  precisely  what  we  now  adopt. 
It  is  not  necessary  to  form  an  opinion  as  to  the  effect 
of  an  acceptance  per  procuration  to  which  the  dictum 
cited  seems  to  point,  or  to  say  whether  we  agree  with 
or  differ  from  it. 

Coleridge  J.  I  am  of  the  same  opinion.  The  bill 
was  addressed  to  the  defendant;  and  no  one  else  could 
accept  it  He  wrote  upon  it,  "  accepted,"  and  signed 
his  name.  He  now  says,  in  effect,  that  it  was  not 
accepted  at  all,  and  that  what  he  wrote  amounted  to  a 
refusal  to  accept:  and  this  he  says  is  the  effect  of  the 
words  "  for  the  Company."  The  question  then  is,  Are 
we  to  construe  this,  ut  res  magis  pereat,  as  not  an 
acceptance?  No;  we  must  construe  it  ut  res  magis 
valeat :  and,  as  my  Lord  has  pointed  out,  it  is  easy  so 
to  construe  it 

(a)  2  Stra.  955.  (6)  9  Exck.  154. 
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Wightman  J.     The  bill  is  drawn  on  the  defendant       185§. 
for    value   received   by  a  company.     The    defendant       ^^ 
accepts  it,  adding  to  the  word  accepted  "  for  the  com-         T- 
pany."    He  may  have  accepted  it  on  their  account,  and 
relying  on  their  liability  to  him :  but,  whatever  was  his 
motive,  he  accepted  it,  and  cannot  now  ask  us  to  con* 
strue  the  acceptance  so  as  to  be  inoperative.     Unless 
he  accepted  the  bill,  drawn  upon  himself  personally,  in 
the  sense  that  he  rendered  himself  personally  liable,  he 
did  not  accept  it  at  all ;  on  any  other  construction,  what 
he  wrote  on  the  bill  must  have  amounted  to  a  refusal  to 
accept  it     But  it  is  clear  that  he  did  intend  that  the 
bill  should  not  be  dishonoured,  but  accepted ;  and  we 
must  construe  what  he  has  written  ut  res  magis  valeat. 

Crompton  J.  It  is  clear  to  my  mind  that  the  words 
used  in  this  bill  may  bear  the  meaning  that  the  defendant 
accepted  for  the  Company  in  the  sense  explained  by  my 
Lord  and  my  brother  Wightman.  Perhaps  the  words 
may  also  bear  the  other  meaning,  that  the  defendant  was 
acting  as  the  mere  hand  of  the  Company  in  writing 
their  acceptance.  It  is  not  so  clear  that  they  could  bear 
that  meaning:  but  suppose  it  to  be  so.  The  person  writing 
on  a  bill '  accepted9  means  that  there  shall  be  an  accept- 
ance. Unless  a  bill  is  accepted  by  the  drawee,  there 
can  be  no  acceptance.  We  are  to  construe  an  instrument 
as  a  whole,  so  as  to  give  effect  to  every  part  of  it,  unless 
it  is  clear  that  this  is  contrary  to  the  intention.  If, 
therefore,  a  bill  be  drawn  on  a  person,  and  the  drawee 
writes  upon  it  '  accepted,'  he  must  be  taken  to  accept 
it  as  it  was  drawn  on  himself,  personally,  unless  clear 
and  unambiguous  words  are  used  to  exclude  his  personal 
liability.     The  regular  mercantile  mode  by  which  the 
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person  signing  for  another  declares  that  he  means  to 
exclude  personal  liability  is,  by  signing  per  procuration 


Mare 
Charles.      for  Aftt  other- 


Rule  discharged  (a). 


(a)  See  RuutU  v.  PhxUip*,  14  Q.  B.  891. 


Wedne*dayt 
January  30th. 


The  party 
applying  for 
leave  to  deliver 
interrogatories 
under  The 
Common  Law 
Procedure  Act, 
1854 (17  &  18 
Vict.  c.  126. 
9.  51.),  mutt 
shew  the  nature 
of  his  case  so 
far  as  to  enable 
the  Judge  or 
the  Court  to 
form  an  opinion 
on  the  pro- 
priety of  the 
proposed  in- 
terrogatories. 
Where  the 
plaintiff  seeks 
to  deliver  in- 
terrogatories 
before  de- 
claring, he 
must,  fortius 
purpose,  do 
more  than 
produce  an 
affidavit  in  the 


ro  pre- 
scribed by 
sect.  52. 


John  Cboomes  against  Peteb  Morrison. 

nHlPSON,  on  behalf  of  the  plaintiff,  had  obtained 
a  rule  to  shew  cause  why  the  plaintiff  should  not 
be  at  liberty  to  administer  to  the  defendant  certain 
interrogatories  specified  From  the  affidavits  it  appeared 
that  the  defendant  had  appeared,  but  the  plaintiff  had 
not  yet  declared.  An  application  was  made  for  leave 
to  deliver  the  interrogatories  before  WiUes  J.  at  Cham- 
bers; when  a  technical  objection  was  taken  to  the  affi- 
davit, and  the  summons  was  adjourned  that  the  affidavit 
might  be  amended.  The  summons  was  heard  before 
Coleridge  J. ;  the  only  affidavit  produced  before  him  was 
one  by  the  plaintiff  and  his  attorney,  "  that  we  believe 
the  plaintiff  will  derive  material  benefit  in  this  cause 
from  the  discovery  which  he  seeks,  and  that  there  is  a 
good  cause  of  action  upon  the  merits."  The  learned 
Judge  refused  to  make  the  order,  but  referred  the  matter 
to  the  Court.  No  further  affidavit  was  used  by  the 
plaintiff. 

Lush  now  shewed  cause.     Sect  51  of  the  Common 
Law  Procedure   Act,  1854   (17  &   18  Vict   c.    125.), 
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authorizes  the  delivering  interrogatories  by  the  plaintiff  1856. 
with  the  declaration  or  "  at  any  other  time."  Probably  Croomeb 
that  authorizes  the  delivering  before  the  declaration.  But  Morrison. 
there  is  not  an  unlimited  power  to  administer  any  inter- 
rogatories, but  only  such  as  bring  out  the  plaintiff's  own 
case;  it  is  therefore  essential  for  him  to  shew  what  that 
case  is.  If  there  be  no  declaration  it  does  not  appear. 
[Lord  Campbell  C.  J.  He  must  always  shew  the  nature 
of  his  case :  but,  if  the  application  be  before  declaring, 
he  must  do  more,  in  order  to  satisfy  the  Court  that  the 
interrogatories  are  pertinent,  than  is  required  if  he  has 
declared.  Crompton  J.  In  practice  at  Chambers  we 
generally  act  upon  the  statements  and  counterstatements 
of  the  parties.  If  on  such  materials  a  case  is  raised 
before  the  Judge,  it  is  enough,  though  no  affidavits  were 
used  before  him.]     No  such  case  was  raised  here. 

Phip&on,  in  support  of  the  rule.  Sect  62  prescribes 
what  is  the  necessary  affidavit.  It  is  important  to  settle 
the  practice  as  to  whether  more  is  requisite. 

Lord  Campbell  C.  J.  We  may  settle  the  practice 
so  far  as  that  more  is  required  at  least  when  the  appli- 
cation is  before  declaration.  It  is  impossible  that  a 
Judge  can  exercise  his  discretion  as  to  permitting  inter- 
rogatories or  not,  unless  he  has  the  cause  of  action 
before  him. 

Coleridge,  Wightman  and  Crompton  Js.  -concurred. 

Rule  discharged. 
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Wednesdcoft 
January  30th. 


Beeston  against  Weate. 


rpHE  first  count  alleged  that,  before  and  at  the  time 
of  the  committing  &c.,  plaintiff  was  possessed  of 


Plaintiff  and 
defendant 
occupied  con- 

SoM^offand.  an(^  occupied  certain  closes  of  land,  with  the  appur- 
fo^Tw™.11"1  tenances*  at  GoM*to**>  in  Shropshire,  and  near  to  a 
and  as  far  back  certain  brook  or  rivulet,  called  Goldstone  Brook,  there: 

as  bu  living  me- 

mory  went,  the  and  that,  long  before  and  until  and  at  the  time  of  the  cora- 

occupiers  of  ° 

plaintiff *e  land  mitting  &c,  a  great  part  of  the  water  of  the  said  brook 
habit  of  nassing  or  rivulet  did  of  right  run  and  flow,  and  of  right  ought 

over  defend-        ^  ,     ...,      „    .   ,  .       ~  •«  * 

ant's  land  to 

a  brook  which 

lav  on  the 

other  side  of 

that  land,  and 

of  damming 

up  the  brook, 

when  necessary, 

so  as  to  force 

the  water  into 

an  old  artificial 

water  course 

which  ran 

across  defend- 

a?aintiff,s  land,  defendant,  well  knowing  &c,  but  contriving   &c. 


for 


he  purpose 


&c,  and  still  of  right  ought  &c,  therefrom  unto  and 
along  a  certain  water  course  or  channel,  and  thence 
across  a  certain  road  near  thereunto,  and  thence  unto, 
into,  and  through  and  over,  a  certain  close  of  defendant, 
and  from  thence  unto,  into,  through,  and  over,  the  said 
closes  of  meadow  land  of  plaintiff,  to  wit  for  the  water- 
ing of  cattle  there,  for  the  more  convenient  occupation 
and  enjoyment  thereof  by  the  occupiers  thereof:  Yet 

to 
injure  &c.  plaintiff  in  his  enjoyment  of  the  said  closes 
of  land  with  the  appurtenances,  and  whilst  he  was  so 
possessed  of  the  same,  and  so  entitled,  wrongfully  and 
unjustly,  without  the  leave  or  license,  and  against  the 
will,  of  plaintiff,  pulled  down  and  removed  certain  sods, 
soil,  and  earth  and  dams,  then  lawfully  lying  and  being 
in  and  across  the  said  brook  or  rivulet,  for  the  purpose 


plan 

They  did  this, 

Pu  - 
of  supplying 

their  cattle 
with  water, 
whenever  they 
wanted  the 
water,  except 
when  the 
owners  of  de- 
fendant's land 
used  the  water, 
as  they  did  at 
certain  seasons 
of  the  year,  for  irrigation. 

Held  that,  upon  this  evidence,  the  jury  were  warranted  in  inferring  an  user  as  of  right, 
by  the  occupiers  of  plaintiff's  land,  of  the  casement  on  defendant's  land ;  and  that,  for  the 
interruption  of  such  casement,  plaintiff  might  maintain  an  action  against  defendant. 
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of  diverting  and  turning  the  said  part  of  the  water  there  1856. 
unto,  into,  and  along  the  said  water  course  or  channel,  Bbmton 
and  unto,  and  into,  and  through  the  said  closes  of  land  weatz. 
of  plaintiff,  for  the  purposes  aforesaid  and  in  the  manner 
above  mentioned:  and  defendant  wrongfully  and  un- 
justly kept  and  continued  the  said  soil  and  earth  so 
pulled  down  and  removed,  for  a  long  space  of  time,  to 
wit  thence  hitherto;  and  thereby  wrongfully  and  un- 
justly let  down,  and  drew  off  and  diverted,  and  caused 
to  be  let  down,  drawn  off  and  diverted,  a  great  part 
of  the  water  of  the  said  brook  or  rivulet  which  of  right 
ought  to  have  run  and  flowed,  and  otherwise  might  and 
would  have  run  and  flowed,  and  hindered  and  prevented 
the  same  from  running  and  flowing,  unto,  into,  and 
along,  and  by  means  of,  the  said  water  course  or  channel, 
and  thence  unto,  into,  through  and  over  the  said  close 
of  plaintiff  for  the  purpose  aforesaid ;  whereby  the  said 
closes  of  land  of  plaintiff  have  been  and  are  greatly  lessened 
in  value ;  and  plaintiff  has  been  hindered  and  prevented 
from  enjoying  the  same  in  so  ample  and  beneficial  a 
manner  as  he,  as  such  occupier,  otherwise  might  and 
would  have  done,  and  was  entitled  to  do,  and  been 
deprived  of  his  usual,  and  rightful  and  proper  supply 
of  water  for  watering  cattle  as  aforesaid,  and  as  such 
occupier  as  aforesaid.  And  plaintiff  has  been  and  is 
otherwise  greatly  injured  and  damnified  &c. 

Second  count:  reciting  as  before,  but  stating  the  injury 
to  be  pulling  down  sods,  soil,  earth,  and  dams,  then 
lawfully  lying  and  being  in  and  across  a  certain  part  of 
the  said  water  course  or  channel  for  the  more  perfect  and 
effectual  diverting  and  turning  of  the  water  in  the  said 
water  course  or  channel  unto,  into,  and  through  and 
over  the  said  closes  of  land  of  plaintiff  for  the  purpose 
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1856.        aforesaid;  and  for  thereby  diverting  a  great  part  of  the 

Bkeston      water  of  the  said  water  course   or  channel,  which  of 

w  v-  right  ought  &c,  from  running  and  flowing  unto,  into, 

through  or  over  the  said  closes  of  plaintiff,  as  effectually 

as  it  otherwise  and  of  right  ought  to  have  done.     In 

other  respects,  the  second  count  corresponded  with  the 

the  firet,  mutatis  mutandis. 

Pleas,  1.  Not  guilty. 

2.  To  the  firet  count :  That  a  great  part  of  the  water 
of  the  said  brook  or  rivulet  did  not  of  right  run  and 
flow,  nor  of  right  ought  to  have  &c,  nor  of  right  ought 
to  run  and  flow  therefrom,  into,  and  along  a  certain 
water  course  or  channel,  and  thence  across  a  certain 
road  near  thereunto,  and  thence  unto,  into,  and  through 
and  over,  a  certain  close  of  the  defendant,  and  from 
thence  unto,  into,  through  and  over  the  said  closes  of 
meadow  land  of  plaintiff,  to  wit  for  the  watering  of 
cattle  there,  for  the  more  convenient  occupation  and 
enjoyment  thereof  by  the  occupiers  thereof,  as  in  that 
count  alleged. 

3.  A  similar  plea  to  the  second  count  (omitting 
"therefrom"> 

Issues  were  joined  on  these  pleas. 

On  the  trial,  before  Erie  J.,  at  the  last  Shropshire 
assizes,  it  appeared  that  the  defendant  was  occupier  of 
land  which  was  bounded,  on  the  south,  by  land  in  the 
occupation  of  the  plaintiff,  called  Tlie  Cow  Pasture.  A 
natural  stream  ran  along  the  north  side  of  the  defen- 
dant's land;  and  there  was  an  artificial  water  course 
passing  from  this  brook  through  the  defendant's  land 
(crossing  a  road  on  the  same  land)  to  the  land  of  the 
plaintiff.  This  water  course,  according  to  the  evidence, 
looked  as  old  sixty  years  ago  as  at  the  present  time. 
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For  more  than  forty  years,  and  as  long  back  as  living  1856. 
memory  went,  the  occupiers  of  the  plaintiff's  land  had  beebton 
been  in  the  habit  of  crossing  the  defendant's  land,  and  WEYi[TBi 
of  placing  sods  so  as  to  form  a  dam  obstructing  the 
course  of  the  water  in  the  natural  brook  immediately 
below  the  point  at  which  the  artificial  water  course 
joined  it  The  effect  of  this  was  to  throw  the  water 
into  the  artificial  water  course,  through  which  it  flowed 
across  the  defendant's  land  to  the  land  of  the  plaintiff, 
where  it  supplied  a  pit  or  pond.  This  the  occupiers  of 
the  plaintiff's  land  had  constantly  done,  for  the  purpose 
of  supplying  their  cattle  with  water,  at  such  times  as 
the  lowness  of  the  water  in  the  brook  rendered  it 
necessary.  When  the  water  was  wanted  by  the  occu- 
piers of  the  defendant's  land,  as  it  usually  was  at  certain 
seasons  of  the  year,  for  the  irrigation  of  that  land,  the 
water  did  not  reach  the  plaintiff's  land.  The  water, 
after  being  conducted  on  to  the  land  of  the  plaintiff, 
ran  off  by  another  arm  and  rejoined  the  natural  brook. 
It  was  not  denied  that  defendant  had  done  the  acts 
complained  of.  This  evidence  being  uncontradicted, 
except  by  an  unsuccessful  attempt  to  prove  an  inter- 
ruption, the  learned  Judge  told  the  jury  that,  if  the 
occupiers  of  the  plaintiff's  land,  at  the  proper  season, 
had  at  their  will  and  pleasure  turned  the  water  on  to 
their  land  for  the  purpose  of  supplying  the  cattle  with 
water,  the  plaintiff  was  entitled  to  a  verdict.  Verdict 
for  the  plaintiff. 

In  last  Term,  Whateley  obtained  a  rule  for  a  new  trial, 
"  on  the  ground  that  the  learned  Judge  misdirected  the 
jury  in  stating  to  them  that,  under  the  circumstances, 
the  plaintiff  had  a  right  to  the  easements  claimed  in 
the  declaration  for  the  purpose  of  watering  his  cattle." 

vol.  v.  3  8  e.  &  B. 
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1856.  In  this  Term  (a), 

Besston 

Wbate.  Keating,    Wkitmore  and    J.    Gray    shewed    cause. 

There  was  in  this  case  undoubtedly  a  continuous  user 
for  more  than  forty  years,  and  for  time  immemorial, 
of  the  channel  on  the  defendant's  land,  for  the  pur- 
pose of  conveying  the  water  to  the  land  of  the 
plaintiff  and  his  predecessors.  There  was  thus  a  good 
title  to  the  easement  both  at  common  law  and  under 
stat  2  &  3  W.  4.  c.  71.  s.  2.,  unless  it  be  true  that,  as 
will  be  argued  on  the  other  side,  no  such  easement  can 
be  gained  by  user  in  an  artificial  channel  The  channel, 
though  artificial,  is  full  sixty  years  old.  The  defendant, 
as  to  this  point,  relies  on  Arkwright  v.  Gell  (b).  There 
the  defendants,  in  draining  their  mine,  had  formed  a 
water  course,  by  which  the  subterraneous  water  ran  to 
the  mill  of  the  plaintifis,  and  was  used  by  the  plaintiffs 
for  their  mill  during  more  than  forty  years :  and  it  was 
held  that  the  plaintiffs  acquired  no  title  by  user  as 
against  the  defendants.  But  there  the  water  itself, 
rather  than  the  water  course,  was  artificial ;  and  all  that, 
in  fact,  had  taken  place  was,  that  the  predecessors  of 
plaintifis  in  that  case  had  submitted  to  the  user  of 
their  land  for  the  relief  of  the  mines  of  the  defendants. 
There  was  rather  an  easement  in  the  defendants  than 
in  the  plaintiff.  There  was  no  user  by  the  plaintiffs 
to  which  the  defendants  could  have  objected ;  the 
plaintiffs  had  merely  used  the  water  of  which  the 
defendants  had  relieved  their  mine.  The  defendants 
could  not  be  bound  to  keep  up  the  supply  when  the 

(a)  January  29th.     Before  Lord  Campbell  C.  J.,  Coleridge,  Wipktman 
and  Erie  Js. 

(6)  5  M.  f  r.  203. 
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mine  did  not  require  the  draining.  It  could  not  be  1856. 
supposed  that  such  a  flow  of  water  had  been  the  sub-  beeston 
ject  of  grant  by  the  defendants  or  their  predecessors.  weate. 
The  case  does  not  shew  that  an  user  in  an  artificial 
channel  is  less  capable  of  creating  an  easement  than  an 
user  in  a  natural  channel.  In  Magor  v.  Chadwick  (a)  this 
Court  pointed  out  that  Arkwright  v.  Gell  (A)  did  not  shew 
that  such  easement  might  not  be  created  in  the  case  of  an 
artificial  channel ;  but  that  the  facts  there  did  not  shew 
an  user  as  of  right  And,  accordingly,  this  Court,  in 
Magor  v.  Chadwick  (or),  refused  to  disturb  a  verdict 
where  it  had  been  found  that  the  occupier  of  a  brewery 
had  acquired,  by  user  as  of  right,  against  the  owner  of 
mines,  a  title  to  the  use  of  the  water  flowing  through 
an  artificial  adit  formed  for  draining  the  mines.  Whe- 
ther the  two  cases  can  be  quite  reconciled  it  is  not 
necessary  for  the  present  plaintiff  to  inquire.  In  this 
case  an  action  might,  at  any  time  before  the  title  was 
acquired  by  user,  have  been  maintained  by  the  owner 
of  the  plaintiff's  land  against  the  owner  of  the  defen- 
dant's land  for  going  upon  the  plaintiff's  land  in  exercise 
of  the  easement ;  so  that  the  user  was  as  of  right  But 
no  action  could  be  maintained  against  a  party  for  using 
the  waste  water,  as  in  Arkwright  v.  Gell  (b).  In  Wood 
v.  Waud  (c)  the  question  arose  as  to  the  diversion  of 
an  artificial  watercourse;  and  the  Court  of  Exchequer 
expressly  acceded  to  the  doctrine  laid  down  in  Magor 
v.  Chadwick  (a),  that  the  proposition  that  no  time  could 
give  a  right  to  the  use  of  water  flowing  through  an  arti- 
ficial channel  is  indefensible.  Greatrex  v.  Hayward{d)  is 
to  be  explained  as  Arkwright  v.  Gell  (b).  Where  the  water, 

(a)  11  A.  fr  E.  671.  (b)  bM.^W.  203. 

(c)  3  Exch.  748.  (<*)  8  ExcM.  291. 

3  s  2 
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1856.  *n  the  fira*  instance,  is  collected  by  artificial  means,  the 
Bkebton      use  °^  the  ^ater  by  the  party  through  whose  land  it  flows 

Weate  "^y  °^ten  not  ke  an  U8age  ^  °^  "S^t :  that,  however, 
is  not  the  present  case,  <4cfon  v.  Blundell  {a)  appears  not 
to  affect  the  present  question.     [Coleridge  J.     Suppose 

1  create  an  artificial  stream  for  the  purpose  of  irrigating 
my  own  land,  and  give  some  notice  that  1  do  this  only 
for  that  purpose ;  and  then  my  neighbour  comes  on  my 
land  and  makes  use  of  the  stream  for  his  own  purposes : 
may  I  not  put  an  end  to  that?  While  Somerset  House 
was  in  an  incomplete  state,  some  shops  behind  the 
building,  by  means  tof  their  windows,  enjoyed  the 
light:  it  was  contended  that  the  unfinished  state  of 
the  building  gave  sufficient  notice  to  the  occupiers  of 
these  shops;  so  that,  when  the  building  was  completed, 
and  the  windows  were  thereby  darkened,  no  legal  wrong 
was  committed:  but  I  believe  the  case  never  reached  a 
decision.  That  question  was  on  the  common  law  right. 
Erie  J.  That  rests  on  the  presumption  of  a  grant.] 
The  present  case  is  no  other  than  the  ordinary  case  of  a 
sough  across  the  land  of  a  defendant,  by  which  water 
reaches  the  land  of  a  plaintiff.  In  the  cases  in  which  the 
plaintiff  has  failed  in  establishing  his  right  to  water,  that 
has  been  in  consequence  of  the  facts  shewing  only  a 
revocable  licence,  or  in  some  way  negativing  the  pre- 
sumption of  a  grant,  and  so  destroying  the  common  law 
right;  Fentiman  v.  Smith  {b\  Hewlins  v.  Shippam  (c\ 
Cocker  v.  Cotoper  (d).  But  this  difficulty  does  not  arise 
in  the  case  of  a  claim  by  a  forty  years'  user,  under  stat. 

2  &  3  W.  4.  c.  71.  s.  2.  The  user,  in  such  case,  has 
the  effect  of  a  grant,  which  was  presumed  at  common 

(a)  12  AT.  fr  W.  324.  (6)  4  East,  107. 

(c)  5  B.  $•  C.  221.  (d)  1  a  M.  &  R.  418. 
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law,  if  the  easement  be  capable  of  grant,  as  this  clearly       1956. 
was.     Whereas,  in  such  cases  as  Arkwright  v.  Oell  (a),     beeston 
where  a  party  merely  relieves  his  land  by  discharging      ^eatb. 
the  drain  water  on  the  land  of  another,  no  grant  of  such 
drain  water  could  be  supposed. 

Whateley,  Boughey  and  Phipson,  contriu  The  plain- 
tiff had  acquired  no  right  to  divert  the  water;  and  he 
might  have  been  sued  for  doing  so,  unless  he  had 
acquired  a  right  by  user;  Mason  v.  Hill  (A).  It  is 
contended,  on  the  other  side,  that  an  easement  may 
be  acquired  by  the  user  of  water  flowing  through  an 
artificial  channel:  and  it  may  so,  provided  the  user  be 
permanent ;  but  not  if  the  user  be  temporary  only :  and 
that  is  the  effect  of  Arkwright  v.  Oell  (a),  Wood  v. 
Waud  (c)  and  Greatrex  v.  Hayvmrd  (rf).  Now  here 
the  user  was  temporary  only,  for  the  purpose  of  water- 
ing the  plaintiff's  cattle  at  the  times  when  the  water 
was  not  wanted  by  the  defendant  for  the  irrigation  of 
his  own  land.  The  Judge  should  have  told  the  jury 
that,  if  the  user  was  temporary  only,  no  title  could  be 
acquired.  Magor  v.  Chadwick  (e)  is  not  inconsistent 
with  this  view:  it  was  there  found  as  a  fact  that  the 
user  was  of  right;  and  there  was  nothing  in  the  nature 
of  the  case  to  shew  that  it  must  have  been  temporary.  In 
Broadbent  v.  Ramsbotham,  in  this  Term  (g),  the  Court  of 
Exchequer  decided  that  a  party,  entitled  to  use  the  water 
of  a  natural  brook,  had  no  right  of  action  against  an  owner 
of  land  for  stopping  the  supply  which  had  accrued  to 

(a)  5  M.  fr  W.  203.  (6)  3  B.fr  Ad.  304;  5  B.  fr  Ad.  1. 

(c)  3  ExcA.  748.  (<*)  8  Exch.  291. 

(«)  UA.bE.S7l. 

(g)  Sine*  reported,  1 1  Exch.  602. 


Wkatk. 
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1856.  *be  brook  from  the  drainage  of  the  land  and  the  over- 
BKEftT0N  flow  of  wells  on  that  land,  partly  running  through  an 
artificial  channel  In  Greatrex  v.  Hayward  (a)  the 
Court  inferred,  from  the  state  of  things  in  which  the 
user  originated,  that  the  purpose  had  been  temporary 
only,  and  might  cease  when  the  owner  of  the  land 
drained  altered  his  mode  of  draining.  [Lord  Campbell 
C.  J.  The  user  was  only  the  reception  of  the  water.] 
Suppose  the  evidence  there  had  been  that  the  party 
insisting  on  the  right  went  with  a  bucket  to  the  sough, 
and  took  the  water  thence:  could  that  have  removed 
the  objection?  It  would  not  have  supplied  an  answer 
to  the  difficulty  arising  from  the  owner  of  the  land 
drained  not  being  bound  to  keep  up  the  supply.  And 
surely  there  could  be  no  difference  between  the  user  by 
thus  draining  the  water,  and  the  reception  of  the  water 
by  the  occupiers  lower  down  the  stream.  In  Greatrex  v. 
Hayward  (a)  Alderson  B.  asked  whether  a  farmer,  by 
letting  his  liquid  manure  run  into  a  pit  in  bis  neigh- 
bour's field  for  twenty  years,  gave  such  neighbour  a 
right  to  require  the  continuance.  Would  the  case  be 
altered  if  the  neighbour  had  crossed  the  field  and 
carried  off  the  manure  P  The  nature  of  the  subject 
matter  must  be  looked  at.  Where  that,  as  in  the 
case  of  water  dropping  from  eaves,  or  drains,  shews 
that  the  taking  cannot  be  permanent,  or  as  of  right, 
no  title  can  be  acquired.  And  that  is  manifestly  so, 
when  the  owner  of  the  supposed  servient  tenement 
uses  the  water  for  irrigating  that  tenement  It  is 
impossible  to  suppose  a  grant  in  such  a  case:  that 
would  be  inconsistent  with  the  defendant's  own  user. 
There  can  be  no  difference,  as  to  this,  between  sub- 

(a)  BExch.  291. 
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terraneous  water  courses  and  those  on  the  surface  of  the       1356. 
land.     In  the  cases  in  the  Exchequer  it  was  suggested      bekbton 
that  the  taking  of  the  waste  water  appeared  to  be  by      ^EV^TB# 
permission,  not  of  right:   why  should  not  the  same 
argoment  be  applied  here,  there  being  as  much  ground 
for  inferring  a  tacit  consent  in  one  case  as  in  the  other? 
[Lord  Campbell  C.  J.     That  might  always  be  urged  in 
answer  to  a  proof  of  user  for  any  number  of  years.] 

Cur.  adv.  vult 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

We  are  of  opinion  that  the  rule  in  this  case  ought  to 
be  discharged.  The  defendant  would  be  entitled  to  our 
judgment  if,  as  he  contends,  there  was  not  sufficient 
evidence  to  justify  the  jury  in  finding  that  the  plaintiff 
had  proved  the  right  as  alleged  in  the  declaration.  But 
we  think  that  the  Judge  at  the  trial  did  well  in  refusing 
to  direct  a  nonsuit,  and  in  telling  the  jury  that,  if  they 
believed  the  facts  sworn  to  by  the  plaintiff's  witnesses, 
they  would  be  justified  in  returning  a  verdict  for  the 
plaintiff.  He  did  not  say  that  in  point  of  law  these 
facts  conclusively  proved  the  plaintiff's  case,  but  that 
the  jury  might  infer  from  them  that  the  contested  right 
was  established. 

The  defendant's  counsel,  in  arguing  that  the  plaintiff 
ought  to  have  been  nonsuited,  relied  mainly  on  Ark- 
wright  v.  Oett  (a),  Wood  v.  Waud  (b)  and  Greatrex  v. 
Hayward{c).  We  entirely  concur  in  these  decisions, 
thinking  that  the  plaintiff  did  not  in  any  of  them  support 
his  allegation  as  to  the  easement  claimed.     In  none  of 

(a)  5  M.  f  W.  203.  <b)  3  Exch.  748. 

(<•)  8  Exch.  291. 
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1856.  them  was  there  any  reasonable  ground  for  inferring 
Beeston  t',at  ^e  easement  had  been  acquired  by  prescription 
Wbate  or  S1*11**  But  we  do  not  consider  that  the  cases  lay 
down  any  such  rule  as  that  enjoyment  and  acts  which, 
without  the  existence  of  the  easement,  would  be  tortious 
and  actionable  may  not  be  evidence  of  the  right  to  the 
use  of  water,  although  it  flows  in  an  artificial  cut.  This 
doctrine  would  destroy  the  right  to  the  great  majority  of 
mill  leats  all  over  the  kingdom;  for  the  water  invariably 
runs  through  them  in  an  artificial  cut  from  the  weir 
across  the  natural  current  of  the  river  where  they  begin, 
till  the  water  is  restored  to  the  natural  current  of  the 
river :  and  it  very  frequently  happens  that  in  parts  the 
soil  belongs,  not  to  the  owner  of  the  mill,  but  to  a 
stranger.  Nevertheless,  if  the  water  has  flowed  imme- 
morially,  or  for  a  considerable  period  of  time,  from  the 
river  through  the  leat,  to  turn  the  mill,  and  the  owner 
of  the  mill  has  been  in  the  habit  of  going  on  the  soil  of 
another  to  clean  out  the  leat  and  to  repair  its  banks,  we 
conceive  that  the  right  to  do  so  might  be  established, 
and  that  an  obstruction  to  the  flow  of  water  through  the 
mill  leat  would  be  actionable.  In  the  cases  referred  to, 
regard  was  had  to  the  water  being  obtained  artificially 
by  the  owner  of  the  servient  tenement,  rather  than  to 
the  water  running  through  an  artificial  cut.  Here  the 
water  in  question  is  part  of  the  water  of  a  stream  which 
has  flowed  on  the  surface  of  the  country  from  the  time 
that  our  globe  took  its  present  conformation.  But  the 
strength  of  the  plaintiff's  case  (distinguishing  it  from 
the  cases  relied  upon  by  the  defendant)  is  that  here  the 
occupier  of  the  dominant  tenement,  for  the  purpose  of 
letting  in  the  water  from  the  natural  current  of  the 
river  into  the  artificial  cut,  and  from  the  artificial  cut 
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into  his  pond  in  The  Cow  Pasture,  was  constantly  going  1856. 
upon  the  servient  tenement,  with  notice  to  the  occupier  bee§ton  ~ 
of  the  servient  tenement,  and  doing  acts  which,  without  w*atb. 
the  easement,  would  be  trespasses.  Such  has  been  the 
practice  as  far  back  as  living  memory  goes,  and  may 
have  been  the  practice  from  time  immemorial.  Yet 
for  these  acts  no  action  has  been  brought,  nor  has  any 
complaint  been  made.  If  you  are  to  presume  that  tfrey 
took  place  by  the  licence  of  the  occupier  of  the  servient 
tenement,  then,  by  constant  user  acquiesced  in,  no  ease- 
ment can  be  acquired.  But,  if  it  were  not  that  the 
occupier  of  the  servient  tenement  has  himself  used  the 
water  flowing  through  the  artificial  cut  for  irrigation, 
no  plausible  objection  could  be  made  to  the  easement 
which  the  plaintiff  claims :  and  we  do  not  see  that  the 
use  of  the  water  on  the  servient  tenement  takes  away 
from  the  effect  of  the  use  of  it  for  the  dominant  tene- 
ment, regard  being  had  to  the  positive  acts  done  by  the 
occupier  of  the  dominant  tenement  upon  the  servient 
tenement  for  the  purpose  of  enjoying  the  easement. 

Great  stress  was  laid  by  the  defendant's  counsel  on  ^ 

the  often  repeated  assertion  that  the  artificial  cut  was 
made  for  a  temporary  purpose.  The  water  flowing 
through  the  cut  has,  as  far  back  as  living  memory  goes, 
and  probably  much  longer,  bedfc  constantly  applied  to 
two  purposes,  the  irrigation  of  the  meadow  on  one  side 
of  the  cut  and  the  watering  of  the  cattle  pasturing  on 
the  meadow  on  the  other  side  of  the  cut  These  pur- 
poses cannot  be  considered  temporary  in  their  nature, 
although  there  is  no  certainty  that  the  meadows  may 
not  at  some  remote  time  become  the  sites  of  streets  or 
squares  in  a  town.  The  defendant's  counsel  argued 
strongly  against  the  probability  of  such  a  grant,  whereby 
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1856.       the  owner  of  the  servient  tenement  would  have  deprived 

Beebton      himself  of  the  power  of  converting  it  to  any  purpose 

Weate.      inconsistent  with  the  easement  granted.     But  it  is  part 

of  the  generally  fictitious  supposition  of  a  grant,  that  it 

proceeds  upon  an  adequate  consideration. 

Exception  was  taken  to  the  Judge's  direction,  that  he 
did  not  specifically  leave  t6  the  jury  whether  the  cut 
was  made  for  a  temporary  or  for  a  permanent  purpose* 
But  he  does  not  appear  to  have  been  asked  to  leave  any 
such  a  question  to  the  jury :  and,  looking  to  the  evi- 
dence, the  answer  could  hardly  have  been  that  it  was 
for  a  temporary  purpose  within  the  meaning  of  the  term 
when  used  by  Judges  in  water  course  cases. 

We,  therefore,  do  not  think  that  we  ought  to  disturb 
the  verdict,  either  on  the  ground  that  a  nonsuit  should 
have  been  ordered,  or  that  there  was  a  defective  direction 
by  which  the  jury  may  have  been  induced  to  come  to  a 
wrong  conclusion.  ~ 

The  facts  of  the  case  were  admitted :  the  Judge  who 
tried  the  cause  was  satisfied  with  the  verdict :  and,  on 
reviewing  the  evidence,  we  see  no  reason  for  saying  that 
the  case  ought  to  be  submitted  to  another  jury. 

Rule  discharged. 
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Isaac   Nicholson  and  Robert  Tucker,  assig-  Friday] 

t,  m  t  11  January  25th. 

neea  of  Edward  Thomas  Lodge,  a  bankrupt, 
against  Albert  Gooch. 

rPHE  declaration  contained,  amongst  others,  counts  By  the  rules 

1  ,  ,  .  .  „  of  the  Stock 

for  money  bad  and  received  to  the  use  of  Lodge  Exchange, 
before  his  bankruptcy,  and  for  money  had  and  received  by  members 
to  the  use  of  the  plaintiffs  as  his  assignees.     To  these  t°0  a  dofauher 
counts  there  were  pleas  of  Never  indebted;  on  which  ^^ienees 
issue  was  taken ;  and  That  defendant  paid  the  money  *P PEDt1? by 
away  by  directions  of  Lodge  before  the  filing  of  the  a"?b®,dis" 
petition,  bonfi.  fide,  and  without  notice  of  a  previous  «My  amongst 
act  of  bankruptcy.     The  replication  to  the  last  men-  creditors  of 

,      .  . «  i  i  *  tn«  defaulter. 

tioned  plea  was,  that  the  payment  over  was  by  way  of     l.,  a  trader, 
fraudulent  preference.     Issue  thereon.  ™  the  Stock 

There  were  other  counts  and  other  pleas;  but  it  is  ^^^r' 
not  necessary  to  notice  the  rest  of  the  pleadings,  as  the  en&aSe\ 

points  rose  on  those  Set  OUt  members  of 

*■  the  Exchange 

to  pay  and 
receive  differences  on  bargains  in  the  public  funds  to  a  large  amount  on  the  account  day. 
The  day  before  the  account  day,  he  wrote  to  the  secretary  that  he  was  unable  to  meet  his 
engagements ;  he  was  accordingly  declared  a  defaulter ;  and  G.t  one  of  the  assignees  of  the 
Exchange,  received  the  amount  of  the  differences  payable  to  L.,  and  distributed  it  rateably 
amongst  the  House  creditors.  At  the  time  when  L.  wrote  the  letter  he  was  indebted  to  his 
trade  creditors,  insolvent,  and  contemplated  bankruptcy ;  but  this  was  unknown  to  G.  till  L, 
was  adjudicated  a  bankrupt  under  sect.  233  of  The  Bankrupt  Law  Consolidation  Act,  1849. 
At  the  time  of  the  adjudication  G.  had  distributed  most  of  the  money  received,  but  had  a 
small  portion  still  in  hand.     The  assignees  of  L  sued  G.  for  money  had  arid  received. 

Held,  by  the  whole  Court,  that,  assuming  that  the  letter  by  L.  was  a  fraudulent  preference 
of  his  House  creditors,  and  an  act  of  bankruptcy  on  which  an  adjudication  on  the  petition 
of  a  creditor  might  have  been  supported,  that  this  adjudication  under  sect  233  could  not 
relate  back  to  it ;  that  consequently,  being  voidable  only  and  not  void,  G.  was  justified  in 
so  far  as  he  had  acted  on  it  before  the  adjudication. 

Held  also,  that  the  balance  could  not  be  recovered  :  Lord  Campbell  C.  J.  and  Wightman 
J.  giving  judgment  because  the  contracts  out  of  which  the  differences  arose  were  illegal 
within  stat.  7  G.  2.  e.  8.,  and  the  money  therefore  no  part  of  £.*S  estate;  Crompton  J. 
concurring,  but  giving  his  judgment,  principally,  because  sect.  6  of  7  G.  2.  c.  8.  made  the 
receipt  of  the  differences  for  L.  illegal  both  in  principal  and  agent. 


1000  HILARY  TERM. 

1856.  On   the   trial,  before   Lord  Campbell  C.  J.,   at   the 

Nicholson    London  sittings  after  Hilary  term  1855,  a  verdict  was 
Gooch.       ta^en  f°r  ^e  plaintiff,  subject  to  a  case. 

By  the  case  it  appeared  that  Lodge  was  admitted  a 
member  of  the  Stock  Exchange,  or,  as  it  is  called, 
"  The  House"  subject  to  its  rules  and  regulations. 
Those  rules  are  printed ;  and  a  copy  formed  a  part  of 
the  case.  The  effect  of  those  rules,  so  far  as  material 
to  the  present  case,  was,  that  all  dealings  on  the  Stock 
Exchange  must  be  between  members;  that  a  member 
of  the  House,  unable  to  fulfil  his  engagements,  is  to  be 
declared  a  defaulter;  that  members  who  were  under 
engagements  to  pay  money  to  such  a  defaulter  should 
not  pay  it  to  him,  but  to  official  assignees,  appointed  by 
the  Stock  Exchange;  and  that  these  official  assignees 
were  to  distribute  the  proceeds  rateably  amongst  the 
members  of  the  House,  to  whom  the  defaulter  was 
under  engagements.  There  were  provisions  for  allow- 
ing, in  special  cases,  creditors,  not  members  of  the 
House,  to  participate  in  such  division,  and  for  requir- 
ing the  defaulter  to  contribute  from  his  general  estate 
towards  increasing  the  dividends;  but  nothing  in  this 
case  turned  on  these  provisions.  The  case  then  stated 
facts  which  shewed  that  Lodge,  on  the  10th  November, 
1853,  was  largely  indebted  to  his  trade  creditors  out  of 
the  House,  and  was  insolvent,  and  contemplated  bank- 
ruptcy. The  10th  November  was  the  account  day;  and 
the  11th  of  November  was  the  settling  day  on  the  Stock 
Exchange.  Had  Lodge  fulfilled  all  his  engagements  on 
that  account,  he  would  have  had,  on  the  settling  day, 
to  pay  21,886/.  13$.  9<f.,  and  to  receive  1 1,440/.  12$.  6A; 
and,  for  the  ensuing  December  account,  he  would  have 
had  to  pay  670/.,  and  to  receive  504/.  175.  6d.    The 
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nature  of  the  contracts  on  which  these  liabilities  arose       ]856. 
was  one  of  the  questions  in  the  case ;  and  the  evidence    NlcHOLgON 
as  to  that  point  is  afterwards  stated.     On  the  morning       Q  *• 
of  the  11th  November,  Lodge  wrote  to  Mr.  Webb,  the 
Secretary  of  the  Stock  Exchange,  the  following  note : 
"  Dear  Sir, — I  am  sorry  to  inform  you  that  1  am  unable 
to  fulfil  my  engagements  in  the  Stock  Exchange,  and 
request  you  will  make  it  known  to  the  members  in  the 
usual  way."    Lodge,  on  the  same  day,  committed  an  act 
of  bankruptcy.     The  defendant  was  one  of  the  three 
official  assignees  appointed   by   the   Stock   Exchange. 
The  case  then  stated  the  defendant's  further  proceed-   ' 
ings  as  follows.    "At  about  twelve  o  clock,  on  the  11th 
November,  the  defendant  came  to  the  office  of  Lodge, 
and  asked  his  clerk,  Easty,  for  Lodge'*  list  of  his  differ- 
ences, that  is  the  money  Lodge  had  to  receive  and  pay 
to  members  of  the  Stock  Exchange,  and  for  Lodge's 
books  generally.    The  list  had  not  then  been  made  out; 
but  Easty  and  Smith,  another  clerk,  afterwards  made  up 
Lodge's  books,  and  such  list  from  them.     The  defendant 
afterwards,  on  the  same  day,  called  again  at  Lodge's 
office,  and  received  from  Easty  such  list,  and  also  some 
of  Lodge's  books  which  related  only  to  stock  transac- 
tions,— Lodge  having  other  books  used  in  his  business 
of  a  broker.    The  defendant  took  with  him  to  his  office, 
adjoining  the  Stock  Exchange,  the  list  of  differences, 
and  there,  as  the  official  assignee,  and  under  the  rules 
and  usage  of  the   Exchange,  collected  and  received 
cheques  for  various  sums  of  money  from  different  mem- 
bers of  the  Stock  Exchange,  whose  names  were  on  that 
list,  and  who  had  dealings  with  Lodge,  and  would  have 
had  to  pay  him  money  for  the  November  account,  as 
hereinbefore  mentioned.      These  cheques  were  after- 
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1856.  wards  paid;  and  the  whole  amount  so  received  by  the 
NicholsojT  defendant  amounted  to  11,440/.  12*.  6d\  The  defen- 
Q^CB  dant  also,  on  the  8th  December,  1853,  being  for  the 
December  account,  received  from  a  similar  class  of 
persons,  and  in  the  same  manner,  the  further  sum  of 
504/.  17*.  6d.  These  two  amounts,  so  received  by  the 
defendant,  were  by  him  disposed  of  under  and  according 
to  the  rules  and  usage  of  the  Exchange,  as  follows. 
On  the  16th  November,  the  defendant  paid  rateably  a 
dividend  (within  a  fraction)  of  9*.  in  the  pound  to 
members  of  the  Stock  Exchange,  with  whom  Lodge  had 
had  such  dealings  as  hereinbefore  mentioned  for  the 
November  account,  on  which  they  would  have  had  to 
receive  from  Lodge.  On  the  7th  December  the  defen- 
dant paid  to  the  same  persons,  and  on  the  same  account, 
a  further  dividend  of  1*.  6<£  in  the  pound.  On  the 
8th  December,  the  defendant  paid  rateably  a  dividend 
of  10*.  6d  in  the  pound  to  members  of  the  Stock 
Exchange,  with  whom  Lodge  had  had  dealings  as  herein- 
before mentioned  for  the  December  account,  and  who 
would  have  had  to  receive  from  Lodge.  Such  payments 
so  made  by  the  defendant  amounted  to  all  the  money 
received,  except  138£  6*.  9d. :  and,  after  the  above  pay- 
ments were  made,  the  defendant,  on  the  2d  day  of 
January,  1854,  paid  this  sum  of  138/.  6*.  9 d.  to  the 
treasurer  of  the  fund  for  decayed  members,  in  accordance 
with  the  rules  of  the  Stock  Exchange,  until  funds  may 
arise  to  make  it  worth  while  to  pay  a  further  dividend. 

On  the  23rd  November,  1853,  Lodge  presented  a  peti- 
tion to  the  Court  of  Bankruptcy  for  private  arrangement 
with  his  creditors,  under  the  211th  section  of  The  Bank- 
rupt Law  Consolidation  Act,  1849  (12  &  13  Vict  c.  106.): 
and,  the  necessary  proportion  of  creditors  present  at  the 


XIX.  VICTORIA.  1003 

second  sitting,  which  was  held  on  the  31st  December,  1853,        1356. 
not  acceding  to  the  proposals  made,  the  proceedings    NlCH0L80N 
under  the  petition  were  adjourned  by  the  commissioner      qooch 
into  the  public  court ;  and  Lodge  was  thereupon,  on  the 
31st  December,  1853,  and  under  the  provisions  of  the 
223rd  section  of  The  Bankrupt  Law  Consolidation  Act, 
1849,  adjudged  and  declared  bankrupt.     The  plaintiff 
Nicholson  is  the  official  assignee,  and  the  plaintiff  Tucker 
the  creditors9  assignee,  under  the  bankruptcy. 

The  defendant  was  not  aware  that  Lodge  had  any 
creditors  off  the  Exchange,  or  that  any  proceedings 
were  being  taken  by  him,  or  by  any  such  creditors 
against  him  in  respect  to  their  debts,  or  that  Lodge  had 
committed  any  act  of  bankruptcy,  until  he  saw  the 
advertisement  of  adjudication  on  the  4th  January, 
1854.  The  defendant  was  not  aware,  before  the  11th 
of  November,  of  any  difficulties  that  Lodge  was  in, 
or  of  any  probability  of  his  becoming  a  defaulter. 
The  defendant  knew  that  Lodge  kept  his  carriage,  and 
thought  he  was  a  man  of  wealth.  At  a  meeting  of 
Lodge**  creditors  in  the  Exchange  held  on  the  17th 
November,  at  which  defendant  was  present,  Lodge  stated 
that  he  had  no  debts  out  of  the  House,  and  that  he 
expected  eventually  to  be  able  to  pay  20*.  in  the  pound. 
Throughout  the  proceedings  of  the  defendant  he  de- 
parted in  no  respect  from  the  fulfilment  of  the  rules 
of  the  Exchange,  and  acted  thereon,  and  complied 
therewith,  implicitly.  With  respect  to  the  dealings  of 
Lodge  with  members  of  the  Stock  Exchange  for  the 
November  and  December  account  days  respectively, 
which  have  been  hereinbefore  mentioned,  and  in  re- 
spect of  which  the  whole  of  the  aforesaid  moneys  were 
received  by  the  defendant,  it  was  agreed  by  the  plain- 


▼. 

Gooch. 


1004  HILARY  TERM. 

1856.  tiffs  and  the  defendant,  at  the  trial  of  the  cause,  that 
Nicholson"  8°me  membera  °f  ^e  Stock  Exchange,  with  whom 
Lodge  had  dealings  for  those  account  days,  should  be 
called  as  witnesses,  and  that  the  account  which  they 
gave  of  their  transactions  with  Lodge  should  be  taken 
as  specimens  of  the  whole  of  Lodge's  transactions  out  of 
which  the  moneys  received  and  paid  away  by  the 
defendant  resulted. 

The  case  then  set  out  verbatim  a  transcript  of  the 
short  hand  writer's  notes  of  the  evidence  of  the  witnesses 
thus  called. 

The  result  of  this  evidence  was,  that  on  the  Stock 
Exchange  dealings  are  either  for  money,  or  on  account 
Dealings  for  money  are  where  the  stock  is  to  be  de- 
livered and  paid  for  at  once,  and  are  the  exception. 
Dealings  for  the  account,  which  are  the  usual  dealings, 
are  where  the  bargains  are  for  stock  to  be  settled  for 
on  a  fixed  future  day  called  the  account  day.  In 
dealing  together  the  members  deal  with  each  other, 
never  disclosing  the  names  of  their  principals;  and  there 
is  nothing  in  the  form  of  the  contract  to  indicate 
whether  the  member  who  makes  the  contract  to  buy 
stock  for  the  account  day  is  acting  for  a  person  really 
intending  when  the  account  day  comes  to  exchange 
money  for  stock,  or  for  a  person  intending  to  pay  or 
receive  the  difference  between  the  contract  price  and 
the  price  of  the  stock  on  that  day.  When  the  account 
day  comes,  two  members  who  have  had  dealings  with 
each  other  set  off  against  each  other  the  quantities  of 
stock  which  they  have  under  their  different  contracts 
respectively  engaged  on  that  day  to  deliver  and  to 
receive ;  the  balance  of  the  stock  is  met  by  an  actual 
delivery  of  as  much  stock  as  the  parties  really  want ; 


▼. 
Gooch. 


XIX.  VICTORIA.  1005 

and  by  a  fictitious  bargain  for  the  sale,  at  the  price  1856. 
of  the  dajr,  of  as  much  stock  as  will,  when  set  off,  cover  nicholtow 
the  balance,  and  leave  nothing  to  be  done  but  to  settle 
for  the  difference  of  the  prices.  The  prices  of  the 
stocks  sold  and  bought,  whether  the  bargains  be  real 
or  fictitious,  are  set  against  each  other,  and  the  balance 
paid  in  money,  on  the  ensuing  or  settling  day.  The 
quantity  of  stock  actually  delivered  on  any  account 
day  depends  upon  the  number  of  principals  who  have 
contracted  with  a  view  to  a  real  purchase,  and  is 
generally  small  in  proportion  to  the  amount  of  the 
nominal  transactions.  From  this  statement,  which  is 
not  in  the  words  of  the  witnesses,  but  seems  to  be  the 
effect  of  their  evidence,  it  follows  that  real  sales  and 
speculative  transactions  are  so  mixed  together  that  it  is 
impossible  to  disentangle  them.  One  transaction.,  in  which 
Lodge  had  been  engaged  for  the  November  account,  was 
for  a  principal,  The  Palladium  Insurance  Company,  who 
really  intended  to  buy  stock:  all  the  others  (including  the 
whole  of  those  resulting  in  the  differences  payable  to  him, 
which  made  up  the  sum  received  by  the  defendant)  were 
entered  into  as  speculations,  with  the  intention  to  settle 
them  without  the  transfer  of  any  stock,  and  on  behalf  of 
persons  not  possessed  of  stock.  The  jury,  being  asked 
their  opinion,  found  "that  the  majority  of  the  transac- 
tions were  of  a  speculative  character,  with  the  intention  of 
merely  settling  the  differences ;  but  we  cannot  say  that 
both  parties  at  the  time  of  the  contracts  understood  that 
it  was  only  to  pay  or  receive  differences."  It  was  agreed 
that  the  Court  might  draw  inferences  of  fact  from  the 
case  above  abstracted. 

The  question  for  the  Court  was,  Whether  the  plaintiffs 
were  entitled  to  recover  from  the  defendant  any,  and 

vol.  v.  3  t  E.  &  B. 
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1856.       what,  amount  of  the  money  received  by  him  as  stated  io 
Nicholson     "*e  case. 
Gooch.  The  case  was  now  argued  (a). 

Wilde,  for  the  plaintiffs.  It  is  clear  in  fact  that,  at  the 
time  when  Lodge  wrote  to  inform  the  Secretary  of  the 
Stock  Exchange  that  he  was  unable  to  meet  his  engage- 
ments, he  was  insolvent  and  contemplated  bankruptcy. 
It  is  also  clear  that  he  knew  that  the  effect  of  his  letter 
would  be  that  the  large  sum  owing  by  his  House  debtors 
would  be  handed  over  to  the  official  assignees  of  the 
Stock  Exchange  for  the  benefit  of  a  particular  class  of 
his  creditors,  namely  those  who  were  members  of  the 
Stock  Exchange.  His  act  is  as  much  a  fraudulent  pre- 
ference of  those  creditors  as  if  he  had  directly  handed 
over  the  money  to  them.  There  is  nothing  to  shew 
that  the  contracts  on  which  those  sums  became  due  are 
illegal.  Those  who  deal  on  the  Stock  Exchange  do 
not  know  which  contracts  are  speculative  and  which  for 
a  real  transfer.  It  may  be  that  this  evades  Sir  John 
Barnard's  Act  7  G.  2.  e.  8.  [Crompton  J.  Those  who 
framed  that  Act  foresaw  the  probability  that  it  would  be 
evaded  by  a  system  like  that  described  in  the  evidence; 
and  therefore  the  Legislature,  pointedly  and  in  ex- 
press terms,  forbade,  by  sect  5,  any  system  for  settling 
differences  without  the  actual  delivery  of  stock,  and,  by 
sect.  8,  forbade  any  contract  for  the  sale  of  stock  except 
where  the  seller  was  in  possession  of  the  stock.  The 
mode  of  settlement  described  in  the  evidence  is  con- 
trary to  both  sections,  even  on  the  assumption  that 
when  the  contracts  were  made  there  was  an  intention 

(a)  Before  Lord  Campbell  C.  J.,  Wtghiman  and  Crompton  Js.  The 
argument  was  not  completed  on  tbis  day,  and  was  resumed  on  Jdnmaty 
26th  before  tbe  same  Judges. 


▼. 
Gooch. 
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to  end  the   transactions  by  an  actual  delivery.]     It        1856. 
would    seem    that    if   the    stock    was    procured    and     NlCHOLSON 
delivered  the  contract  would  not  be  illegal.     In  Mor- 
timer v.   My  Gallon  (a)    Lord   Abinger  says   that    Sir 
John  Barnard's  Act   "was   made   for  the   purpose  of 
preventing  what  is  declared  to  be  an  illegal  trafficking 
in  the  funds,  by  selling  fictitious  stock  merely  by  way 
of  differences;  but  it  never  was  intended  to  affect  bonft 
fide  sales  of  stock,  or  to  say,  if  a  man  undertakes  to  sell 
stock  to  another,  and  transfers   the  actual  stock,  and 
delivers  it  to  him,  and  he  accepts  the  stock,  that  that 
is  not  a  lawful  transaction.     That  is  not  a  case  within 
the  statute  at  all    True :  the  plaintiff  had  not  the  stock 
at  the  time  it  was  purchased,  but  he  had  it  before  it  was 
invested  in  the  name  of  the  defendant ;  and  whether  he 
transferred   it   to   the  defendant   himself,  or  procured 
another  person  to  transfer  it  for  him,  makes  no  differ- 
ence.    In  point  of  fact,  he  procured  stock ;  and  through 
his  instrumentality,  the  defendant  became  possessed  of 
the  stock;  and  therefore,  whether  he  had  it  transferred 
into  his  own  name  first,  and  then  retransferred  it,  makes 
no  difference.     I  therefore  think  there  is  nothing  in  that 
objection."    [Crompton  J.    In  M*Callan  v.  Mortimer  (i), 
in  error  on  the  pleadings  in  that  case,  the  Court  of 
Exchequer  Chamber  affirm  the  judgment  on  the  ground 
that  the  contract  to  pay  for  stock  actually  sold  and 
delivered  was  valid,  though  the  executory  contract,  in 
furtherance  of  which  it  was  delivered,  might  be  illegal.] 
Supposing  that  the  contracts  were  void,  still  the  plain- 
tiffs are  entitled  to  recover.    Lodge  might  have  gone  on 

(a)  6  M.  &  W.  58.  70. 

(&)  9  M.  &  W.  636.,  in  Ezcb.  Co.,  affirming  the  judgment  of  the  Ex. 
chequer  in  Mortimer  ▼.  M'CaOan,  7  M.&W.  20. 
3   T   2 


OOOCH. 
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1856.  the  Stock  Exchange  and  received  this  money  himself.  If 
Nichoi  bon  ^e  k*^  done  8°  there  can  be  no  question  but  that  it  would 
have  been  part  of  his  estate,  and  have  passed  to  the 
plaintiffs,  his  assignees.  Instead  of  doing  so,  he  writes 
a  letter  to  the  Secretary  of  the  Stock  Exchange,  the 
effect  of  which,  when  coupled  with  the  rules  to  which 
as  a  member  he  had  subscribed,  was  to  direct  that  one 
of  the  official  assignees  should  receive  -that  money. 
When  Gooch  by  virtue  of  that  authority  received  the 
money,  he  held  it  for  Lodge;  Tenant  v.  Elliott  (a).  He 
received  it  with  directions  to  hand  it  over  to  a  particular 
class  of  creditors:  but  that  was  in  fraud  of  the  bankrupt 
laws.  Suppose  a  trader  had  a  bargain  for  goods  so 
tainted  with  something  illegal  (as,  for  instance,  smug- 
gling) that  he  could  not  enforce  delivery,  though  it  was 
morally  certain  the  goods  would  be  delivered.  If  that 
trader,  in  contemplation  of  bankruptcy,  directed  a 
wharfinger  to  receive  those  goods  and  hand  them  over 
to  a  favoured  creditor,  and  that  was  done,  could  any 
one,  when  the  trader's  assignees  claimed  the  proceeds  of 
those  goods,  rely  on  the  original  illegality  of  the  bar- 
gain ?  The  purpose  to  which  the  money  was  applied 
being  illegal,  the  defendant  cannot  set  up  as  a  defence 
that  he  has  so  applied  it;  Townson  v.  Wihon  (b\ 
Chappell  v.  Poles  (c). 

Sir  F.  Thesiger,  contriL  The  defendant  never  re- 
ceived this  money  for  the  use,  either  of  Lodge  before 
his  bankruptcy,  or  of  the  assignees  after  it.  He  received 
it  from  the  beginning  for  a  special  purpose,  not  for 
Lodge;  and  this  special  purpose  he  fulfilled.  Even  if 
the  plaintiffs  were  correct  in  saying  that  the  payments 

(a)  1  B.  $■  P.  3.  (6)  1  Camp  396. 

(c)  2  M.  §•  W.  867. 
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to  Gooch  were  by  way  of  fraudulent  preference,  and  so  1856. 
voidable  at  the  option  of  the  assignees,  they  would  be  Nicholson 
voidable  only,  not  void :  and,  as  Gooch  handed  over  the  qoocu 
money  before  the  transactions  were  avoided,  no  action  can 
be  maintained  against  him ;  StevensOn  v.  Newnham  (a). 
It  is  true  that,  where  the  transaction  impeached  as  a 
fraudulent  preference  may  be  itself  the  act  of  bank- 
ruptcy on  which  the  adjudication  is  supported,  it  is 
void  by  relation.  That  is  the  case  when  the  adjudication 
is  on  the  petition  of  a  creditor,  whose  debt  accrued  before 
the  transaction.  But  this  is  an  adjudication  under  sect. 
223  of  The  Bankrupt  Law  Consolidation  Act,  1849,  and 
is  not  founded  on  any  act  of  bankruptcy ;  and  there  can 
be  no  relation  back  before  the  adjudication.  It  is  in  this 
respect  like  the  adjudication  under  stat.  7  &  8  Vict  e.  96. 
s.  41. ;  Stevenson  v.  Newnham  (a).  Now  in  the  present 
case  Crooch  had  paid  away  almost  all  the  money  before 
the  date  of  the  adjudication,  on  the  3 1st  December ■, 
1853,  without  notice  of  any  act  of  bankruptcy.  Even 
on  the  assumption  that  the  receipt  of  the  differences 
by  Crooch  was  an  act  of  bankruptcy  in  Lodge,  Gooch 
did  not  know  it  to  be  so.  But  there  was  a  sum  of 
138/.  6«.  9d.  not  disposed  of  till  the  second  of  January ; 
and  perhaps  it  is  necessary  to  consider  the  other  points 
as  to  that  sum.  Now,  first,  that  was  never  money  the 
property  of  Lodge ;  for,  not  only  could  he  not  enforce 
payment  of  it,  but  the  payment  itself  was  illegal  under 
Sir  John  Barnard's  Act.  In  order  to  make  a  claim 
to  this  money,  the  plaintiffs  must  use  the  illegal  con- 
tracts as  part  of  their  case ;  in  that  respect  this  case 
differs  from  Chappell  v.  Poks(b)  and  Tenant  v.  Elliott(c). 
Gooch  never  promised  to  hold  the  money  for  Lodge; 

(a)  13  Com.  B.  285.  (*)  2  M .  $■  W.  867. 

(c)  1  B.  fr  2*.  3. 
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1856.  the  plaintiffs  seek  by  force  of  law  to  make  him  an  agent 
Nicholson  to  m»ke  illegal  payments,  contrary  to  his  intention. 
Gooch.  And,  assuming  that  the  contracts  were  all  legal,  and 
the  money  recoverable  at  law  by  Lodge,  still  there  was 
no  fraudulent  preference;  for  Lodge  had,  long  before, 
given  authority  to  the  Stock  Exchange  assignees  to 
take  his  House  debts  in  case  he  became  a  de&ulter. 
His  act  was,  therefore,  not  voluntary;  and  that  is 
essential  to  making  it  a  fraudulent  preference;  Van 
Casteel  v.  Booker  (a).  [Wightman  J.  He  tells  the 
secretary  of  his  insolvent  state.  Suppose  a  trader  goes 
to  a  creditor  who  has  a  warrant  of  attorney,  and  tells  him 
how  his  affairs  are,  with  the  intention  that  the  creditor 
may  issue  execution  and  pay  himself.  Would  not  that 
be  a  fraudulent  preference  ?] 

Wilde,  in  reply.  The  effect  of  the  Stock  Exchange 
rules  is  to  give  the  members  a  preference  over  the 
creditors.     This  should  not  be  permitted. 

Cur.  adv.  vult. 

IS?C  J       kon*  Campbell  C.  J.,  in  this  Term  (January  31st), 
Wightman  J.   delivered  the  judgment  of  himself  and  Wightman  J. 

With  respect  to  the  great  bulk  of  the  money  sought 
to  be  recovered,  which  the  defendant  had  paid  over 
before  the  adjudication  of  the  bankruptcy  on  the  31st 
of  December  1853,  we  have  not  entertained  any  doubt 
This  adjudication  proceeding  on  the  223d  section  of 
The  Bankrupt  Law  Consolidation  Act,  1849,  the  title 
of  the  assignees  cannot  relate  to  any  prior  act  of  bank- 
ruptcy; and  the  money  had  been  bona  fide  paid  over 
by  the  defendant  before  he  had  any  notice  of  any 
act  of  bankruptcy.     The  claim   of  the    assignees  to 

(«)  2Exeh.69l. 
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this  money  must  rest,  and  was  rested,  on  fraudulent        jgse. 

preference.  — 

^  Nicholson 

But  suppose  that,  as  between  the  bankrupt  and  the  Gq*ch 
creditors  who  received  the  money,  this  was  a  fraudulent 
preference  which  the  assignees  were  entitled  to  disaffirm,  CampUUC.  J. 
we  are  of  opinion  that  the  action  for  the  money  cannot  ^v*'*™  J« 
be  maintained  against  the  present  defendant  At  the 
time  when  he  received  it  Lodge  must  still  be  considered 
sui  juris;  and,  by  Lodge's  authority,  he  must  be  con- 
sidered as  having  distributed  it  among  the  Stock 
Exchange  creditors.  It  therefore  vested  in  them, 
subject  to  be  devested  by  the  assignees.  The  assignees 
had  taken  no  step  to  assert  their  claim  till  the  money 
was  in  the  hands  of  the  creditors.  If  the  money  was 
received  by  way  of  fraudulent  preference,  the  creditors 
who  received  it  are  liable  to  the  assignees;  and  it  is  only 
in  an  action  against  these  individuals  that  the  right  of 
the  assignees  can  be  tried.  The  defendant  must  be 
regarded  as  the  mere  conduit  through  which  the  money 
passed.  In  his  hands  it  was  never  money  had  and 
received  to  the  use  of  the  assignees;  and  neither  can 
they,  nor  could  Lodge,  complain  of  the  manner  in  which 
he  distributed  it  according  to  the  rules  of  the  Stock 
Exchange.  But  there  was  a  small  part  of  the  money, 
138i  6 s.  9  A,  collected  by  Gooch,  which  remained  in  his 
hands  on  the  31st  of  December,  and  which  he  did  not 
pay  over  according  to  the  rules  of  the  Stock  Exchange 
till  after  the  adjudication.  We  are  therefore  obliged  to 
determine  a  question  of  more  difficulty,  Whether  this 
was  part  of  the  personal  estate  of  the  bankrupt  which 
vested  in  the  assignees? 

In  doing  so,  we  must  first  consider  the  nature  of  the 
contracts  from  which  the  money  resulted.  These  we 
hold  to  have  been  not  only  void,  but  illegal  in  their 
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1856.       inception.     They  had  the  form  of  legal  contracts  for 

Nicholson    ^e   8a^e   an<*   deHwy  of  stock :    but,  looking   to  the 

Gooch       evidence  set  forth  in  the  special  case,  we  come  to  the 

conclusion  that  they  were  mere  wagers  on  the  price  of 

Campbell  c.  J.  8tocks  on  the  account  day  compared  with  the  price  on 
Wightman  J.  fa  day  of  fa  g^p^rf  ^le,  and  that  they  are  contrary 
to  stat.  7  G.  2.  c.  8.  (commonly  called  Sir  John  Bar- 
nard's Act),  "  to  prevent  the  infamous  practice  of  stock 
jobbing."  The  seller  does  not  appear  to  have  had  the 
stock  sold  nor  any  intention  of  procuring  it;  and  the 
purchaser  had  no  expectation  that  it  ever  would  be 
delivered  to  him.  We  are  not  to  consider  what  the 
rights  of  the  parties  were,  if  the  contract  had  really 
been  such  as  is  expressed  in  the  written  document,  but 
what  the  parties  really  intended  when  the  contract  was 
entered  into.  The  witnesses  examined  clearly  shewed 
that  at  the  time  of  the  supposed  sale  there  was  no 
intention  on  either  side  that  stock  should  be  delivered, 
and  that,  in  truth,  the  contract  was  to  be  settled  by  the 
payment  of  differences.  •  On  this  footing  the  contracts 
actually  were  settled,  whatever  form  might  be  gone 
through,  with  a  view  to  evade  the  statute,  of  giving  the 
name  of  a  person  who  had  the  stock  or  of  concocting  a 
repurchase.  The  finding  of  the  jury  is  imperfect ;  and 
they  seem  to  have  taken  into  consideration  one  bona 
fide  transaction  for  the  actual  sale  of  stock  to  77** 
Palladium  Insurance  Office,  in  which  Lodge  had  been 
concerned;  but  that  had  nothing  whatever  to  do  with 
the  transactions  out  of  which  this  action  arose.  It  is 
agreed  by  the  special  case  that  the  Court  may  draw 
inferences  of  fact;  and  from  the  evidence  stated  we 
draw  the  inference  that,  at  the  time  when  these  contracts 
were  entered  into,  it  was  the  intention  of  both  parties 
that  no  stock  should  be  delivered,  and  that  the  trans* 
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actions   should   end    in    the    payment   or    receipt    of       1856. 
differences  as  the  stocks  should  rise  or  fall.  NlcHOl#gON 

This  being  so,  can  there  be  any  doubt  that  the  con-      qooch. 
tracts  were  illegal,  and  that  the  parties  who  entered  into 
them  were  subject  to  a  penalty  ?    The  distinction  must  campuac.  J. 
be  borne  in  mind  between  such  dealings  in  the  public    m9htmm*  J- 
securities,  and  similar  dealings  in  shares,  or  other  com- 
modities, to  which  Sir  John  Barnard's  Act  does  not 
apply.     By  the  latter  dealings  no  offence  is  committed ; 
although,  as  the  contract  resolves  itself  into  a  wager,  no 
action  can  now  be  brought  to  enforce  it.     But  such 
dealings  in  the  public  securities  are  expressly  prohibited 
by  the  Legislature,  and  made  positively  penal. 

Mr.  Wilde  indeed  contended  that  Sir  John  Barnard's 
Act  may  always  be  evaded  by  going  through  the  forms 
which  were  here  adopted:  and  he  relied  upon  the  case 
of  Mortimer  v.  M'Callan  (a).  That  case,  we  think,  was 
well  decided;  the  action  was  brought  for  stock  sold, 
delivered  and  accepted.  The  stock  was  actually  de- 
livered to  the  defendant,  and  was  actually  accepted  by 
him ;  and  the  only  defence  was  that  the  plaintiff  had 
procured  this  stock  from  another  person,  there  having 
been  at  the  time  of  the  contract  a  bona  fide  intention 
that  the  stock  should  be  sold,  delivered  and  accepted, 
the  stipulated  purchase  money  being  paid  for  it  Such 
a  transaction  was  not  within  Sir  John  Barnard's  Act : 
but  the  transactions  which  we  have  to  consider  clearly 
are ;  and  it  cannot  be  seriously  urged  that 'they  may  be 
made  valid  and  innocent  by  any  contrivance  to  disguise 
their  real  nature  and  character. 

We  must  likewise  observe  that  the  settlement  of  the 
differences,  which  we  before  noticed  with  the  view  of 

(a)  6  M  %  Jf.  58. 
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1856*       proving  the  intention  of  the  parties  when  they  entered 

Nicholson'  *nto  d*e  contracts,  was  expressly  in  violation  of  the 

Gooch.       ^^  Bec^on  °f  Sir  John  Barnard?*  Act,  and  subjected 

the  parties  respectively  to  a  penalty  of  100£     By  this 

Campbea  C.  J.  violation  of  the  law  was  the  money  produced  which  the 

tg      *  '    plaintiffs  now  seek  to  answer. 

The  remaining  material  fact  is  that  this  money  was 
not  paid  to  the  defendant  as  the  agent  of  Lodge  by  those 
who  were  indebted  to  Lodge  on  these  wagering  contracts 
for  Lodge's  benefit,  and  to  be  paid  over  to  him;  but  that 
the  money  was  paid  with  an  entirely  different  destina- 
tion, viz.,  that  it  might  be  distributed  among  Lodge** 
Stock  Exchange  creditors  according  to  the  rules  of  the 
Stock  Exchange. 

From  these  premises  we  draw  the  legal  conclusion 
that  the  money  so  paid  to  the  defendant  was  no  part  of 
the  estate  or  effects  of  Lodge  which  the  plaintiffs  as  his 
assignees  can  claim. 

In  the  first  place,  it  is  quite  certain  that  neither  he 
nor  they  could  have  maintained  any  action  to  enforce 
the  contracts.  Still  it  may  be  contended  that  the 
defendant  shall  not  be  permitted  to  set  up  the  illegality 
of  the  transaction:  and  so,  according  to  Tenant  v.  El- 
liott (a),  it  would  have  been,  had  the  defendant  received 
the  money  as  the  agent  of  Lodge  for  his  use.  Butter  J. 
there  asks:  "Can  the  defendant  then  in  conscience 
keep  the  money  so  paid  ?  For  what  purpose  should  he 
retain  it?  To  whom  is  he  to  pay  it  over,  who  is 
entitled  to  it  but  the  plaintiff?"  The  answer  to  these 
questions  in  the  present  case  is,  that  the  defendant  in 
conscience  might  keep  the  money  to  be  distributed 
among  the  Stock  Exchange  creditors  of  Lodge,  that 
(o)  \  B.$  P.  3. 
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according  to  tbe  mandatum  on  which  he  was  intrusted        1856. 

with  it  he  was  bound  to  retain  it  for  them,  and  to  pay  Nicholson 
it  over  to  them,  and  that  they  and  not  Lodge,  or  his       gooch. 
assignees,  were  entitled  to  receive  it 

Lord 

Mi  Lodge  bad  not  been  made  a  bankrupt  he  could  not  Campbell  c.  J. 
have  maintained  an  action  against  Gooch  to  recover  this  m9himan  J- 
money,  which  was  voluntarily  paid  on  an  illegal  con- 
sideration, for  the  benefit  of  others.  Suppose  a  contract 
between  A.  and  B*  that,  in  consideration  that  B.  shall 
murder  A.9b  enemy,  A.  will  pay  him  100£  The  deed 
being  done,  A.  pays  the  money  to  C,  saying  that  it  is 
the  stipulated  reward  for  the  murder,  but  that  it  shall 
be  applied  in  purchasing  masses  for  the  soul  of  the 
deceased,  and  C.  so  applies  it  There  seems  no  ground 
for  contending  that  B.  could  maintain  an  action  against 
C.  to  recover  the  amount.  But  in  principle  this  closely 
resembles  the  transaction  on  which  we  have  to  deter- 
mine: and  it  can  make  no  difference  whether  the 
illegality  arises  from  the  committing  of  a  capital  felony 
or  the  violation  of  an  Act  of  Parliament  constituting  a 
mere  misdemeanor.  If  Lodge,  not  having  been  made  a 
bankrupt,  never  could  have  sued  for  this  money,  we  are 
not  aware  of  any  principle  upon  which  a  right  of  suing 
for  it  can  be  vested  in  his  assignees. 

We  were  very  impressively  called  upon  by  Mr.  Wilde 
to  come  to  a  decision  which  would  defeat  the  attempt 
of  the  members  of  the  Stock  Exchange  to  set  up  a 
code  for  regulating  transactions  there  at  variance  with 
the  general  law  of  the  land  for  the  equal  distribution  of 
the  property  of  a  bankrupt  among  all  his  creditors. 
Unfortunately,  the  only  mode  which  he  pointed  out  for 
effecting  this  object  was  for  us  to  repeal  Sir  John 
Barnard's  Act,  or,  in  other  words,  to  treat  it  as  a  nullity. 
But  we  are  bound  to  give  effect  to  this  statute,  and 
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1856.        therefore,  as  to  the  whole  of  the  sum  sought   to   he 
Nicholson    recovere^»  to  pronounce  judgment  for  ftie  defendant 


Gooch. 


Crompton  J.  I  entirely  concur  with  the  rest  of  the 
CrompioH  J.  Court  jn  the  view  wjjjcjj  ^gy  jjave  taken  on  the  ques- 
tion of  the  fraudulent  preference,  which  disposes  of  the 
principal  part  of  the  sum  in  dispute  in  this  case.  And  I 
agree  with  them  in  the  result  at  which  they  have  arrived 
as  to  the  sum  of  138£  6*.  dd.  remaining  in  the  hands  of 
the  defendant  after  the  bankruptcy:  but  I  wish  to  rest 
my  judgment  with  regard  to  that  sum  upon  two 
grounds. 

The  first  and  principal  of  these  grounds  is,  that  the 
receiving  the  money  for  the  differences  was,  in  both 
the  principal  and  the  agent,  an  illegal  act,  expressly 
forbidden  and  made  penal  by  the  5th  section  of  the 
statute  against  stockjobbing,  and  that  out  of  such  illegal 
receiving  no  action  can  arise,  according  to  the  doctrine 
acted  upon  by  Lord  Tenterden  in  McGregor  v.  Lowe  (a). 
In  that  case,  though  the  money  was  expressly  received 
for  the  plaintiff,  the  action  was  held  not  maintainable, 
because  such  receipt  itself  was  illegal,  and  part  of  an 
illegal  transaction  in  which  both  the  principal  and  agent 
were  concerned.  No  action  can  be  founded  on,  or 
arise  out  of,  an  illegal  act ;  and  the  doctrine  acted  on  in 
Tenant  v.  Elliott  (b)  and  cases  of  that  description  is 
quite  consistent  with  this  principle.  The  doctrine  of 
these  cases  is,  as  laid  down  by  BuUer  J.  in  Farmer  v. 
Russell  (c\  that  the  action  of  money  had  and  received 
is  not  founded  on  the  illegal  contract,  but  on  a  ground 
totally  distinct  from  it,  on  the  receiving  the  money  for 
the  plaintiff.     Such  receipt  of  money  was  in  those  cases 

(a)  /?.  $■  Af.  67.  (6)  I  B.f  P.  3. 

(c)   I  B.fr  P.  296. 


Crompton  J. 
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a  legal  act;  for  there  is  nothing  illegal  in  paying  money  1856. 
which  cannot  be  recovered  owing  to  the  law  having  de-  Nicholson 
clared  the  contract  illegal,  and  having  prevented  its  being  Goocr. 
enforceable  at  law.  It  may  often  be  honourable  and 
proper  to  pay  a  bet,  even  though  lost  at  an  illegal  game ; 
and,  if  I  pay  a  sum  of  money  to  the  agent  of  the  winner 
of  such  bet,  who  receives  it  for  him,  there  is  no  illegality 
in  such  receipt  to  prevent  an  action  for  money  had  and 
received  lying.  So  also,  in  the  case  of  an  immoral  con- 
sideration, though  no  action  can  lie  on  a  promise  founded 
on  such  consideration,  yet  it  may  often  be  right  and 
proper,  and  even  a  duty,  to  pay  the  money  promised  to 
the  party,  although  such  party  may  have  been  concerned 
in  the  immorality :  and  in  such  case  the  receipt  by  an 
agent,  not  being  illegal,  may  well  be  the  foundation  of 
an  action. 

The  receipt  of  the  money  however  must  always  be 
the  foundation  of  the  action  for  money  had  and  received ; 
and,  if  that  receipt  be  illegal  on  the  part  of  the  principal 
and  agent,  no  action  can,  I  think,  arise  on  such  receipt. 
To  such  cases  the  doctrine  that  you  may  rely  on  the 
receipt  of  the  money  for  you,  which  is  legal,  and  that 
you  need  not  resort  to  the  prior  illegal  contract,  does 
not  apply.  This  makes  the  well  established  distinction, 
pointed  out  by  Lord  Campbell,  as  to  the  difference 
between  wagers,  and  dealings  in  shares,  and  the  dealings 
in  stock  within  the  stock  jobbing  Act,  extremely  im- 
portant If  the  contracts  in  question  had  merely  been 
void,  as  in  the  case  of  wagers,  or  illegal  without  the 
prohibition  as  to  paying  or  receiving  differences,  the 
case  might  have  fallen  within  the  principle  of  Tenant 
v.  Elliott  (a),  supposing  that  the  money  had  really  been 

(a)  1  B.  fr  P.  3. 


Crompton  J. 
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1856.  received  by  the  defendant,  for  the  plaintiff  and  subject 
Nicholson  to  At*  disposal;  but,  as  the  receipt,  the  foundation  of  this 
Gooch.  action  and  from  which  the  implied  promise  is  to  arise,  is 
illegal,  and  expressly  forbidden  by  statute,  and  as  that 
receipt  must,  for  the  purpose  of  this  question,  be  treated 
as  the  illegal  act  of  both  the  principal  and  the  agent,  I 
think  that  on  this  ground  the  action  fails  both  as  to  the 
larger  and  the  smaller  sum. 

2dly.  Without  reference  to  the  illegality  of  paying 
or  receiving  differences,  and  treating  the  case  as  if  the 
contracts  merely  were  illegal  and  void,  and  assuming 
that  the  differences  might  legally  be  received  for  the 
use  of  the  bankrupt,  I  am  not  satisfied  by  the  evidence 
that  the  differences  in  question  were  so  received,  in  the 
present  case,  as  to  fall  within  the  principle  contended 
for.  The  money  seems  to  me  rather  to  have  been 
received  under  an  adverse  claim  to  receive  and  dis- 
tribute according  to  the  rules  of  the  Stock  Exchange, 
by  reason  of  the  bankrupt  having  become  a  member 
subject  to  such  rules,  than  by  virtue  of  any  such  new 
directions  or  authority  from  the  bankrupt  to  receive  and 
distribute,  as  the  plaintiff  insisted  might  be  inferred 
from  the  evidence  to  have  been  the  authority  under 
which  the  defendant  acted  in  receiving  the  differences: 
and,  if  he  received  them  under  such  adverse  claim,  then 
I  should  be  disposed  to  think  that  the  defendant  would 
not  be  estopped  from  setting  up  that  the  bankrupt  had 
no  legal  right  to,  or  property  in,  the  money,  by  reason 
of  illegality  or  otherwise.  If  it  were  necessary  for  the 
decision  of  the  case,  I  should  be  disposed  to  think  that 
the  plaintiff 's  case  failed  on  this  ground  also:  and  I  quite 
agree  that  there  should  be  judgment  for  the  defendant. 

Judgment  for  defendant 
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1856. 


Ablett  against  Basham.  Tkurmhf, 

*  January  3 lit. 

T^ROM  the  affidavits  on  which  the  rule  after  mentioned  Under  The 

was  obtained,  it  appeared  that  the  plaintiff  and  de-  pj^0^  w 
fendant  were  both  attorneys  of  this  Court  That  the  (^ ^W 
defendant  was  served  with  a  writ  of  summons  requiring  c- Sg£:  iJ!V 6 
him  to  cause  an  appearance  to  be  entered  &c.  That  the  (A.)  No.  i.t 

r  r  an  attorney 

writ  was  endorsed  thus :  "  This  writ  was  issued  in  person  suing  in  person 

by  the  within  named  Isaac  Ablett,  who  resides  at  num-  the  writ  of 

ber  6,  Newcastle  Street,  Strand,  in  the  parish  of  St  .»  This  writ  *** 

Clement  Danes,  in  the  county  of  Middlesex.     The  plain-  p^n  b^the 

tiff  claims"  &c.     That  the  defendant  has  a  good  defence  T5*""^6* 

on  the  merits.    That  he  is  advised  that  it  is  material  "»"*«*  »tw&c.f 

naming  bis 

for  him  to  serve  the  plaintiff  with  a  subpoena  to  attend  place  of  busi- 

*  m  b      ness,  though 

at  the  trial,  for  the  purpose  of  his  producing  certain  it  is  not  the 
documents.  That  defendant  knows  the  house,  No.  6,  he  sleeps. 
Newcastle  Street,  Strand,  described  on  the  indorsement 
as  the  residence  of  plaintiff;  and  that  the  shop  and 
house  are  occupied  by  a  person  of  the  name  of  Siggers, 
who  carries  on  the  business  of  a  breeches-maker  there. 
That  on  the  door  of  the  said  house  is  a  brass  plate,  upon 
which  the  name  of  plaintiff  is  engraved ;  but  that  plain- 
tiff does  not  reside  at  the  said  house,  or  does  he  occupy 
any  part  thereof  either  as  a  residence  or  an  office.  For 
that  the  said  Siggers  informed  defendant  that  he  {Siggers) 
allowed  plaintiff  to  have  his  letters  directed  to  the  said 
house,  but  that  plaintiff  did  not  occupy  any  part  of  the 
said  premises.  The  above  statements  were  deposed  to 
by   defendant      And    his    attorney   deposed    that  he 
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1856.  knocked  at  the  door  of  the  said  house,  which  was 
Ablett  opened  by  a  female,  whom  the  deponent  believed  to 
Barham.  ^e  t^le  rcrro11*  °f  'Siggers,  the  occupier  of  the  premises. 
That  deponent  then  inquired  of  the  servant  whether 
Mr.  Ablett  lived  there  ;  to  which  she  replied  that  he  did 
not;  which  deponent  believed  to  be  true.  That  depo- 
nent then  inquired  of  her  which  was  plaintiff's  office; 
when  she  told  deponent  that  plaintiff  was  not  there, 
nor  had  he  any  office  there;  which  also  deponent 
believed  to  be  true.  That  the  servant  then  called  to  a 
young  man  by  the  name  of  Tom,  who,  in  answer  to 
questions  put  to  him  by  deponent,  stated  (which  depo- 
nent believed  to  be  true)  that  he  was  not  the  clerk  of 
Ablett,  but  was  in  the  service  of  Siggers;  that  plaintiff 
had  no  clerk  there,  nor  did  he  reside  or  occupy  any  part 
of  the  house;  but  that,  if  a  letter  was  left  there,  he  (the 
young  man)  would  take  care  that  Ablett  had  it,  as  no 
doubt  Ablett  or  his  son  would  call,  as  was  their  custom, 
to  see  if  there  were  any  letters  or  messages  for  them. 

On  these  affidavits,  Prentice,  in  this  Term,  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  the  writ 
•    of  summons,  or  the  copy,  and  service  thereof,  should 
not  be  set  aside  for  irregularity,  with  costs. 

By  affidavits  in  answer,  several  of  the  statements  were 
denied ;  and  it  was  especially  deposed  that  Siggers  (who 
was  ill  and  unable  to  make  an  affidavit)  denied  having 
made  any  such  statement  as  deposed  to.  A  clerk  of 
plaintiff,  who  appeared  to  be  the  young  man  spoken 
of  as  Torn,  denied  the  conversation  as  deposed  to,  and 
stated  that  he  had  informed  the  deponent  that  the 
plaintiff's  office  was  in  the  house,  and  that  plaintiff  or 
his  son  would  be  at  such  office  in  the  evening.  It  was 
also  deposed,  by  several  perrons,  that  the  plaintiff  really 


Babham. 
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occupied  for  business  apartments  in  the  house,  and  had  \^$6. 
carried  on  a  substantial  business  there,  as  attorney,  for  Xblett 
several  years.  The  plaintiff  also  deposed  that  he  had  R^ 
no  documents  relating  to  any  of  the  matters  in  ques- 
tion; and,  further,  that  the  defendant  did  not  wish  to 
subpoena  him. 

Thomas  Serjt  now  shewed  cause.  The  suggestions 
as  to  the  plaintiff  not  really  occupying  an  office  in  the 
house,  as  attorney,  having  been  answered,  the  question 
is  whether  it  is  sufficient  for  an  attorney,  suing  in 
person,  to  mention,  as  his  residence,  his  place  of 
business:  for  the  plaintiff  does  not  allege  that  he 
sleeps  in  the  house  named.  But  the  description  is 
sufficient,  under  The  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict  c.  76.),  sect.  6;  which  enacts 
that  "  Every  writ  of  summons  shall  be  indorsed  with 
the  name  and  place  of  abode  of  the  attorney  actually 
suing  out  the  same,  and  in  case  such  attorney  shall 
not  be  an  attorney  of  the  court  in  which  the  same 
is  sued  out,  then  also  with  the  name  and  place  of  abode 
of  the  attorney  of  such  court  in  whose  name  such  writ 
shall  be  taken  out;  and  when  the  attorney  actually 
suing  out  any  writ  shall  sue  out  the  same  as  agent  for 
an  attorney  in  the  country,  the  name  and  place  of  abode 
of  such  attorney  in  the  country  shall  also  be  indorsed 
upon  the  said  writ;  and  in  case  no  attorney  shall  be 
employed  to  issue  the  writ,  then  it  shall  be  indorsed 
with  a  memorandum  expressing  that  the  same  has  been 
sued  out  by  the  plaintiff  in  person,  mentioning  the  city, 
town,  or  parish,  and  also  the  name  of  the  hamlet,  street, 
and  number  of  the  house  of  such  plaintiff's  residence, 

vol.  v.  3  u  e.  &  n. 


1022  HILARY   TERM. 

1 856.  if  any  such  there  be."  The  indorsement  follows  the 
Ablett  fonn  in  the  schedule  (A.)  No.  1:  which  is:  "issued  in 
Basham.  p®raon  by  A.  B.,  who  resides  at1'  &c.  Neither  the  Act 
nor  the  schedule  distinguishes  between  the  place  oT 
business  and  the  residence  or  place  of  abode :  the 
residence,  therefore,  must,  in  this  case,  be  the  place 
of  business :  otherwise,  where  an  attorney  sues  in  per- 
son, there  would  not  appear  on  the  indorsement  any 
place  of  business,  unless  the  attorney  plaintiff  happened 
to  carry  on  business  in  the  house  in  which  he  slept. 
But  the  convenient  construction  of  both  the  Act  and  the 
schedule  is  to  treat  both  the  abode  and  the  residence  as 
the  place  in  which  the  attorney  is  to  be  found.  If  he 
slept  at  a  house  in  the  country,  several  miles  from 
London,  an  indorsement  referring  only  to  such  house 
would  be  of  no  use. 

Prentice,  contra.  The  distinction  between  a  place  of 
business  and  a  residence  or  abode  is  familiar  in  many 
instances;  as,  for  example,  in  cases  of  settlement,  in 
cases  of  residence  within  the  meaning  of  the  Municipal 
Corporation  Acts,  in  cases  under  the  County  Court  Acts. 
In  sect  6  of  The  Common  Law  Procedure  Act,  1852, 
the  "  abode"  of  the  attorney,  where  one  is  employed,  is 
constantly  required;  where  no  attorney  is  employed,  the 
plaintiffs  "  residence ;"  and,  in  this  last  case,  "  the  name 
of  the  hamlet,  street,  and  number  of  the  house  of  such 
plaintiff's  residence,  if  any  such  there  be;"  a  particularity 
of  description  not  required  in  the  other  cases.  [Coleridge 
J.  If  the  party  employs  an  attorney  to  act  for  him, 
what  satisfies  the  statute  as  to  the  attorney  ?]  A  descrip- 
tion of  the  attorney's  place  of  business.     [Coleridge  J. 
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But  that  is  required  only  by  the  word  "abode."]  In  1856. 
Lewis  v.  Davison  (a),  under  the  Uniformity  of  Process  Ablett 
Act,  2  &  3  W.  4.  c.  39.  s.  4.,  which  directs  that  the  Ba^au 
capias  shall  be  according  to  the  form  contained  in  the 
schedule  No.  4.,  a  question  arose  whether  the  words 
"This  writ  was  issued  by  Charles  Lewis,  of  No.  6, 
Berners  Street,  Brunswick  Square,  the  plaintiff  within 
named,  in  person,"  sufficiently  followed  the  words  of  the 
schedule,  which  are:  "This  writ  was  issued  in  person 
by  the  plaintiff  within  named,  who  resides  at"  &c. :  and 
this  was  considered  an  irregularity;  Lord  Lyndhurst 
saying:  "How  are  we  to  know  that  this  is  the  plain- 
tiff's residence?  It  may  be  his  office.  The  Act  should 
be  complied  with."  There  Smith  v.  Crump  (*)  was 
cited,  where  Parke  B.  said:  "The  statute  provides 
the  form  in  which  the  summons  is  to  be  drawn,  and  if 
parties  will  not  take  the  trouble  of  looking  at  the  Act 
before  they  proceed,  they  must  take  the  consequences. 
If  we  once  enter  into  the  question  as  to  what  is 
material  or  what  is  immaterial  in  the  process,  we  shall 
have  innumerable  questions  of  that  sort  coming  before 
the  Court  The  best  way  is  to  make  parties  remember 
the  course  they  ought  to  pursue  by  setting  aside  their 
proceedings  for  not  doing  what  they  ought/'  [Lord 
Campbell  C.  J.  referred  to  the  judgment  of  Coleridge  J. 
in  Yardley  v.  Jones  (c).]  The  provision  was  introduced 
for  the  purpose  of  enabling  the  party  sued  to  settle  the 
demand  by  tendering  the  money  at  the  residence  of  the 
party  suing. 

Lord  Campbell  C.  J.    On  the  words  of  the  Act,  and 

(a)  3  Dowl  P.  C.  273.  (ft)  1  Dowl  P.  C.  519. 

(c)  4  Dowl  P.  C.  45. 

3  u  2 
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1856. 


Ablett 

V. 

Basham. 


according  to  the  authority  which  I  mentioned,  where 
the  question  is  fully  discussed  by  my  brother  Coleridge, 
I  think  this  indorsement  sufficient  I  see  no  reason 
for  altering  the  construction  which  he  put  upon  the 
enactment. 


Coleridge,  Wightman  and  Crompton  Js.  concurred. 

Rule  discharged. 


Thursday, 
January  3 1  St. 


The  Queen  against  William  Palmer. 
Same  against  Same. 
Same  against  Same. 


The  Court  of     TJTILKINS  Sent.,  In  this  Term,  on  behalf  of  the  de- 

Queen's  Bench     VV 

fendant,  obtained  a  rule  calling  on  "  William  Webb 
Ward,  one  of  the  coroners  of  the  county  of  Stafford,  to 


will  remove 

a  coroner's 

inquisition,  or 

an  indictment       *  i_  ..      «         ..         •     i       u         ».    • 

to  be  found  at    s"ew  cause  why  a  writ  of  certiorari  should  not  issue, 

the  ensuing 
assises,  for 
murder,  from 
a  county  at 
large  to  the 
Q.  B.,  by  cer- 
tiorari, if  it 
appears  that 
a  fair  trial 
cannot  be  bad 
in  the  county. 
When,  after 
removal,  the 
defendant  is 
ordered  to  be 
tried,  under 
stat.  19  &  20 

Vict.  e.  16.,  at  the  Central  Criminal  Court,  the  Court  will  not  make  it  a  condition, 
under  sect.  24,  that  the  prosecutor  shall  furnish  the  defendant  with  evidence  which,  it  is 
suggested,  has  been  obtained  by  the  prosecutor  since  the  taking  of  the  depositions. 


directed  to  the  said  coroner,  to  remove  into  this  court  all 
and  singular  inquisitions  taken  before  the  said  coroner, 
on  view  of  the  bodies  of  John  Parsons  Cooke,  Ann  Palmer, 
and  Walter  Palmer,  respectively ;  whereby  the  said  Wil- 
liam Palmer  stands  charged  with  the  wilfiil  murder  of  the 
said  John  Parsons  Cooke,  Ann  Palmer,  and  Walter  Palmer; 
and  why  a  writ  of  certiorari  should  not  issue,  directed  to 
the  justices  of  oyer  and  terminer  and  gaol  delivery  for 
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the  said  county  of  Stafford,  to  remove  into  this  court  all        \%56% 

and  singular  indictments  which  may  be  found  (a)  before   ~^r~^ 

them  against  the  said  William  Palmer  at  the  next  assizes  ▼■ 

for  the  said  county  for  the  said  murders  respectively." 

The  rule  was  obtained  upon  the  affidavits  of  the  de- 
fendant and  of  William  Smith.  The  defendant  deposed 
that  he  was  a  prisoner  in  Stafford  gaol,  charged,  upon 
the  coroner's  inquisition,  with  the  murder  of  J.  P.  Cooke. 
That  he  was  informed  and  believed  that  he  could  not 
have  a  fair  and  impartial  trial  in  Staffordshire,  or  else- 
where- in  the  midland  counties,  inasmuch  as  the  pre- 
judice against  him  was  so  great  that  he  did  not  believe 
that  among  an  ordinary  panel  of  jurymen  twelve  men 
could  be  found  unbiassed  and  unprejudiced.  That  he 
was  also  charged  with  the  murder  of  his  wife,  Ann 
Palmer,  and  of  his  brother  Walter  Palmer;  all  the 
murders  being  alleged  to  have  been  committed  by 
means  of  poison.  That,  in  and  about  the  neighbour- 
hood of  Stafford  (Rugeky,  his*  residence,  being  only 
nine  miles  from  Stafford),  he  was  also  accused  of  having 
murdered  several  other  persons ;  which  rumour  was 
very  generally  believed  to  be  true.  That,  in  each  of  the 
cases  upon  which  he  was  in  gaol,  Alfred  Swaine  Taylor, 
M.D.,  was  the  principal  witness;  and,  in  order  to  rebut 
Dr.  Taylor's  evidence,  it  would  be  necessary  that  de- 
ponent should  have  a  sufficient  number  of  scientific 
pers6ns  to  give  evidence  on  his  trial,  most  of  whom 
were  resident  in  London;  and  the  expense  of  such 
witnesses  would  be  1,000/.,  or  thereabouts,  if  he  were 
tried  at  Stafford.  That  he  had  no  funds  wherewith 
to  meet  such  expense,  and  was  entirely  dependent  upon 

(a)  See  Hawk.  PL  Cr.  Book  11.  c.  27.  s.  78  ;  and,  as  to  misdemeanours, 
stat.  60  G.  3&  1  G.  4.  c.  4.«.  4. 
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1856.        h*s  friends  ana<  relations;  and  that  he  feared  he  could 

T,    0  not  be  well  or  properly  defended  unless  he  could  be 

^  ▼•  tried  where   the  expense  of  such  witnesses  would  be 

Palmer.  l 

much  less.     William  Smith,  who  was  the  defendant's 

attorney,  confirmed  this  statement,  as  to  the  prejudiced 
state  of  feeling,  referring  to  the  means  of  observation 
which  he  had  acquired  from  his  having  watched  the 
proceedings  upon  the  inquisitions ;  and  he  added  that, 
by  means  of  newspapers,  the  inhabitants  of  Stafford- 
shire, Warwickshire  and  other  neighbouring  counties 
were  greatly  prejudiced  against  the  defendant  and  eager 
for  his  conviction,  passing  by,  as  deponent  believed,  the 
consideration  of  the  question  whether  the  defendant 
could,  by  evidence,  be  proved  to  be  guilty.  He  deposed 
also  that  the  attorney  who  had  conducted  the  inquiry 
before  the  coroner  in  the  cases  of  Ann  Palmer  and 
Walter  Palmer  had  stated  his  own  opinion  to  be  that 
a  fair  trial  could  not  be  had  in  Staffordshire  or  any  of 
the  surrounding  counties. 

Edwin  James  (with  whom  was  Sir  A.  J,  E.  Cockburn, 
Attorney  General,  who  was  unable  to  appear,  owing  to 
illness)  appeared  for  the  Crown,  and  stated  that,  on  the 
part  of  the  Crown,  the  motion  would  not  be  resisted, 
and  that  it  was  thought  right  to  leave  the  matter  in  the 
hands  of  the  Court ;  and  that,  in  the  opinion  of  the  law 
advisers  of  the  Crown,  it  did  appear  that  a  fair  trial 
could  hardly  be  had  in  Staffordshire. 

J.  W.  Huddlestone  and  Scotland,  who  were  instructed 
in  support  of  the  prosecution  for  the  alleged  murder  of 
J.  P.  Cooke,  objected.  The  court  unquestionably  has 
the  power  to  grant  the  certiorari :  but  in  practice  this 
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power  has  not  been  exercised  for  the  purpose  of  changing  1856. 
the  venue,  on  so  serious  a  charge,  from  a  county  at  large ;  The  Qhken 
and  it  is  obvious  that  a  change  of  venue  is  what  is  sought  pA!^EK. 
by  this  application.  In  Rex  v.  Holden  (a)  this  court 
refused  to  remove  an  indictment  for  an  unnatural  crime, 
upon  similar  affidavits,  from  Suffolk.  Denman  C.  J. 
said :  "  Instances  have  occurred  in  which  this  has  been 
done  for  the  purpose  of  removing  the  trial  from  limited 
jurisdictions;  but  there  does  not  appear  to  be  any  in 
which  it  has  been  done  with  respect  to  a  county  at 
large:  and  I  should  think  such  a  proceeding  could  not 
be  necessary  where  the  removal  must  be  from  one  great 
county  to  another."  In  Rex  v.  Mead  lb)  a  similar  view 
was  acted  upon,  in  the  case  of  an  indictment  for  murder. 
In  Rex  v.  Thomas  (c)  the  removal  was  from  a  limited 
jurisdiction,  the  sessions  for  the  city  of  Rochester.  The 
recognizances  of  the  witnesses,  who  of  course  have  been 
bound  over  for  the  Staffordshire  assizes  (under  8 tat  11 
&  12  Vict.  c.  42.  8.  20.),  will  be  discharged  by  the  course 
proposed.  [Lord  Campbell  C.  J.  That  would  constitute 
an  equally  valid  objection  to  the  removal  of  indict- 
ments from  a  limited  jurisdiction.]  The  witnesses 
might,  no  doubt,  be  brought  to  the  place  where  the 
trial  is  to  be  had,  by  subpcena.  Further,  the  expence 
to  which  the  prosecutor  must  be  put  will  be  much 
increased.  [Lord  Campbell  C.  J.  Can  we  notice  that 
consideration,  if  we  see  that  an  impartial  trial  cannot 
be  had  in  Staffordshire?]  The  costs  cannot  be  granted 
either  by  the  Judge  who  tries,  or  by  this  Court,  in  the 


(a)  5  B.  &  Ad.  347.  (h)  3  Dowl.  fr  R.  301. 

(c)  4  M.Sc  S.  442. 
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1856.       case  of  a  removal ;  Rex  v.  Trea$urer  of  Exeter  (a),  Rex 
The  Queen    v«  Richards  (ft),  Rex  v.  Kelsey(c).     [Edwin  James  stated 
Palmm.     that  the  Government  proposed  to  conduct  the  prosecu- 
tion and  defray  the  expense.]     That,  of  course,  meets 
the  difficulty  last  suggested. 

WiUtins  Serjt  was  not  called  upon  to  support  his 
rule. 

Lord  Campbell  C.  J.  The  question  which  we  have 
to  determine  is,  whether  the  ends  of  justice  require  us  to 
grant  a  certiorari  to  remove,  firet  the  coroner's  inquisi- 
tions, secondly  the  indictments  which  may  be  found  at 
the  next  Staffordshire  assizes.  I  am  of  opinion  that  we 
ought  to  do  so.  All  that  we  have  now  to  determine  is, 
whether  we  shall  prevent  the  trial  from  taking  place  at 
the  next  assizes  for  that  county.  It  appears  that  a  great 
prejudice  prevails;  and  the  attorney  for  the  prosecution 
in  two  of  the  cases,  as  he  stated  to  the  attorney  for  the 
defence,  concurs  in  the  opinion  that  a  fair  trial  cannot 
be  had  in  Staffordshire.  Mr.  Ruddleston  undertook  to 
point  out  difficulties  which  would  arise  from  the  proposed 
course:  but  I  think  he  has  not  done  so.  In  Rex  v. 
Mead(d)  the  Court  declined  to  interfere,  but  clearly 
would  have  interfered  if  the  necessity  had  been  shewn. 
What  is  the  objection  ?  No  doubt,  after  the  indictment 
has  been  removed,  there  may  be  a  trial  at  bar,  though  at 
present  I  see  no  ground  for  that ;  or  there  may  be  a 
trial  in  any  county  of  England  in  which  the  Court  may 


(a)  5  Man.  fr  R.  167.  (6)  B  B.  &  C.  420. 

(r)   I  Dowl  P.  C.  481.  (<*)  3  Dowl.  fr  R.  301. 
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think  it  right  that  such  a  trial  should  take  place.     The        1856. 
rule  therefore  must  be  made  absolute.     I  do  earnestly    The  Queen 
hope  that,  from  this  time  to  the  trial,  there  will  be  no      pA1^Ba# 
further  discussion  on  the  case.     After  the  trial,  it  will 
be  perfectly  legitimate  to  discuss  the  conduct  of  the 
jury  and  Judge,  and  the  question  as  to  the  innocence  or 
guilt  of  the  defendant.     Till  then,  it  is  most  desirable 
that  nothing  of  the  sort  should  take  place :  if  any  thing 
of  the  kind  were  to  be  done,  and  that  were  to  be  brought 
to  the  notice  of  the  Court,  it  might  be  the  subject  of 
punishment   Meanwhile  the  defendant  is  to  be  presumed 
innocent. 

Coleridge  J.  I  entirely  concur.  I  make  only  this 
single  observation.  At  present  the  Court  commits  itself 
to  one  thing  only.  If  it  is  shewn  that  a  fair  trial  cannot 
be  had,  I  do  not  see  what  answer  can  be  given.  It  would 
be  better  that  a  prosecution  should  fail  for  want  of 
funds  than  that  there  should  be  ground  afforded  for 
believing  that  the  defendant  had  not  had  a  fair  trial 

Wightman  J.  I  am  of  the  same  opinion.  Mr. 
Huddlerton  fails  to  show  any  difficulty  besides  that  of 
the  expense,  which  is  met. 

Crompton,  J.  I  am  entirely  of  the  same  opinion. 
It  would  not  be  proper  to  entertain  the  difficulties  sug- 
gested. It  is  entirely  a  question  of  discretion ;  and, 
when  the  Attorney  General,  representing  the  justice  of 
the  Crown,  considers  that  the  fairest  course  is  to  remove 
the  indictment,  I  think  we  are  bound  to  exercise  our 
discretion  by  doing  so. 
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1856.  (Edwin  James  remarked   that  the  defendant  might 

The  Queen    c^ange   the   venue    by    a   suggestion,    as    in   Rex   v. 

Palme,.        «"*(«» 

Rule  absolute. 

In  the  following  Term  (April  16,  1856)  Sir  A.  J.  E. 
Cockburn,  Attorney  General,  moved,  upon  reading  the 
affidavits  filed  on  the  above  motion,  the  writs  of  certiorari, 
and  the  returns  thereto,  that  two  indictments  and  three 
inquisitions,  which  had  been  returned,  should  be  tried 
in  The  Central  Criminal  Court,  under  stat  19  &  20  VicL 
c.  16. 

J.  Gray,  for  the  defendant,  stated  that  the  rule  would 
not  be  opposed ;  but  he  asked  that,  under  sect  24,  the 
Court  should  impose  the  terms  of  furnishing  the 
defendant  with  the  evidence  which  the  Crown  pro- 
posed to  adduce,  but  which  was  not  in  the  depositions, 
and  with  which,  as  the  defendant's  attorney  deposed,  it 
was  essential  for  the  defence  that  the  defendant  should 
be  made  acquainted.  [Lord  Campbell  C.  J.  I  think 
sect  24  refers  only  to  the  terms  which  it  may  be  right 
to  impose  in  consequence  of  the  peculiar  proceeding 
under  the  statute.] 

Sir  A.  J.  E.  Cockburn,  Attorney  General  (with  whom 
were  Edwin  James  and  Bodkin),  urged  that,  whatever 
information  it  might  ultimately  be  thought  right  to 
furnish  to  the  defendant,  the  doing  so  ought  not  to  be 
made  a  condition  of  this  rule;  and  that,  for  the  sake 

(a)  3  B.  fr  Aid.  444. 
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of  the  precedent,  the  application,  as  now  made,  ought  to        1856. 
be  refused.  The  Queen 


Per  Curiam  (Lord  Campbell  C.  J.,  Wightman,  Erie 
and  Crompton  Js.).  We  are  all  of  opinion  that  we 
ought  not  to  interfere  as  suggested. 

Rule  Nisi. 

In  the  same  Term  (April  24th),Sir  A.  J.  E.  Cockburn, 
Attorney  General,  Edwin  James  and  Bodkin  appearing 
for  the  Crown,  and  J.  Gray  for  the  defendant,  by 
consent, 

Rule  absolute. 

The  information  required  was,  in  fact,  afterwards  fur- 
nished to  the  defendant  Afterwards,  at  the  Sessions  of 
the  Central  Criminal  Court  holden  in  the  May  following, 
the  defendant  was  arraigned,  upon  the  indictment  for 
the  murder  of  J.  P.  Cooke,  and  pleaded  Not  guilty.  He 
was  tried  and  convicted  at  the  same  Sessions.  After- 
wards, by  order  of  that  Court,  made  under  sect.  19,  he 
was  executed  at  Stafford. 


V. 

Palmer. 
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ABODE. 
Page  1019.    Attorney,  I. 


ACCEPTANCE. 

I.  Of  goods. 

1 .  What  dealing  with  seed  delivered 
in  sacks  is  some  evidence  of  accept- 
ance. 

Plaintiff  sent  twenty  sacks  of  seed 
to  defendants  in  part  performance  of  a 
verbal  contract  for  the  sale  of  seed  to 
the  value  of  more  than  10/.  On  the 
same  day  one  of  the  defendants  in- 
formed  plaintiff  that  he  had  heard 
the  seed  had  arrived  out  of  condi- 
tion. Plaintiff  asserted  it  was  in  con- 
dition. Immediately  afterwards  de- 
fendants wrote  to  plaintiff,  rejecting 
the  seed,  and  in  one  of  the  letters  in- 
formed him  that  "the  twenty  sacks 
which  you  authorized  us  to  receive 
for  you,  and  to  lay  out  thin  in  conse- 
quence of  its  being  hot  and  mouldy," 
would  be  returned. 

On  the  trial,  the  above  facts  being 
proved  by  the  plaintiff,  who  gave  evi- 


ACCEPTANCE. 

dence  that  he  gave  no  authority  to 
spread  it  out,  and  that  the  seed  was 
not  hot  and  mouldy,  the  Judge  directed 
a  nonsuit,  with  leave  to  enter  a  verdict 
if  there  was  any  evidence  of  an  accept- 
ance of  part  of  the  goods. 

Held  by  Lord  Campbell  C.  J.,  Erie 
and  Crompton  Js.,  dissentiente  Wight- 
man  J.,  that,  there  being  evidence  to 
go  to  the  jury  that  the  seed  was  spread 
out  thin,  neither  because  it  was  out  of 
condition,  nor  by  plaintiff's  authority, 
there  was  evidence  that  it  was  spread 
out  thin  as  an  act  of  acceptance ;  and, 
therefore,  the  nonsuit  was  wrong. 

But  the  Court  thought  the  evidence 
too  slight  to  justify  them  in  entering  a 
verdict  for  the  plaintiff,  and  directed 
a  new  trial.    Parker  v.  Wallii,  21. 

2.  Distinction  as  to  acts  done  for 
the  benefit  of  the  vendor,  21. 
Ante,  1. 

II.  Refusal  of. 

By  refusing  to  perform  concurrent 
act,  7,  755.    Bill  of  Lading,  I. 

III.  Of  bills,  978.     Bill*,  IV.    m 
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ACCIDENT. 


ACTION. 


ACCIDENT. 

I.  From  negligence  of  both  parties,  195. 
Collision. 

II.  Casual  poor,  523.     Poor,  VIII. 

ACCOUNT  STATED. 

Pleading. 

Plea  that  account  was  stated  of  money 
forming  the  consideration  for  a 
cheque  given  for  money  lost  in  gam- 
ing, 263.    Amendment,  III. 

ACKNOWLEDGMENT. 
See  Admission. 

ACT  DONE. 

Necessity  for. 

1.  To  give  effect  to  an  offer,  913. 
Copyhold,  I.  1. 

2.  To  give  effect  to  a  refusal,  714. 
Charter  Party,  II.  1.  729.  Breach, 
L  J. 

3.  To  give  effect  to  a  dispositio  de  in- 
teresse  futuro,  830.   Assignment,  II. 

ACTION. 

I.  Cause  of  action. 

1.  Not  for  injury  caused  directly  by 
plaintiff's  own  wilful  misconduct, 
and  only  remotely  by  defendant's 
breach  of  duty. 

To  an  action  for  bodily  injury  caused 
to  plaintiff  through  a  breach  of  duty 
on  the  part  of  defendant,  it  is  a  good 
defence  that,  although  defendant  was 
guilty  of  such  breach  of  duty,  plaintiff, 
wilfully  and  contrary  to  the  command 
of  defendant,  committed  the  act  which 
was  the  direct  cause  of  the  injury. 

Action  by  plaintiff,  employed  in  a 
factory,  against  defendants,  the  occu- 
piers, for  not  sufficiently  fencing  a 
shaft  while  in  motion,  as  required  by 
stat.  7  &  8  Viet  c.  15.  *.  21.,  whereby 
plaintiff  cot  entangled  with  it  and  in- 
jured. Plea,  admitting  that  the  shaft 
was  not  sufficiently  fenced,  but  alleg- 


I 


ing  that  plaintiff,  contrary  to  the 
express  command  of  defendants,  and 
knowing  that  it  was  dangerous  to 
meddle  with  the  shaft,  took  hold  of  it 
and  set  it  in  motion;  whereby,  and 
not  by  reason  of  negligence  of  de- 
fendants, plaintiff  was  injured.  Held, 
on  demurrer,  a  good  plea. 

Per  Coleridge  and  Crompton  Js. 
The  provisions  in  stat.  7  &  8  VicL 
c.  15.  ss.  24.,  25.,  respecting  the  bring- 
ing actions  under  the  authority  of  the 
Secretary  of  State,  in  the  name  of  any 
person  injured  by  the  machinery  in  a 
factory,  do  not  take  away  the  right  of 
the  party  injured  to  sue  for  damages 
in  person.  Nor  does  the  imposition 
of  penalties  in  sect.  60.  Caswell  v. 
Worth,  849. 

2.  Breach  of  statutory  duty  by  owner 
of  factory,  849.  Ante,  1.  856. 
Factory,  1. 

3.  Effect  of  reduction  by  set  off,  950. 
Costs,  I. 

4.  Breach  of  prospective  agreement 
to  refer,  132.    Arbitration,  I. 

5.  Right  to  share  in  penalty  recovered 
by  informer,  182.     Penalty,  I.  1. 

6.  Not  a  mere  refusal,  within  the  time 
for  performance,  not  acted  on  as  a 
renunciation,  714.  Charter  Party, 
ILL  729.    Breach,!. 

7.  Not  out  of  illegal  contracts,  999. 
Bankrupt,  VII. 

II.  When  it  lies. 

Notwithstanding  other  remedies  by 
statute,  849.    Ante,  I.  1. 

III.  Against  whom :  where  there  is  a  re- 
gistered officer  appointed  to  sue  and 
be  sued. 

An  action  for  goods  supplied  for  the 
use  of  a  society,  instituted  under  stat* 
15  &  16  Vict.  c.  31.,  must  by  stat. 
17  &  18  Vict.  c:  25.  *.  1.,  be  brought 
against  the  registered  officers  of  the 
society,  appointed  to  sue  and  be  sued, 
where  there  are  such  officers :  and  it 
cannot  be  maintained  against  an  in- 
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AFFIDAVIT. 
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dividual  member  of  the  Society.  Bur- 
ton y.  Tawnahill,  797. 

IV.  Who  mar  Bue. 

Party  injured  by  breach  of  statutory 
duty,  though  the  statute  authorizes 
a  different  course,  849.    Ante,  I.  1. 

V.  Circuity  of  action. 

When  and  how  avoided,  209.     Char- 
•  ter  Party,  III. 

VI.  Cross  action. 

What  counter  claim  properly  the  sub- 
ject of  a  cross  action,  209.  Charter 
Party,  III. 

VII.  Notice  of  action :  who  entitled  to. 

Contractor  for  works  under  Public 
Health  Act,  sued  for  accident  occa- 
sioned by  negligence  in  the  works. 

Defendant  contracted  with  a  local 
board  of  health  to  dig  wells  for  them, 
according  to  a  specification  prepared 
by  the  surveyor :  the  works  to  be  done 
to  the  satisfaction  of  such  surveyor ; 
and  the  digging  to  be  done  entirely 
under  his  direction :  the  surveyor  to 
have  power,  if  he  considered  the  ma- 
terials or  works  improper,  of  making 
the  contractor  remove  them,  or  of 
removing  them  at  the  contractor's 
expence;  and  of  ordering  the  dis- 
missal of  workmen  with  whom  he 
should  be  dissatisfied,  or  of  dismissing 
them  himself:  the  Board  to  have  the 
power  of  making  alterations  and  ad- 
ditions. 

Defendant  was  sued  for  having  left 
a  hole,  excavated  in  working  one  of 
wells  in  a  highway,  without  light  by 
night;  whereby  plaintiff,  who  was 
driving  a  carriage  along  the  way,  fell 
into  the  hole,  and  was  bruised,  and  his 
carriage  injured. 

Held,  that  defendant  was  entitled 
to  notice  of  action,  under  sect.  139  of 
The  Public  Health  Act,  1848  (11  &  12 
Vict.  c.  63.)    Newton  v.  Ellis,  115. 

ADJUDICATION. 
Page  999.     Bankrupt,  VII. 


ADMIRALTY. 

Collision  from  breach  of  Admiralty 
regulations,  195.     Collision. 


ADMISSION. 
In  evidence.    Evidence. 

ADMITTANCE. 
To  copyholds,  913.     Copyhold,  I.  1. 

AFFIDAVIT. 

I.  Title. 

Improper  addition  of  name  of  cause, 
when  surplusage. 

Under  stat.  1  &  2  Vict.  c.  110.  *.  3., 
it  is  no  objection  to  an  affidavit  made 
for  the  purpose  of  holding  a  party  to 
bail  that  it  is  sworn  before  the  sum- 
mons, and  is  headed  with  the  name  of 
the  Court,  and  also  described  in  the 
heading  as  u between*'  the  parties, 
designated  in  such  heading  as  "  plain- 
tiff   and  "defendant."  _ 

Nor  that  the  party  against  whom  the 
capias  is  demanded  is  stated  to  be  in- 
debted to  the  party  demanding  it,  in  a 
given  sum  of  money,  being  the  balance 
of  account  for  railway  stock  and  shares 
"  sold  "  by  the  latter  to  the  former,  not 
adding  "  delivered." 

Nor  that,  after  stating  facts  to  shew 
that  the  party  against  whom  the  capias 
is  demanded  is  likely  to  leave  England 
speedily,  the  affidavit  does  not  add 
"unless  he  be  forthwith  apprehended." 
Hargreaves  v.  Hayes,  272. 

II.  Certainty. 

Distinction  where  the  opposite  party 
has  the  opportunity  ot  answering, 
272.    Ante,  I. 

HI.  Under  statute. 

Not  necessarily  in  precise  words  of 
statute,  272.   Ante,  I. 

IV.  In  particular  instances. 
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AGENT. 


AMENDMENT. 


1.  To  hold  a  party  to  bail  as  being 
likely  to  leave  England  speedily, 
272.    Ante,  I. 

2.  Affidavit  of  debt  for  shares  sold* 
.    272.  Ante,  I. 

3.  For  interrogatories,  984.  Interro- 
gatories, I.  1. 

AGENT. 
I.  Rights  of  third  persons  against  agent. 

1.  Set  off  of  debt  due  from  principal, 
65.    Bankrupt. 

What  terms  shew  that  agent  contracts 
personally. 

A  charter  party  stated  that  it  was 
agreed  between  £.,  owner  of  the  ship 
iV.,  then  at  Genoa,  and  "  JR.  &  F.,  of 
London,  merchants,*1  that  the  ship 
should  proceed  to  Torreoiefa,  and 
there  load  from  the  factors  of  the 
said  merchants  a  cargo  "  to  be  brought 
to  and  taken  from  alongside  at  mer- 
chants* risk  and  expence,  which  the 
said  merchants  hereby  bind  them- 
selves to  ship,"and  should  proceed  to 
Memel,  and  deliver,  on  paying  freight : 
"thirty  running  days  to  be  allowed 
the  said  merchants,  for  loading  and 
discharging?,  and  ten  days  for  demur- 
rage at  4*.  per  day.  The  charter 
party  was  signed  "by  authority  of, 
and  as  agents  for,  Mr.  A.  H.  Schwe- 
dersky  ofMemel"    R.  F. 

In  action  by  Z.  against  R.  &  F,  the 
declaration  set  out  the  charter  party, 
and  averred  that  Schwedershy  was  a 
foreigner,  not  a  subject  of  this  realm, 
residing  beyond  the  seas,  to  wit  at 
Memel,  and  claimed  from  defendants 
demurrage  and  damages  for  detention 
ultra.  Plea :  that  the  agreement  was 
entered  into  by  defendants  by  the  au- 
thority of,  and  for  and  on  behalf  of,  and 
as  agents  for  Schwedershy,  and  not 
otherwise ;  and  he  was  named  to  and 
known  by  plaintiff  as  being  defendants* 
principal  at  the  time  the  agreement 
was  made.    On  demurrer : 

Judgment  for  plaintiff,  the  terms  of 
the  charter  party  shewing  that  de- 
fendants contracted  personally.  Z*n- 
nard  v.  Fleming,  125. 


2.  Whether  the  circumstance  of  the 
principal  being  a  foreigner  makes 
any  difference,  125.    Ante,  I. 

3.  For  bills  accepted  by  him,  978. 
BiUs,  IV. 

II.  Liability  to  assignees  of  principal. 

Not  for  differences  the  receipt  of 
which  was  illegal,  999.  Bankrupt 
VII. 

III.  Bights  of  agent  against  third  per- 
sons. 

For  wrongful  removal  of  goods  sold, 
65.    Bankrupt,  V. 

IV.  Bights    of  third   persons   against 
principal. 

Against  sheriff  for  acts  done  by  bailiff's 
assistant,  571.    Sheriff,  I.  1. 

V.  Particular  agents. 

1.  Auctioneer.    Auction, 

2.  Master  of  ship,  41 9.  Shipping,  L  1 . 

3.  Bailiff,  571.    Sheriff,  1. 1. 

AGBEEMENT. 
See  Contract 

ALE  HOUSE. 

Appeal  against  refusal  of  licence,  costs, 
489.    Appeal,VL  1. 

ALLOWANCE. 

Of  unauthorized  by-law  by  Secretary  of 
State,  49.    Board  of  Health,  I.  1. 

ALTEBATION. 
Of  complete  instrument. 

1.  What  addition  of  party  is  material, 
83.    Bills,  II.  1. 

2.  Effect  of  some  of  the  parties  know- 
ing that  it  was  intended  to  add 
another  party,  83.    Bills,  II.  1. 

AMENDMENT. 
1.  At  common  law. 


AMENDMENT. 


AMENDMENT. 
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Bjr  setting  aside  judgment  by  default 
in  order  to  let  plaintiff  increase  his 
particulars. 

Plaintiffs  having  delivered  a  decla- 
ration against  A.  and  B.,  and  another 
against  A.  and  C,  with  particulars  of 
demand  in  each,  A.  and  B.  suffered 
judgment  by  default  on  16th  January, 
and  paid  the  amount  claimed  in  the 
particulars  in  that  action.  Afterwards 
A.  and  C.  pleaded  to  the  action. 
Plaintiffs,  in  the  latter  part  of  April, 
discovered  that  by  mistake  they  had 
included  in  the  particulars  delivered 
to  A.  and  C.  items  which  ought  to 
have  been  in  the  particulars  delivered 
to  A.  and  B.  On  affidavit  of  these 
facts,  and  that  A.  and  B.  were  aware 
of  the  mistake,  and  allowed  judgment 
to  go  by  default  on  purpose,  the  Court 
(Lord  Campbell  C.  J.,  Coleridge  and 
Crompton  Js.),  in  Trinity  Term,  made 
absolute  a  rule  to  set  aside  the  judg- 
ment signed  against  A.  and  B.,  and 
amend  the  particulars  of  demand,  on 
plaintiffs  paying  all  costs  and  refund- 
mg  the  money  received.  Erie  J. 
doubting  as  to  the  jurisdiction  to  make 
such  a  rule.  Canaan  v.  Reynolds,  301. 

II.  At  the  trial. 

1.  Amending  count  in  trespass  into 
one  for  injury  to  reversion. 

Trespass  quare  clausum  fregit. 
Pleas,  inter  alia,  that  the  close  was 
not  the  .plaintiff's,  and  liberum  tene- 
mentum.  On  the  trial,  it  appeared 
that  the  real  question  in  controversy 
was,  whether  the  soil  in  a  lane  pass- 
ing between  a  field  of  plaintiff  and  a 
field  of  defendant  was  the  freehold 
of  one  or  the  other.  The  evidence 
shewed  that  the  plaintiff's  field  was  in 
the  occupation  or  a  tenant.  The  Judge 
amended  the  count  into  one  for  injury 
to  plaintiff's  reversion. 

Held :  that  the  amendment  was 
properly  made  under  the  Common 
Law  Procedure  Act,  1854  (17  &  18 
Vict.  c.  125.),  sect.  96.  May  v.  Foot- 
ner,  505. 

2.  Whether  reviewable  in  banc. 

Count  on  a  contract  by  plaintiff  to 
deliver  to  defendant  at  C.  a  cargo  in 
March.  Breach,  that  defendant  would 

vol.  v. 


not  accept,  or  pay  for,  the  goods. 
Pleas:  (1)  Non  assumpsit;  (2)  That 
plaintiff  was  not  ready  or  willing  to  de- 
liver at  C.  in  March.  Issue  thereon. 
At  the  trial,  it  appeared  that  de- 
fendant had  by  letter  requested  plain- 
tiff to  postpone  the  shipment  for  de- 
fendant s  convenience;  that  the  ship 
arrived  in  C.  on  the  evening  of  the 
3 1  st  March,  and  consequently  that  the 
cargo  was  not  ready  for  delivery  till 
April.  The  Judge,  on  plaintiffs  appli- 
cation, amended  the  count  by  insert, 
ing  an  averment  that,  at  defendant's 
request,  plaintiff  delayed  the  ship- 
ment, ana  defendant  promised  to  ac- 
cept a  delivery  of  that  shipment  with 
reasonable  speed,  and  exonerated 
plaintiff  from  delivering  in  March. 
Defendant  objected  to  the  amendment 
being  made,  and  requested  a  post- 
ponement of  the  trial,  which  the  Judge 
refused.  Thereupon  defendant  re- 
fused to  alter  his  plea,  or  appear  fur- 
ther ;  and  the  jury,  under  the  Judge's 
direction,  assessed  the  damages. 
On  a  motion  for  a  new  trial, 
Held:  that, whether  the  discretion 
of  a  Judge  at  Nisi  prius  in  making  an 
amendment  to  raise  the  real  point  in 
controversy,  and  in  imposing  terms, 
be  reviewable  in  banc  or  not,  it  was 
in  this  case  properly  exercised.  And 
that,  no  injustice  being  suggested  to 
have  been  sustained  by  defendant  in 
consequence  of  the  refusal  to  postpone 
the  trial,  the  discretion  of  the  Judge 
in  that  respect  ought  not  to  Be 
Reversed. 

4  Rule  refused.  Tennyson  v.  O'Brien, 
497. 

3.  Discretion  as  to  postponement  of 
trial,  497.    Ante,  2. 

III.  Without  consent,  under  Common 
Law  Procedure  Act,  1852,  sect. 

During   argument   on  rule  for  new 
trial. 

Action  on  a  cheque  and  on  an  ac- 
count stated.  Pleas:  1.  Non  fecit. 
2.  That  the  account  was  stated  of  the 
cheque  only,  and  that  the  cheque  was 
given  for  money  lost  by  gaming.  3. 
To  the  residue,  Never  indebted. 

At  the  trial  it  appeared  that  de- 
fendant entered  a  gaming  house,  and 
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there  lost  at  billiards  65/.,  for  which 
he  gave  an  I.O.U.,  and 'subsequently 
sent  plaintiff  an  unstamped  cheque, 
issued  more  than  fifteen  miles  from 
the  bankers.  The  cheque  was  not 
received  in  evidence.  The  Judge  in- 
timated generally  that  he  would  make 
what  amendments  were  necessary : 
neither  party  asking  for  any  amend- 
ment, the  question  was  left  to  the 
jury  whether  the  account  was  stated 
of  money  lost  by  gaming.  The  jury 
found  for  defendant. 

Held :  that  the  Court,  in  banc,  had 
without  consent  power  to  amend  the 
plea,  by  making  it  apply  to  an  account 
stated  concerning  the  consideration  of 
the  cheque,  so  as  to  raise  on  the  re- 
cord the  question  really  tried. 

Held,  also,  that  the  case  was  not 
within  the  proviso  in  stat.  8  &  9  Vict, 
c.  109.  s.  18.  Semble,  that  the  proviso 
applies  onlv  where,  in  fact,  there  is  a 
bond  fide  intention  to  subscribe  to  a 
prize  in  the  popular  sense  of  the 
words.    Parsons  v.  Alexander,  263. 

IV.  After    error    brought,    571,    583. 
Sheriff,  1. 1. 

V.  Of  rule  of  reference. 

After  award  published,  so  as  to  give 
costs,  695.    Arbitration,  II.  1. 

APPEAL. 

I.  Notice  of  appeal. 

I.  Necessity  for,  though  not  required 
by  the  act. 

Habeas  corpus.  Return  setting  out 
a  conviction  by  two  justices,  under 
stat.  6  Q.  4.  c.  129.,  whereby  prisoner 
was  sentenced  to  six  weeks*  imprison- 
ment, and  an  order  of  Sessions,  pur- 
porting to  be  made  on  dismissing  an 
appeal  against  this  conviction,  whereby 
the  prisoner  was  ordered  to  be  im- 
prisoned pursuant  to  the  conviction. 

By  affidavits  it  appeared  that  priso- 
ner was  convicted  on  a  Saturday ;  that 
he  entered  into  recognizances  before 
the  convicting  justices,  pursuant  to 
stat.  6  G.  4.  c.  129.  «.  12.,  which  were 
perfected  on  the  Friday  next  after  the 
conviction ;  that  on  the  ensuing  Mon- 
day the  Sessions  were  held,  and  the 
appeal  called  on.    By  a  rule  of  the 


Sessions,  in  all  cases  of  appeals,  not 
otherwise  directed  by  law,  notice  in 
writing  must  be  given  on  or  before 
Saturday  sennight  preceding  the  Ses- 
sions. Counsel  appeared  for  the  con- 
victing justices  as  respondents ;  and 
on  their  objection  the  Sessions  dis- 
missed the  appeal,  because  this  rule 
was  not  complied  with. 

Held :  that  the  Sessions,  if  they 
thought  the  notice  given  not  sufficient 
for  a  trial  then,  might  have  entered 
and  respited  the  appeal,  but  were  not 
justified  in  refusing  to  hear  it  under 
the  circumstances :  that  the  order  of 
Sessions  was  therefore  not  a  sufficient 
ground  for  the  prisoner's  detention. 

Held  also  that,  the  recognizances 
having  been  entered  into  with  reason- 
able promptitude,  the  execution  was 
suspended  until  the  appeal  was  heard, 
or  finally  dismissed  through  the  ap- 
pellant's default ;  and  that,  neither  of 
these  events  having  happened,  the 
conviction  did  not  afford  a  ground  for 
the  detention.  For  these  reasons  the 
prisoner  was  liberated,  the  Court 
treating  the  recognizances  as  still  in 
force. 

But  the  Court,  on  the  facts  brought 
before  it  by  the  affidavits,  ordered  a 
mandamus,  peremptory  in  the  first 
instance,  to  issue  to  the  Sessions  to 
enter  continuances  and  hear  the  ap- 
peal, so  that  justice  might  be  done. 

Semble :  that,  where  no  notice  is 
prescribed  by  an  Act  giving  jin  appeal, 
there  must,  on  principles  of  common 
law,  be  reasonable  notice  given  to  the 
respondents  before  the  appellants  are 
entitled  to  be  heard,  though  any  mode 
of  giving  the  information  on  which  the 
respondents  could  act  may  be  suffi- 
cient.   Re  Blues,  291. 

2.  Whether  entering  into  recogni- 
zances may  operate  as  notice,  291 . 
Ante,  1. 

3.  Effect  of  rule  of  Sessions  the  appli- 
cation of  which  would  require  the 
notice  to  be  given  on  the  day  of 
conviction,  291.     Ante,  I. 

4.  When  Sessions,  on  insufficient  no- 
tice having  been  given,  ought  to 
enter  and  respite,  29 1 .    Ante,  1 . 

5.  What  information  sufficient,  291. 
Ante,  1. 
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II.  Recognizances. 

1.  Operation  of  enactment  that  judg- 
ment shall  be  suspended  pending 
appeal,  291.    Ante,  I.  1. 

2.  How  long  in  force,  291,  299. 
Ante,  I.  1. 

3.  Estreating,  489.    Post,  VL  1. 

III.  Next  practicable  Sessions. 

"Where  the  last  day  for  giving  notice 
is  the  day  of  conviction,  291 .  Ante, 

IV.  Respiting. 

When  the  proper  course  on  the  notice 
being  held  to  be  insufficient,  291. 
Ante,  I.  1. 

V.  Mandamus  to  hear. 

When  issued  by  court  proprio  motu, 
291.    Ante,  I.  1. 

VI.  Costs. 

1.  Power  of  Sessions  to  estreat  re- 
cognizances on  non-payment  of 
costs. 

A  party  who  had  applied  for  a  beer 
licence,  under  stat.  9  G.  4.  c.  61., 
which  was  refused,  appealed  against 
the  refusal  to  the  October  Quarter 
Sessions,  and  entered  into  a  recogniz- 
ance to  try  the  appeal,  abide  the 
judgment  of  the  Court,  and  pay  such 
costs  as  the  Court  might  award.  The 
appeal  was  dismissed ;  and  the  Court 
ordered  the  appellant  to  pay  costs  to 
the  respondent,  "  forthwith."  A  blank 
was  left  in  the  order,  as  to  the  sums, 
which  the  clerk  of  the  peace  had  not 
time  to  fix  before  the  Sessions  ad- 
journed. The  Sessions  adjourned  to 
the  next  November.  Before  the  ad- 
journment day,  the  clerk  of  the  peace 
fixed  the  costs,  and  filled  up  the 
order.  After  the  adjourned  sessions 
had  terminated,  but  before  the  next 
sessions,  which  were  held  on  the  next 
January,  payment  was  demanded  of 
the  appellant,  who  did  not  pay.  On 
affidavit  of  this,  the  Sessions  holden 
in  January  estreated  the  recognizance. 

Held :  that  the  Sessions  had  power 
to  estreat  the  recognizance,  and  that 


process  might  be  taken  upon  it  under 
stat.  3  G.  4.  c.  46. 

Held,  also,  that  it  was  not  necessary 
that  the  order  should  direct  the  costs 
to  be  paid  to  the  clerk  of  the  peace, 
under  stat.  11  &  12  Vict.  c.  43.  *.  27. 
Regina  v.  Isle  of  Ely,  Justices,  489. " 

2.  To  whom  to  be  made  payable 
on  appeal  against  refusal  of  beer 
licence,  489.    Ante,  1. 

3.  Cumulative  remedy  under  stat.  12 
&  13  Vict.  c.  45.  s.  5.,  489.   Ante,  1. 

4.  What  Sessions  ought  to  estreat 
when  the  order  is  to  pay  forthwith, 
489.    Ante,  1. 

5.  Estreating  without  notice  to  the 
party,  489.    Ante,  1. 

VII.  In  particular  instances. 

Against  refusal  of  beer  licence,  489. 
Ante,  VI.  1. 

APPEARANCE. 

By  attorney :  when  not  sufficient. 

1.  To  reverse  outlawry,  309.    Outlaw. 

2.  Objection  how  waived,  309.  Out* 
law. 

APPOINTMENT. 

When  a  judicial  act,  404.   Arbitration, 
IV. 

ARBITRATION. 

I.  Prospective  agreement  to  refer. 

Action  on  a  contract  containing 
a  prospective  agreement  that,  if  any 
difference  arose,  it  should  be  re- 
ferred :  averment  that  a  difference 
arose ;  Breach,  a  refusal  to  refer  it. 

Held,  on  demurrer  to  a  plea,  that  the 
action  lay.    Livingston  v.  RaUi,  132. 

II.  Under    Common   Law    Procedure 
Act,  1854. 

1.  Provision  as  to  costs. 
3x2 
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An  arbitrator  Appointed  under  the 
Common  Law  Procedure  Act,  1854, 
sect.  3,  has  no  power  oyer  the  costs 
either  of  the  cause,  reference  or 
award,  unless  the  rule  or  order  ap- 
pointing the  arbitrator  gives  it  to 
turn ;  and  where  the  rule  is  silent,  the 
successful  party,  under  such  a  refe- 
rence, Can  nave  no  costs.  But  in  a 
case  where  it  appeared  that  the 
parties  had  drawn  up  the  rule  in  a 
general  form,  under  the  mistaken 
belief  that  nothing  being  said  the 
costs  would  abide  the  event,  the  Court, 
after  the  award  had  been  published, 
amended  the  rule  of  reference,  so  as 
to  make  it  express  the  intention  of 
the  Court.    BeU  v.  Postlethwaite,  695. 

2.  Arbitrator's  powers,  695.    Ante,  1. 

III.  Who  is  an  arbitrator  within  stat. 
3  &  4  TP.  4.  c.  42.  *.  40. 

Referee  by  whom  a  special  case  is  to 
be  settled. 

By  order  of  Nisi  prius,  it  was  or- 
dered, by  consent,  that  a  verdict 
should  be  taken  for  the  plaintiff,  sub- 
ject to  a  special  case  to  be  stated  by 
the  parties,  and  if  they  disagreed  as 
to  any  facts,  the  case  as  to  such  facts 
to  be  settled  bv  C. :  the  order  to  be 
made  a  rule  of  Court. 

The  parties  differing  as  to  facts,  de- 
fendant required  the  presence,  before 
C,  of  a  witness  said  to  be  material, 
who  was  in  prison  in  execution  for 
debt. 

This  Court  granted  a  habeas  corpus 
for  the  attendance  of  the  witness  be- 
fore C,  considering  C.  to  be  an  arbi- 
trator within  stat.  3  &  4  W.  4.  c.  42. 
8.  40.     Graham  v.  Olover,  591. 

IV.  Appointment  of  umpire. 

When  to  be  made  by  arbitrators  in 
each  other's  presence. 

By  deed  all  matters  in  difference 
were  submitted  to  the  award  of  A. 
and  B,  or  such  third  person  as  they 
should  appoint  as  umpire,  by  writing 
under  their  hands,  to  be  indorsed  on 
the  submission. 

The  submission,  with  a  memoran- 
dum signed  by  A*  and  B.  on  it,  ap- 
pointing C.  umpire,  was  made  a  rule 


of  Court;  and  a  rule  Nisi  for  an  at- 
tachment for  not  fulfilling  an  award 
of  C,  which  was  regular  on  the  face 
of  it,  was  obtained.  By  affidavits  it 
was  made  to  appear  that  A.  and  2?. 
did  not  sign  the  memorandum  appoint- 
ing C.  at  the  same  time,  or  m  each 
other's  presence. 

On  these  affidavits  the  Court  dis- 
charged the  rule.    Lord  v.  Lord,  404. 

Y.  Reference  to  joint  arbitrators. 

What  powers  to  be  exercised  onl  j 
in  each  other's  presence,  404. 
Ante,  IV. 

VI.  Rule  or  order  of  reference. 

Amendment  after  award  published, 
69i5.    Ante,  II.  1. 

VII.  Attendance  of  witnesses. 

Habeas  corpus  granted  in  what  cases, 
591.    Ante,  III. 

VIII.  Award :  effect  in  evidence. 

Not  admissible  as  reputation,  447. 
Evidence,  III. 

IX.  Costs. 

1.  Under  Common  Law  Procedure 
Act,  1854, 695.    Ante,  II.  1. 

2.  In  what  cases  the  arbitrator  has  no 
power  over  them,  695.  Ante,  II.  ). 

3.  In  what  cases  they  do  not  follow 
the  event,  695.    Ante,  II.  1. 

4.  Amendment  of  rule  of  reference  so 
as  to  give  costs,  695.    Ante,  II.  1. 

X.  Objections  available  on  rule  for  at- 
tachment. 

Improper  appointment  of  umpire 
though  not  apparent  on  face  of 
award,  404.    Ante,  IV. 

XI.  Amendment. 

Of  rule  of  reference  after  award  pub- 
lished, 695.    Ante,  11. 1. 

ARREST. 
I.  Authority  for,  how  given. 


ARREST. 

1.  Not  by  mere  direction  to  take  pro- 
ceedings. 

Trespass  for  false  imprisonment  in 
two  actions,  one  against  the  Corpora- 
tion of  Z.,  S.,  and  P.,  the  other  against 
the  Corporation  of  Z.f  S.,  and  W. 
Flea  in  each  case,  Not  guilty,  by  sta- 
tute, 5  &  6  W.  4.  c.  76.  s.  133. 

On  the  trial,  it  appeared  that  plain- 
had  been  town  clerk  of  X.,  was  dis- 
missed, and  S.  appointed  his  succes- 
sor. The  Corporation,  by  a  minute 
under  their  seal,  directed  &,  as  their 
attorney,  to  take  proceedings  against 
plaintiff,  under  stat.  5  &  6  W.  4.  c.  76. 
s.  60.,  for  wilfully  refusing  to  deliver 
books  &c.  S.  procured  a  conviction 
before  two  justices,  and  obtained  a 
warrant  from  them,  which  he  gave  to 
P.,  a  constable.  He  advised  P.  that 
it  might  be  executed  on  Sunday;  and 
P.  did  execute  it  on  Sunday,  and  con- 
veyed plaintiff  to  gaol.  S.  procured 
a  second  warrant  from  the  same  jus- 
tices, which,  by  his  directions,  P. 
lodged  with  the  gaoler.  Plaintiff  hav- 
ing sued  out  a  habeas  corpus,  the  two 
warrants  were  returned :  the  return 
was  discussed  without  actually  bring- 
ing plaintiff  up.  The  Corporation, 
by  8.  as  their  attorney,  opposed  his 
discharge.  This  Court  ordered  plain- 
tiff's discharge,  on  the  ground  that  the 
arrest  was  on  Sunday,  In  the  interval 
between  the  return  and  the  order  for 
plaintiff's  discharge,  a  third  warrant, 
under  the  authority  of  a  local  Act 
whereof  the  Corporation  were  trus- 
tees under  stat.  5  &  6  W.  4.  c.  76. 
s.  75.,  was  obtained  by  S.  and  lodged 
by  P.  with  the  gaoler,  and  a  ca.  sa.  at 
the  suit  of  a  third  person  was  also 
lodged  with  him.  Plaintiff  having 
obtained  a  rule  to  discharge  him,  in 
lieu  of  a  habeas  corpus,  the  Corpora- 
tion, as  before,  shewed  cause:  this 
Court  decided,  in  the  month  o(  No- 
vember, that  the  ca.  sa.  afforded  a  good 
ground  for  his  detention.  Plaintiff  re- 
mained in  prison  till  2d  March,  when, 
the  judgment  on  which  the  ca.  sa.  was 
issued  being  satisfied,  he  was  set  at 
liberty.  As  soon  as  he  was  out  of  gaol, 
he  was  arrested  by  W,,  another  con- 
stable, under  a  fourth  warrant,  which 
S.  had  obtained  and  had  given  to  the 
police,  with  express  instructions  when 
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and  how  to  execute  it.  He  was  dis- 
charged by  a  Judge  at  Chambers,  the 
Corporation  opposing  his  discharge. 
The  warrant  set  forth  a  conviction  by 
the  justices,  but  did  not  shew  any 
previous  warrant  by  one  justice,  as 
required  by  stat.  5  &  6  W.  4.  c.  76. 
8.  60.  The  action  against  the  Corpo- 
ration of  L.t  S.  and  P.  was  com- 
menced on  1st  September. 

Held :  that  the  imprisonment  in 
which  P.  was  an  actor  ceased  in  No- 
vember (after  which  time  plaintiff  was 
detained,  under  the  ca.  sa.)  six  months 
before  the  action  in  which  P.  was  a 
defendant  was  commenced ;  and  that 
stat.  5  &  6  W.  4.  c.  76.  s.  133.  barred 
that  action :  and  the  verdict  was  en- 
tered for  the  defendants  in  that  action. 
Held  that,  as  to  the  imprisonment 
after  2d  March,  there  was  no  evidence 
against  the  Corporation,  as  their  mi- 
nute did  not  direct  any  thing  more 
than  taking  proceedings,  and  that  op- 
posing plaintiffs  discharge  was  not  a 
ratification  of  the  arrest ;  but  that  S., 
having  personally  directed  the  arrest, 
had  done  more  than  merely  put  the 
law  in  motion,  and  was  liable,  the  war- 
rant being  bad ;  and  the  verdict  was 
entered,  in  the  action  in  which  W. 
was  a  defendant,  for  the  Corporation 
and  against  S.  Eggington  v.  Lich- 
field, Mayor  ^-c,  100. 

2.  Direction  to  constable  to  do  his 
duty,  188.     Post,  II. 

II.  By  constable :  when  authorized. 

At  the  time  of  a  breach  of  peace  com- 
mitted in  his  sight. 

Action  for  assault,  battery  and  false 
imprisonment.  Plea:  That  plaintiff, 
with  force  and  arms,  unlawfully,  vio- 
lently and  forcibly  entered  into  a  mes- 
suage in  the  possession  of  W.,  and  ex- 
pelled W.;  that  plaintiff  committed 
the  said  breach  of  the  peace  in  view  of 
a  constable,  and  within  the  constable's 
district ;  and  "  thereupon  "  defendant 
gave  plaintiff  in  charge  of  the  consta- 
ble for  the  offence,  and  directed  him 
to  take  plaintiff  in  custody  and  con- 
vey him  before  a  magistrate  to  answer 
for  the  offence ;  and  the  constable,  in 
pursuance  of  the  charge,  gently  laid 
hands  on  plaintiff  and  took  him  into 
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custody,  and,  for  the  purpose  of  con- 
veying him  before  a  magistrate,  con- 
veyed him  in  custody  to,  and  impri- 
soned him  for  a  reasonable  time  at, 
the  police  station. 

On  demurrer,  held  a  good  plea. 
For  that  the  word  "  thereupon  w  was 
to  be  taken  as  equivalent  to  "  then 
and  there ; "  so  that  the  constable 
appeared  to  have  arrested  at  the  time 
of  a  breach  of  the  peace  committed  in 
his  sight,  which  he  had  authority  to 
do;  and  the  defendant  was  justified 
in  directing  the  constable  to  perform 
his  duty.  Derecourt  v.  Corhishley, 
188. 

III.  Ratification. 

Not  by  merely  opposing  discharge, 
100.    Ante,  I.  1. 

IV.  Several  arrests. 

Effect  of  discharge  as  to  some  of 
them,  100.    Ante,  I.  1. 

V.  Parties  liable  to  action. 

Attorney  personally  directing  arrest 
under  bad  warrant,  100.  Ante, 
LI. 

VI.  Pleading. 

Plea  that  the  arrest  complained  of 
was  by  defendant  causing  a  consta- 
ble to  arrest  at  the  time  of  breach  of 
peace  committed  in  his  sight,  188. 
Ante,  II. 

VII.  See  Imprisonment.  Limitation.  Ca- 
pias. 
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ASSENT. 

Of  trustee  to  assignment  for  benefit  of 
creditors,  367.    Assignment,  I. 

ASSIGNEE. 

I.  Of  bankrupt,  65.    Bankrupt,  V. 

II.  Of  bill  of  lading,  7.    Bill  of  Lading. 

III.  In  trust  with  a  beneficial  interest, 
367.    Assignment,  I. 


ASSIGNMENT. 

I.  To  trustee :  when  complete. 

Where  for  the  benefit  in  part  of  the 
trustee. 

H.  executed  a  deed  of  assignment 
conveying  all  his  property  to  a  credi- 
tor, S.,  in  trust  for  S.  and  his  other 
creditors.  H.  sent  this  deed  to  &, 
with  whom  he  had  not  previously 
communicated  on  the  subject.  S.  re- 
ceived the  deed  on  the  next  day; 
and  on  that  day,  a  judgment  creditor 
of  H.  delivered  a  fi.  fa.  to  the  sheriff. 
On  the  next  day,  S.  wrote  to  H.  sig- 
nifying his  assent.  On  an  issue  be- 
tween S.  and  the  judgment  creditor, 
the  jury  found  that  the  deed  was  ho- 
nest and  bona*  fide. 

Held:  that  S.  was  entitled  to  the 
property :  the  deed  not  being  revoca- 
ble  by  H.,  inasmuch  as  it  was  for  the 
benefit,  in  part,  of  the  trustee  S. ;  and 
S.'b  assent  not  being  necessary  to  vest 
the  property  in  himself,  for  the  same 
reason.     Siggers  v.  Evans,  367. 

II.  Of  goods  and  chattels. 

Effect  of  clauses  extending  the  assign- 
ment to  articles  substituted  or  sub- 
sequently acquired. 
R.  obtained  a  loan  from  W.  on  the 
guarantie  of  defendant,  and,  in  con- 
sideration thereof,  for  the  indemnity 
of  defendant,  executed  to  him  a  deed. 
The  deed  recited  as  above,  and  wit- 
nessed that  R.,  in  consideration  of  the 
premises,  did  thereby  "  bargain,  sell, 
assign,  transfer  and  set  over  unto" 
defendant,  his  executors,  &c,  a  mes- 
suage and  premises  held  by  JR.  for  a 
term  of  years,  certain  trade  premises  of 
R.  held  also  for  a  term  of  years,  and  the 
trade  fixtures  not  removeable  by  the 
tenant,  and  a  farm  and  land  of  22.  ,* 
habendum  to  defendant,  his  executors, 
&c,  "upon  the  trusts,  and  for  the 
intents  and  purposes,  hereinafter  de- 
clared and  contained  concerning  the 
same:"  also  that, for  the  considerations 
aforesaid,  R.  did  thereby  "  bargain, 
tell,   assign,  transfer    and    set    over 
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unto*  defendant,  his  executors,  &c, 
two  policies  of  life  and  fire  assurance 
respectively,  to  hold  to  defendant,  his 
executors,  &c,  "upon  the  trusts"  &c. 
(as  before) :  also  that,  for  the  consi- 
derations aforesaid,  R.  did  thereby 
44  bargain,  sell  and  assign  unto"  de- 
fendant, his  executors,  &c,  the  steam 
engine,  dye-vats,  and  all  other  fixtures 
in  the  trade  premises,  and  all  the  dye- 
ing apparatus,  and  utensils,  machines, 
tools,  effects  and  things  in  the  said 
trade  premises,  and  all  horses,  cattle, 
carts,  farming  utensils  and  stock  at 
the  said  trade  premises  and  the  said 
farm  or  lands,  and  all  tillages,  growing 
crops  &c.  in  the  farm  or  lands,  and  afi 
dye  wares  and  consumable  stores  in 
the  trade  premises,  and  all  stacks  of 
hay,  straw  and  other  consumable  stores 
in  the  trade  premises  and  the  farm, 
and  all  the  household  furniture  and 
effects  in  R.'s  dwelling  house,  "  and 
all  the  estate,  right,  title,  interest,  use, 
trust,  property,  claim  and  demand 
whatsoever,  both  at  law  and  equity,"  of 
12.  to  the  same,  to  hold  the  fixtures,  chat- 
tels, machinery  &c,  *4  hereby  assigned," 
to  defendant,  his  executors,  &c,  "upon 
the  trusts  and  for  the  ends,  intents 
and  purposes  hereinafter  declared  and 
contained  concerning  the  same.  And 
it  is  hereby  declared"  that  defendant 
should  "stand  possessed  of"  the  several 
matters  assigned,  "upon  the  trusts, 
and  to  and  for  the  ends,  intents  and 
purposes  hereinafter  declared  and  con- 
tained of  and  concerning  the  same, 
that  is  to.  say :  Upon  trust,"  if  R. 
should  communicate  to  defendant  the 
state  of  jR.'s  affairs,  and  the  same 
should  be  satisfactory  to  defendant, 
and  R.  should,  if  required,  keep  ex- 
posed a  notice  of  the  assignment, 
should  pay  the  rents  and  the  premiums 
and  duty  on  the  policies,  and  keep  the 
buildings  in  repair,  then  to  permit  R. 
to  have  possession,  for  carrying  on  the 
trade,  till  W.  should  require  payment, 
or  defendant  should  apply  to  be  re- 
lieved from  the  guarantie,  and,  in 
either  of  the  last  mentioned  two 
events,  upon  trust,  if  R.  should  pay 
W.  and  cause  the  guarantie  to  be 
given  up,  to  reassign  to  R. ;  but,  if  R. 
should  not  communicate  &c,  or  the 
state  of  affairs  should  not  be  satis- 
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factory  to  defendant,  or  if  R.  should 
not,  wnen  required,  keep  exposed  &c, 
or  not  pay  the  rents,  premiums  and 
duty,  or  not  keep  in  repair,  or,  in  case 
W.  should  require  payment,  or  de- 
fendant require  to  be  relieved,  should 
fail  to  pay  W.  and  to  procure  the 
guarantie  to  be  given  up,  then  de- 
fendant, his  executors,  &c,  "shall  stand 
and  be  possessed  of  the  said  tenements 
and  premises,  upon  trust  to  enter  upon 
and  take  actual  possession  of  all  and 
singular  the  said  tenements  and  pre- 
mises, inch/ding  all  substituted  con- 
sumable stores,  pursuant  to  the  decla. 
ration  hereinafter  contained,  when 
and  as  he  or  they  shall  think  fit,  and 
whether  in  or  out  of  possession,  to 
make  sale  and  absolutely  to  dispose  of 
the  said  tenements  and  premises  or  so 
much"  as  defendant  should  think 
roper :  and  it  was  declared  that  de- 
fendant, his  executors,  &c,  should 
stand  possessed  of  the  moneys  to  arise 
from  the  sale  and  policies,  on  trust : 
first,  to  discharge  the  costs  of  execut- 
ing the  trusts ;  next,  to  pay  W.,  and 
pay  to  defendant  what  he  should  have 
paid  to  W.;  lastly,  to  pay  the  surplus 
to  JR.  and  reassign.  And  it  was  de- 
clared 44  that,  when  and  as  any  of  the 
dye-wares,  farm  produce,  cattle,  chat- 
tels and  effects  hereby  assigned" 
44  shall  be  used  up,  or  consumed,  dead, 
sold  or  worn  out,  and  other  dye- 
wares,"  &c,  "shall,  in  the  ordinary 
course  of  carrying  on  the  said  business, 
be  purchased,  grown,  or  otherwise  sub- 
stituted for  them,  or  any  of  them,  the 
dye- wares,"  &c,  "so  purchased,  grown, 
or  otherwise  substituted,  shall  belong  to 
defendant,  his  executors,  &c,  "  upon 
the  trusts  and  for  the  purposes  here- 
inbefore  declared  and  contained,  and 
shall  be  considered  to  be  included  in 
the  assignment  hereby  made,  in  like 
manner  and  as  fully  as  if  the  same 
were  now  the  property  of  22.,  "and 
were  included  therein,"  "  so  that  the 
security  intended  to  be  hereby  made 
may,  at  all  times  during  the  continu- 
ance thereof,  be  of  an  adequate  value 
for  that  purpose.*' 

After  this  deed  was  executed,  R. 
remained  in  possession,  carried  on  the 
business,  and,  in  the  ordinary  course 
thereof,  used  up  and  consumed  certain 
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of  the  consumable  effects,  and  substi- 
tuted others.  Defendant  required  to 
be  relieved  from  the  guarantie ;  and 
R.  having  taken  no  step  for  that  pur- 
pose,  defendant  entered,  and  took 
possession  of  the  property,  including 
the  substituted  stores.  It  appeared 
that  R.  was  aware  of  this,  and  made 
no  objection.  Defendant  paid  W. 
Afterwards  R.  committed  an  act  of 
bankruptcy  and  was  made  bankrupt. 
Held  that  defendant  was  entitled, 
as  against  the  assignees  under  the 
bankruptcy,  to  retain,  to  the  extent 
of  the  payment  made  by  him  to  W., 
not  only  the  property  mentioned  in 
the  deed  of  which  JR.  was  possessed 
at  the  time  of  the  execution  of  the 
deed,  but  also  the  substituted  effects. 
Hope  v.  Hayley,  830. 

III.  Of  property  generally. 

1  Equivalent  for :  security  previously 
given  on  the  faith  of  it,  955.  Bank- 
rupt, I. 

2.  When  an  act  of  bankruptcy,  955. 
Bankrupt,  I. 

3.  How  soon  the  property  vests,  367. 
Ante,  I. 

IV.  Covenants  in. 

To  pay  or  repay  premiums,  384. 
Bankrupt,  X. 

V.  Revocation,  367.    Ante,  I. 

ASSISTANT. 
Bailiff's  assistant,  571.     Skeriff,  I.  1. 

ASSISTANT  CLERK. 
Page  808.     County  Court,  I. 

ASSURANCE. 
Fibst:  mabine  assurance. 
I.  Perils  insured  against. 
1 .  Illegal  capture  or  seizure. 

By  a  policy  of  assurance  on  goods 
on  board  the  ship  B.,  they  were  war- 


ranted "free  from  capture  and  seizure, 
and  the  consequences  of  any  attempt 
thereof."  The  perils  insured  against 
were  enumerated  as  usual :  viz.  w  of 
the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettizona,  let- 
ters of  mart  and  counter  mart,  sur- 
priaals,  takings  at  sea,  arrests,  re- 
straints, and  detainments  of  all  kings," 
&c,  u  and  of  all  other  perils,  losses, 
and  misfortunes/* 

Held:  that  the  exception  intro- 
duced by  the  warranty  was  not  con- 
fined  to  legal  capture  or  seizure,  but 
that  an  illegal  capture  or  seizure  was 
within  both  the  exception  and  the 
perils  enumerated  as  insured  against. 

The  B.,  a  British  ship,  in  her  pas- 
sage down  the  Danube,  passed  within 
shot  of  a  Russian  fort,  there  being 
then  war  between  Turkey  and  Russia, 
but  no  war  between  Great  Britain 
and  Russia.  The  Russian  fort  fired 
into  her,  and  sunk  her,  alleging  that 
the  vessel  was  mistaken  for  a  Turk, 
but  permitted  her  crew,  after  some 
detention,  to  depart.  It  appearing  to 
the  Court,  on  the  whole  or  the  facts, 
that  the  object  of  the  Russians  was  to 
detain  the  ship :  Held, 

That,  but  for  the  warranty,  the  in- 
surers would  have  been  liable;  but 
that  the  warranty  protected  them. 
Powell  v.  Hyde,  607. 

2.  Insurance  on  passage  money :  what 
form  of  policy  excludes  from  the 
risks  the  maintenance  of  passengers 
during  detention. 

A  policy  of  insurance  was  made  at 
and  from  Liverpool  to  Boston  on  pas- 
sage money  valued  at  700/.  The  policy 
was  in  the  usual  printed  form,  with  this 
memorandum  :  "  On  passage  money 
was  of  emigrants,  subject  to  pay  a  loss 
pro  rat&,  and  subject  to  the  clauses 
and  conditions  made  under  sects.  47 
to  51  of  The  Passengers  Act,  1852, 
compensation  clause  excepted,  and 
against  these  risks  only."  The  ship, 
being  a  passenger  ship  within  the  Act, 
sailed,  and  by  a  peril  of  the  sea  was 
driven  into  /*.,  a  foreign  port,  where 
she  necessarily  remained  repairing  da- 
mages for  more  than  six  weeks,  after 
which  she  proceeded  with  the  pas- 
sengers to  Boston  and  arrived  there. 
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During  the  detention  at  F.  the  pas- 
sengers were  maintained  by  the  in- 
sured at  a  cost  exceeding  the  passage 
money. 

Held,  on  demurrer,  that  this  was 
not  a  loss  incurred  under  the  enume- 
rated sections,  and  that  the  under- 
writers were  not  liable  to  make  it  good. 
WOUs  v.  Cooke,  641. 

II.  Warranties. 

Free  from  capture  and  seizure  and 
the  consequences  of  any  attempt 
thereof,  607.    Ante,  1. 1. 

Secondly  :  insurance  against  fire. 

III.  Insurance  on  plaintiff's  goods 
in  his  warehouses  and  on  goods  in 
trust  therein. 

1.  Extent  to  which  he  is  entitled  to 
recover  on  goods  in  deposit. 

Plaintiff  made  with  defendants  a 
policy  of  insurance  against  fire,  in 
which  plaintiff  was  described  as  a 
corn  and  flour  factor ;  the  policy  was, 
amongst  other  things,  on  goods  in  his 
warehouses,  and  on  "goods  in  trust 
or  on  commission  therein."  The  de- 
fendants covenanted  to  make  good 
any  damage  by  fire  to  the  property 
insured.   The  plaintiff  was  a  wharfin- 

fer  and  warehouseman:  he  had  in 
is  warehouses  goods  belonging  to 
his  customers,  which  were  deposited 
with  him  in  that  capacity,  and  on 
which  he  had  a  lien  for  the  charges 
for  cartage  and  warehouse  rent,  but 
no  further  interest  of  his  own.  No 
charge  was  made  to  the  customers 
for  insurance;  nor  were  they  in- 
formed of  the  existence  of  the  policy. 
The  plaintiff's  warehouse  was  con- 
sumed by  fire,  with  all  the  goods 
in  it.  The  defendants  paid  the  value 
of  plaintiff's  own  goods,  and  the 
amount  of  his  lien  on  his  customers' 
goods;  but  refused  to  pay  the 
value  of  the  customers'  interest  in 
the  value  of  the  goods  beyond  the 
lien. 

Held :  that  the  goods  of  the  cus- 
tomers were  in  trust,  within  the 
meaning  of  the  policy;  and  that 
plaintiff  was  entitled  to  recover  the 


entire    value.      Waters  v.  Monarch 
Life  Assurance  Company,  870. 

2.  Floating  policy  for  benefit  of  cus- 
tomers, 870.    Ante,  1. 

3.  When  the  assured  becomes  a  trus- 
tee, 870,  881.    Ante,  1. 

Thirdly:  insurance  on  lives. 

IV.  Assignment  of  Policy. 

Covenant  to  pay  or  to  repay  pre- 
miums, 384.    Bankrupt,  A. 

ATTACHMENT. 

I.  Of  debt  due  to  judgment  debtor : 
parties. 

How  executor  or  creditor  must  pro- 
ceed. 

An  executor  of  a  judgment  creditor 
is  not  entitled,  under  sect.  61  of  The 
Common  Law  Procedure  Act,  1854, 
to  attach  a  debt  due  to  the  judgment 
debtor  before  he  has  made  himself  a 
party  to  the  judgment.  Baynardv. 
Simmons,  59. 

II.  Of  debt  due  to  judgment  debtor: 
generally. 

A  security  not  a  lien,  65.  Bankrupt??. 

III.  For  non -performance  of   award, 
404.    Arbitration,  IV. 

ATTORNEY. 

I.  Indorsement  relative  to  on  writ  of 
summons. 

Description  by  place  of  business  when 
sufficient. 

Under  The  Common  Law  Proce- 
dure  Act,  1852  (15  &  16  Vict.  c.  56.), 
sect.  6  and  Schedule  (A.)  No.  1.,  au 
attorney  suing  in  person  may  indorse 
the  writ  of  summons  thus:  "This 
writ  was  issued  in  person  by  the 
within  named  1.  A.,  who  resides  at," 
&c,  naming  his  place  of  business, 
though  it  is  not  tne  place  where  he 
sleeps.    Ablett  v.  Basham,  1019. 

II.  Appearance  by. 

When  not  sufficient,  309.     Outlaw. 
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III.  When    personally  liable  to  third 
persons. 

Where  he  personally  directs  arrest 
under  bad  warrant,  100.  Arrest, 
LI. 

IV.  Warrant  of  attorney.     Warrant  of 
Attorney. 

AUCTION. 

I.  Conditions  of  sale. 

Payment  of  price  before  removal: 
wrongful  removal  by  vendee  who 
has  a  set  off,  65.    Bankrupt,  V. 

II.  Rights  of  auctioneer  against  vendee. 

Effect  of  his  having  received  on  the 
whole  sufficient  to  satisfy  his  lien, 
65,  82.     Bankrupt,  V. 

IIL  Setoff. 

Effect  of  vendee  having  a  set  off 
against  the  principal,  65.  Bank. 
rupt,V. 

AUTHORITY. 

I.  Ultra  vires  doctrine,  248.   Bond,  1. 1. 

II.  Shewing  it  on  the  face  of  the  pro- 
ceedings, 974.    Poor,  IV.  1. 

BAIL. 

I.  Holding  to  bail. 

Affidavit  to  hold  to  bail,  272.  AJfU 
davit,  I. 

II.  In  error. 

On  appearance  by  attorney,  to  re- 
verse  outlawry,  309.     Outlaw. 

BAILEE. 

Insurable    interest,    870.      Assurance. 
III.  1. 

BANK. 

Opening  banking    account  by  mining 
company,  248.    Bond,  I.  1 . 

BANKRUPT. 
I.  Petitioning  creditor's  debt. 


Old  debt  after  dishonour  of  one  of 
several  bills  given  and  received  as 
a  composition. 

A  composition  deed  was  made  be- 
tween Z.,  a  trader,  of  the  first  part, 
B.,  his  surety,  of  the  second,  and  his 
creditors  of  the  third,*  reciting  that 
the  creditors  had  agreed  to  accept 
a  composition  of  lis.  in  the  pound, 
to  be  paid  by  four  instalments  at  the 
end  of  four,  six,  nine  and  twelve 
months,  "  in  full  satisfaction  and  pay- 
ment of  their  several  debts;"  the 
first  three  of  such  instalments  to  be 
secured  by  bills  drawn  by  Z.  on  B. 
and  accepted  by  him ;  the  last  by  Z.'s 
promissory  note.  The  deed  con- 
tained a  covenant  by  the  creditors 
not  to  sue  Z.  until  default  should  be 
made  in  payment  of  the  bills  and 
notes,  or  some  of  them,  and  upon 
payment  of  the  bills  and  notes  at 
maturity  to  grant  a  release.  Before 
executing  the  deed  B.  stipulated  with 
Z.  for  a  security  to  himself  over  all 
Z/s  property. 

Jr.,  one  of  Z.'s  creditors,  executed 
the  deed,  and  received  the  bills  and 
notes.  On  its  maturity  the  first  was 
dishonoured.  W.  immediately  com- 
menced an  action  against  Z.  for  his 
whole  debt,  in  which  he  ultimately 
obtained  judgment.  Z.,  under  pres- 
sure from  B.  after  the  commence- 
ment of  W's  action,  and  before  W. 
obtained  judgment,  assigned  all  his 
propertv  to  B.  This  was  bond  fide 
in  fulfilment  of  his  promise  to  give 
B.  security.  Z.  was  declared  a  bank- 
rupt on  Tr.'s  petition. 

Held  that,  on  the  true  construction 
of  the  deed,  the  bills  were  only  con- 
ditional payment,  and  therefore  that 
W.  had,  on  the  dishonour  of  the  bill, 
a  right  to  elect  to  recover  his  old 
debt,  and  had  therefore  a  sufficient 
petitioning  creditor's  debt. 

Held  also,  that  the  assignment  to 
B.  was  an  act  of  bankruptcy,  it  being 
an  assignment  of  all  the  trader's  pro- 
perty, and  not  being  for  such  an 
equivalent  as  to  make  it  not  neces- 
sarily delay  his  creditors.  Leakey. 
Young,  955. 

II.  Act  of  bankruptcy:  assignment  of 
property. 


BANKRUPT. 
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What  not  a  sufficient  equivalent  to 
make  assignment  of  all  a  trader's 
property  not  an  act  of  bankruptcy, 
955.    Ante,  I. 

III.  Adjudication. 

Under  sect.  233.,  999.    Post,  VII. 

.  IV.  Property  that  passes  to  th e  assignees. 

Not  claim  to  differences  under  ille- 
gal stock  jobbing  transactions,  999. 
Post,  VII. 

V.  Debts  that  pass  to  the  assignees :  effect 
of  garnishment. 

Attachment  served  but  nothing  more 
done  before  the  bankruptcy. 

A  judgment  creditor,  H.,  having  by 
leave  of  a  Judge  proceeded  against  a 
garnishee,  under  sect.  64  of  The  Com- 
mon Law  Procedure  Act,  1854,  a  case 
was  stated  for  the  Court  disclosing  the 
following  facts. 

Garnishee  was  an  auctioneer.  P. 
sent  him  goods  for  sale  for  ready 
money,  not  to  be  removed  until  pay- 
ment. The  auctioneer  sold  them  on 
those  terms,  stated  in  the  conditions  of 
sale,  and  received  part  of  the  price  from 
some  of  the  purchasers :  but  H.,  who 
had  purchased  part,  took  them  away 
without  payment,  and  without  the  con- 
sent of  the  auctioneer  or  of  P.  H.  re  - 
fused  to  pay,  offering  to  set  off  a  debt 
due  to  him  from  P.;  this  was  declined. 
H.  having  obtained  judgment  against 
P.,  obtained  an  order  to  attach  the 
price  of  the  goods  remaining  in  the 
auctioneer's  hands  under  The  Common 
Law  Procedure  Act,  1854,  sect.  61, 
which  was  served  on  the  garnishee. 
On  the  same  day,  but  after  the  ser- 
vice, P.  became  bankrupt.  His  assig- 
nees claimed  the  money  from  the  gar- 
nishee, and  also  demanded  payment 
from  H.  of  the  price  of  the  goods  taken 
away  by  him. 

Held :  that  the  effect  of  sect.  62  was 
that  the  service  bound  the  debt  so  as 
to  render  the  judgment  creditor  a 
creditor  having  security  for  bis  debt, 
within  sect.  184  of  The  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13  Vict, 
c.  106.),  but  did  not  give  a  lien,  so  as 
to  bring  him  within  the  exception  in 


that  section ;  and,  consequently,  that 
the  judgment  creditor  could  not  pre- 
vail against  the  assignees. 

Held,  also,  that,  if  the  auctioneer 
should  sue  JET.  in  his  own  name  ex  con- 
tractu for  the  goods  sold,  H.  would 
have  a  defence  by  a  plea  in  the  nature 
of  set-off,  or  else  by  way  of  equitable 
defence.  Or,  if  the  assignees  sued  on 
the  contract,  he  would  have  a  defence 
by  way  of  mutual  credit.  But  that  the 
assignees  might  recover  in  trover,  to 
which  H.  would  have  no  defence. 
Holme*  v.  Tutton,  65. 

VI.  Reputed  ownership. 

1.  Effect  of  seizure  by  sheriff  under  a 
fi.  fa. 

A  trader  had  in  his  house  goods,  not 
his  own  property,  in  his  order  and  dis- 
position by  consent  of  the  true  owner. 
The  sheriff  entered  the  house  under  a 
fi.  fa.  against  the  trader,  and  made  a 
levy.  A  man  was  left  in  possession  in 
the  house ;  but  no  change  was  made 
in  the  apparent  possession  of  the  goods 
by  the  trader,  until  after  the  filing  of 
a  petition  of  adjudication  of  bank- 
ruptcy against  him,  under  which  he 
was  declared  a  bankrupt. 

Held:  that  the  act  of  the  sheriff  did 
not  withdraw  the  goods  from  the  order 
and  disposition  of  the  bankrupt ;  and, 
consequently,  that  the  Court  of  Bank- 
ruptcy might  order  them  to  be  sold  by 
his  assignees,  as  against  the  true  owner, 
under  sect.  125  of  The  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13  Vict 
c.  106.).    Barrow  v.  BeU,  540. 

2.  Determined  by  demand  of  posses- 
sion before  act  of  bankruptcy. 

Under  The  Bankrupt  Law  Consoli- 
dation Act,  1 849  (12  &  13  Vict  c.  106.), 
sect.  125,  goods  are  not  in  the  posses- 
sion of  the  bankrupt  at  the  time  of  the 
bankruptcy  by  the  consent  and  per- 
mission ot  the  true  owner  if  such 
owner,  before  the  act  of  bankruptcy, 
give  notice  that  he  requires  the  pos- 
session :  and  the  Court  of  bankruptcy 
cannot  order  a  sale. 

Under  sect.  133,  all  transactions  en- 
tered into  with  a  bankrupt  bond  fide, 
before  the  fiat  and  the  filing  of  the 
petition,  are  valid,  notwithstanding  a 
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prior  act  of  bankruptcy,  provided  the 
party  to  the  transaction  with  the  bank- 
rupt had  not  notice  of  the  act  of  bank- 
ruptcy. Under  this  section,  any  act 
by  the  owner  of  goods  in  the  posses- 
sion of  the  bankrupt  which,  if  done 
before  the  act  of  bankruptcy,  would 
have  prevented  the  application  of  sect. 
125,  is  a  transaction  within  sect.  133, 
if  done  without  notice  of  bankruptcy. 
As  if  the  owner  demanded  from  the 
bankrupt  possession  of  the  goods. 

But,  where  the  owner,  knowing  that 
it  was  intended  by  the  trader  to  exe- 
cute an  assignment  of  all  his  goods  for 
the  benefit  of  his  creditors,  went  to 
take  possession,  but  found  the  assignee 
under  the  assignment,  which  was  an 
act  of  bankruptcy,  in  possession,  and, 
upon  stating  why  he  came,  was  told 
by  the  assignee  that  he  was  too  late, 
for  that  the  assignee  was  in  possession 
under  the  assignment,  and  the  trader 
afterwards  was  made  bankrupt,  this 
was  held  not  to  be  within  the  protec- 
tion of  sect.  133,  nothing  appearing 
before  the  notice  of  the  assignment, 
beyond  an  intention  to  demand  the 
goods.    Brewin  v.  Short,  227. 

3.  What  intention  to  demand  posses- 
sion not  sufficient  to  determine  re- 
puted ownership,  227.    Ante,  2. 

4.  Demand  with  a  view  to  determine 
possession  when  a  protected  trans-* 
action  within  sect.  133.,  227.  Ante,  2. 

VII.  Relation. 

There  can  be  no  relation  to  a  prior  act 
of  bankruptcy  where  the  adjudica- 
tion is  not  founded  on  an  act  of 
bankruptcy. 

By  the  rules  of  the  Stock  Exchange, 
money  payable  by  members  of  the 
House  to  a  defaulter  is  to  be  paid  to 
assignees  appointed  by  the  Exchange 
and  be  distributed  rateably  amongst 
the  House  creditors  of  the  defaulter. 

£.,  a  trader,  and  member  of  the 
Stock  Exchange,  was  under  engage- 
ments with  members  of  the  Exchange 
to  pay  and  receive  differences  on  bar- 
gains in  the  public  funds  to  a  large 
amount  on  the  account  day.  The  day 
before  the  account  day,  he  wrote  to  the 
secretary  that  he  was  unable  to  meet 


his  engagements ;  he  was  accordingly 
declared  a  defaulter ;  and  G.,  one  of 
the  assignees  of  the  Exchange,  re- 
ceived the  amount  of  the  differences 
payable  to  L.,  and  distributed  it  rate- 
ably  amongst  the  House  creditors. 
At  the  time  when  L.  wrote  the  letter 
he  was  indebted  to  his  trade  credi- 
tors, insolvent,  and  contemplated  bank- 
ruptcy ;  but  this  was  unknown  to  G. 
till  L.  was  adjudicated  a  bankrupt 
under  sect.  233  of  The  Bankrupt  Law 
Consolidation  Act,  1 849.  At  the  time 
of  the  adjudication  (7.  had  distributed 
most  of  the  money  received,  but  had 
a  small  portion  still  in  hand.  The 
assignee  of  L.  sued  G.  for  money  had 
and  received. 

Held,  by  the  whole  Court,  that,  as- 
suming that  the  letter  by  X.  was  a 
a  fraudulent  preference  of  his  House 
creditors,  ana  an  act  of  bankruptcy 
on  which  an  adjudication  on  the  peti- 
tion of  a  creditor  might  have  been  sup- 
ported, that  this  adjudication  under 
sect.  233  could  not  relate  back  to  it ; 
that  consequently,  being  voidable  only 
and  not  void,  U.  was  justified  in  so 
far  as  he  had  acted  on  it  before  the 
adjudication. 

Held  also,  that  the  balance  could 
not  be  recovered :  Lord  Campbell  C.  J. 
and  Wizhtman  J.  giving  judgment  be- 
cause the  contracts  out  of  which  the 
differences  arose  were  illegal  within 
stat.  7  0. 2.  c.  8M  and  the  money  there- 
fore no  part  of  Z.'s  estate ;  Crompton 
J.  concurring,  but  giving  his  judg- 
ment, principally,  because  sect.  5  of  7 

0.  2.  c.  8.  made  the  receipt  of  the  dif- 
ferences for  Z.  illegal  both  in  principal 
and  agent.    Nicholson  v.  Gooch,  999. 

VIII.  Fraudulent  preference. 

1 .  By  giving  notice  of  inability  to  meet 
engagements  to  creditors  holding 
special  means  of  enforcing  their 
debts,  999.    Ante,  VII. 

2.  Distinction  between  voidable  and 
void,  999.    Ante,  VII. 

IX.  Bon&  fide  transactions  protected 
under  sect.  133. 

Demand  by  true  owner  of  goods  in 
possession  of  bankrupt,  227.    Ante, 


BANKRUPT. 

X.  Debts  and  liabilities  on  a  contin- 
gency. 

Covenants  to  pay  or  to  repay  premi- 
ums, when  not  such  debts  or  liabi- 
lities. 

Defendant  being  indebted  to  plain- 
tiff, assigned  to  him,  as  security,  an 
insurance  on  defendant's  life,  and  an 
insurance  on  the  life  of  defendant's 
wife,  and  covenanted  (1)  to  pay  the 
premiums,  (2)  that,  if  he  did  not  pay 
them,  plaintiff  might  pay  them  and 
defendant  would  repay  plaintiff. 

Plaintiff  sued  defendant  on  this  co- 
venant, assigning,  as  breaches  of  co- 
venant, (1)  that  defendant  had  not 
paid  the  premiums,  and  (2)  that  de- 
fendant had  not  paid  to  plaintiff  pre- 
miums paid  by  plaintiff  in  defendant's 
default.  Defendant,  to  the  whole 
declaration,  pleaded  his  bankruptcy 
and  certificate,  averring  that  they  had 
occurred  after  the  execution  of  the 
deed,  but  not  that  they  had  occurred 
after  the  breaches  had  taken  place. 

Held,  on  demurrer  to  the  plea: 
that  the  plea  gave  no  answer  to  the 
declaration,  neither  of  the  plaintiff's 
claims  being  a  debt  payable  upon  a 
contingency,  within  sect.  177  of  The 
Bankrupt  Law  Consolidation  Act, 
1849,  (12  &  13  Vict,  c.  106.),  nor  a 
liability  to  pay  money  upon  a  con- 
tingency, within  sect.  178.  Warburg 
v.  Tucker,  384. 

XI.  Creditors  having  security. 

Judgment  creditor  after  service  of  at- 
tachment on  garnishee, 65.  Ante,V. 

XII.  Creditors  having  a  lien. 

Not  on  a  debt  after  service  of  attach- 
ment on  garnishee  and  no  further 
proceedings,  65.    Ante,  V. 

XIII.  Assignees*  remedy  by  action. 

1.  For  goods  improperly  removed  by 
vendee  in  breach  of  condition  of 
sale,  65.    Ante,  V. 

2.  What  is  not  a  waiver  of  the  tort, 
65.    Ante,  V. 

XIV.  Certificate. 

"What  covenants  not  barred  by,  384. 
Ante,  X. 
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XV.  Pleading. 

Plea  of  bankruptcy 
384.    Ante,X. 


and  certificate, 


BARON  AND  FEME. 

I.  Wife's  authority  to  pledge  husband's 
credit. 

Expences  of  divorce  a  mensft  et  toro  : 
what  violence  doeB  not  shew  neces- 
sity. 

If  a  wife,  from  reasonable  appre- 
hension of  personal  violence,  leave  her 
husband's  house,  and  it  becomes  ne- 
cessary, for  her  protection,  that  she 
should  obtain  a  divorce  a  mensft  et 
toro,  the  law  gives  her  authority  to 
pledge  her  husband's  credit  for  the 
expences  of  the  proceeding ;  and  the 
question  as  to  the  husband's  liability 
is,  whether,  at  the  commencement  of 
the  proceeding,  there  was  such  rea- 
sonable ground  in  fact  for  anticipating 
ill  treatment  that  the  divorce  was 
necessary  for  the  protection  of  the 
wife. 

Such  reasonable  ground  is  not  fur- 
nished by  a  momentary  ebullition  of 
temper  on  the  part  of  the  husband, 
nor  by  a  threat  of  violence  from  which 
no  serious  intention  to  commit  vio- 
lence can  be  inferred.  Brown  v.  Ach- 
royd,  819. 

II.  Divorce  a  mens&  et  toro. 

Grounds  shewing  necessity  for  di- 
vorce, 819.    Ante,  I. 

BASTARD. 

Settlement :  death  of  mother,  814.  Poor. 
VII. 


BEER. 


See  Alehouse. 


BENEFIT. 

Under  Public  Health  Act,  471.    Board 
of  Health,  HI. 

BETTING. 
See  Wager.     Gaming. 
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BILL  OF  EXCEPTIONS. 

Exception  for  non-direction,  571,  579, 
588.     Sheriff,  I.  1. 


BILL  OF  LADING. 
I.  Assignee. 

1.  His  contract  to  pay  freight. 

B y  charter  party,  the  plaintiff,  owner 
of  a  ship,  agreed  with  the  freighter  to 
deliver  a  cargo  at  the  port  of  dis- 
charge on  payment  of  freight,  con- 
formably to  the  bills  of  lading ;  and  a 
certain  number  of  lay  days  were  al- 
lowed, after  which  demurrage  was  to 
be  charged  at  a  given  rate  per  day : 
the  bills  of  lading  stipulated  for  deli- 
very to  the  freighter,  or  his  assigns, 
on  paying  freight  as  per  charter  party. 

Defendant  became  assignee  of  the 
bill  of  lading,  gave  notice  thereof  to 
the  plaintiff,  and  demanded  the  goods, 
sending  his  lighters  to  receive  them. 
Plaintiff  delivered  a  portion,  and  de- 
manded payment  for  freight  on  so 
much:   defendant   refusing    to   pay, 

Slaintiff  refused  to  deliver  the  resi- 
ue,  and  the  running  days  expired. 
Some  time  after,  plaintiff  delivered 
the  residue,  and  was  paid  the  remain- 
ing freight. 

Held :  that  the  inference  of  fact  was 
that  the  defendant  contracted  to  pay 
freight  as  the  charterer  must  have 
done :  that  the  payment  and  delivery 
were  to  be  concurrent  acts:  that 
therefore  the  defendant  should  have 
paid  for  the  portion  delivered,  and,  in 
default  thereof,  the  plaintiff  was  jus- 
tified in  refusing  to  deliver  the  resi- 
due :  and  that  defendant,  though  not 
strictly  liable  for  demurrage,  might 
be  sued  on  a  declaration  charging  that, 
in  consideration  that  plaintiff,  at  de- 
fendant's request,  would  deliver,  de- 
fendant promised  to  accept  in  a  rea- 
sonable time,  but  had  not  done  so. 
MotUer  v.  Young,  7. 

Reversed  on  appeal,  765.    Post,  2. 

2.  No  implied  contract  to  accept  in 
reasonable  time. 

*  Declaration  that,  in  consideration 


that  plaintiff,  at  defendant's  request, 
would  deliver  wheat,  then  on  board 
plaintiff's  ship  (having  been  conveyed 
therein  for  freight  to  be  paid  by  the 
person  who  should  receive  it),  to  de- 
fendant with  lighters  provided  by  de- 
fendant, defendant  promised  to  re- 
ceive it  in  a  reasonable  time :  breach, 
that  defendant  made  default  in  receiv- 
ing in  a  reasonable  time,  whereby 
plaintiff  was  detained  an  unreasonable 
time  in  discharging.  Defendant  tra- 
versed the  promise  and  the  default, 
and  pleaded  that  plaintiff  was  not 
ready  to  deliver. 

It  was  proved  that,  by  charter  party, 
the  plaintiff,  owner  of  a  ship,  agreed 
with  the  freighter  to  deliver  a  cargo 
at  the  port  of  discharge  on  payment  of 
freight,  conformably  to  tne  bills  of 
lading;  and  a  certain  number  of  lay 
days  were  allowed,  after  which  de- 
murrage was  to  be  charged  at  a  given 
rate  per  day :  the  bills  of  lading  sti- 
pulated for  delivery  to  the  freighter, 
or  his  assigns,  on  paying  freight  as 
per  charter  party. 

Defendant  became  assignee  of  the 
bill  of  lading,  gave  notice  thereof  to 
plaintiff,  and  demanded  the  goods, 
sending  his  lighters  to  receive  them. 
Plaintiff  delivered  a  portion,  and  de- 
manded payment  for  freight  on  so 
much :  defendant  refusing  to  pay, 
plaintiff  refused  to  deliver  the  residue, 
and  the  running  days  expired.  Some 
time  after,  plaintiff  delivered  the  re- 
sidue, and  was  paid  the  remaining 
freight.  On  a  case,  authorizing  the 
Court  to  draw  inferences  of  fact : 

Held,  that  neither  the  contract  nor 
the  breach  was  proved.  By  the  Court 
of  Exch.  Ch.,  reversing  the  decision  of 
the  Court  of  Queen's  Bench.  Young  v. 
MoeUer,  759. 

II.  Reference  in  to  charter  party. 

1.  Effect  of,  755,  759.    Ante,  1. 2. 

2.  Effect  of  stipulation  for  payment  as 
per  charter  party,  589.  Demur* 
rage,  I. 

III.  Delivery  and  payment. 

1.  When  to  be  concurrent  acts,  7. 
Ante,  I. 
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2.  Consequence  of  refusal  to  pay  for 
part  delivered,  7.  Ante,  I.  1.  755, 
Ante,  I.  2. 

3.  Construction  of  the  words  "paying 
for  the  said  goods,*'  589.  Demur- 
rage, I. 

IV.  Demurrage. 

1.  Refusal  to  accept  in  the  nature  of 
demurrage,  7.  Ante,  I.  1.  755. 
Ante,  I.  2. 

2.  Assignee  when  not  liable,  755.  Ante, 
1.2. 

3.  See  also  Demurrage. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  Corrections  before  issuing. 

Simultaneous  memorandum  on  a  note 
shewing  that  the  year  of  the  date 
was  wrong. 

Action  on  a  promissory  note  at  two 
months  after  date  by  indorsee  against 
maker.  Plea:  that  the  defendant 
made  the  note  and  delivered  it  to  the 
indorser  in  payment  of  a  bet  on  the 
amount  of  hop  duty;  and  the  plaintiff 
took  it  when  overdue  and  without 
value.    Issue  thereon. 

On  the  trial,  it  was  proved  that 
the  note  was  made  and  given  for  the 
bet  to  the  indorser  in  January  1 855 ; 
it  bore  date  1st  January  1854,  but 
across  it,  at  the  time  it  was  delivered 
by  the  maker,  was  written  "  Due  the 
4  March  1855."    In  fact  the  date  of 

1854  was  a  mistake  for  1855,  not  no- 
ticed by  any  one.  It  was  indorsed  to 
plaintiff  in  January  1855.  The  Judge 
reserved  leave  to  enter  a  verdict  for 
the  plaintiff  if  the  note  was  overdue. 
He  feft  it  to  the  jury  to  say  whether 
there  was  value  for  the  indorsement, 
telling  them  that  the  burthen  lay  on 
the  defendant  to  prove  that  there  was 
none. 

Held,  that  the  memorandum  that 
the  note  was  due  on  the  4th  March 

1855  was  equivalent  to  a  memorandum 
correcting  the  error  in  the  date,  and, 
being  made  before  the  note  was  is- 


sued, operated  as  a  correction :  and, 
consequently,  that  the  note  was  not 
overdue. 

Held,  also,  that  there  was  no  mis- 
direction ;  for  that,  though  proof  that 
a  negotiable  instrument  was  affected 
with  fraud  or  illegality  in  the  hands 
of  a  previous  holder  raises  a  presump- 
tion that  he  would  indorse  it  away  to 
an  agent  without  value,  and  conse- 
quently calls  on  the  plaintiff  for 
proof  that  he  gave  value,  the  pre- 
sumption does  not  arise  when  the 
previous  holder  merely  held  without 
consideration.  And  "  that  a  bet, 
though  void,  and  therefore  no  con- 
sideration, was  not  illegal  so  as  to 
raise  a  presumption  that  the  indorse- 
ment was  without  value.  Fitch  v. 
Jones,  238. 

II.  Material  alteration  after  completion 
and  issuing. 

1.  Addition  of  name  of  another  joint 
maker  to  a  joint  and  several  pro- 
missory note. 

Action  against  A.  on  a  jointand  se- 
veral promissory  note  made  by  A.,  B. 
and  C.  Plea :  That  the  note  at  the  time 
when  it  was  first  made  was  intended 
by  defendant  to  be,  and  was,  made 
by  B.  and  defendant  only,  and  that, 
after  it  was  made  by  B.  and  defend- 
ant, being  the  making  by  the  defend- 
ant in  the  declaration  mentioned,  and 
after  the  note  "  was  completely  issued 
and  negotiated,  that  is  to  say  by"  B. 
and  defendant,  plaintiff  altered  it  in  a 
material  part  by  causing  C  to  sign  it 
as  a  joint  and  several  maker,  and  that 
this  was  not  in  correction  of  any  mis- 
take, nor  to  further  any  intention  of 
the  parties  existing  when  the  note  was 
first  made  by  defendant,  or  first  issued 
and  negotiated.    Issue  thereon. 

At  the  trial,  it  appeared  that  2?., 
being  indebted  to  plaintiff,  agreed  to 
get  two  sureties,  defendant  and  C,  to 
join  her  in  a  joint  and  several  note  to 
plaintiff.  B.  and  defendant  signed 
the  note  together,  and  gave  it  to 
plaintiff.  The  evidence  tended  to 
shew  that,  when  defendant  signed  it, 
plaintiff  and  B.  both  intended  that  C. 
should  afterwards  sign,  but  that  de- 
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fendant  was  not  informed  of  this. 
Defendant  had  a  verdict.  On  a  rule 
for  a  new  trial : 

Held :  (overruling  Cotton  v.  Simp- 
son,  8  A.fr  E.  136)  that  the  addition 
of  C.'s  name  was  a  material  alteration, 
and,  if  made  after  the  note  was  issued, 
would  avoid  it.  But  the  Court,  with- 
out deciding  whether  the  note  was  in 
point  of  law  issued,  supposing  the 
plaintiffs  and  B.  did  not  suppose  it 
complete,  though  defendant  did, 
granted  a  new  trial,  with  leave  to 
amend  the  plea,  that  the  question 
might  be  raised  distinctly.  Gardner 
v.  Walsh,  83. 

2.  Effect  of  some  of  the  parties  suppos- 
ing the  instrument  to  be  complete 
whilst  others  did  not,  83.  Ante,  1. 

III.  Joint  and  several  promissory  notes. 

Effect  of  adding  the  name  of  another 
joint  maker,  83.    Ante,  II.  1. 

IV.  Acceptance. 

Personal  liability  of  acceptor  in  a 
special  character. 

An  order  to  pay  to  the  drawer's 
order  at  three  months  after  date  a 
sum  of  money  "  for  value  received  in 
machinery  supplied  the  adventurers 
in  H.  mines  '*  was  directed  "  to  Mr. 
W.  Cr  W.  C.  wrote  upon  it  "Ac- 
cepted for  the  Company.  W.  C. 
Purser." 

Held,  that  this  made  W.  C.  per- 
sonally liable  as  acceptor  of  the  Dill. 
Mare  v.  Charles,  978. 

V.  Void  or  illegal  consideration. 

1.  Gaming  consideration,  263.  Amend" 
<    men*,  III. 

2.  Betting,  238.    Ante,  I. 

VI.  Indorsement:  consideration. 

1.  Difference  of  presumption  where 
indorser  held  on  an  illegal  consi- 
deration and  where  he  held  without 
consideration,  238.    Ante,  I. 

2.  Indorser  holding  in  payment  of  a 
bet,  238.    Ante,!, 


VII.  Cheques:  effect  of  crossing  with  a 
banker's  name. 

1.  Subsequent  transfer  by  delivery. 

A  cheque  on  a  London  banker,  M.  Sf 
Co.,  payable  to  A.  or  bearer,  was 
given  by  the  maker  to  A.,  with  the 
words  ff  Co.  written  across 

it.  A.  wrote  the  name  of  his  banker 
D.  on  it  before  Sf  Co.,  so  as  to  make 
the  cheque  be  crossed  with  the  words 
D.  Sf  Co,  A.  then  gave  it  to  his  clerk 
P.,  with  directions  to  payit  to  A%s 
account  with  D.  §f  Co.  The  cheque 
was  presented  at  the  clearing  house 
by  O.  ff  Co.,  London  bankers,  with 
the  name  D.  ff  Co.  struck  out,  and 
O.  ff  Co.  written  across  the  cheque. 
The  amount  was  paid  by  M.  ff  Co., 
on  whom  the  cheque  was  drawn,  to 
Q.  ff  Co.,  who  placed  the  proceeds  to 
the  credit  of  defendant,  a  customer 
from  whom  they  had  received  the 
cheque. 

A.  having  Bued  defendant  for  the 
proceeds  of  the  cheque,  defendant 
gave  evidence  that  P.  brought  the 
cheque  to  him,  stating  that  it  was  his 
own,  but  that  having  no  account  with 
a  banker  he  could  not  get  it  paid ;  and 
that,  to  accommodate  Pn  defendant 
paid  it  to  his  own  banker,  and  handed 
the  proceeds  when  received  to  P.  The 
Judge  directed  the  jury  that,  not- 
withstanding the  crossing,  the  cheque 
remained  transferable  by  delivery; 
that  the  crossing  was  material  for 
them  in  considering  whether  the  de- 
fendant took  the  cheque  bonft  fide  and 
for  value :  but  that,  if  satisfied  that 
he  did  take  it  bon&  fide  and  for  value 
they  must  find  for  the  defendant ;  the 
question  being,  not  whether  there  was 
want  of  caution,  but  whether  there 
was  good  faith.  The  jury  found  for 
the  defendant.  Held  a  right  direc- 
tion.    Carton  v.  Ireland,  765. 

2.  Question  for  the  jury:  want  of 
caution  or  good  faith  in  receiver, 
765.  Ante,  1. 

VIII.  Holder:  value. 

Burthen  of  proof,  238.    Ante,  I. 

IX.  Construction.  ~\ 
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Ut  res  magis  vnleat,  978.    Ante,  IV. 

X.  Payment  by  bills. 

1 .  When  only  conditional,  955.  Bank- 
rupt, I. 

2.  Option  to  sue  for  old  debt  on  dis- 
honour of  one  of  several  composi- 
tion bills,  955.    Bankrupt,  I. 

XI.  Evidence. 

Burthen  of  proof  of  consideration  or 
want  of  consideration,  238.    Ante,  I. 

BOARD  OF  HEALTH. 

I.  The  Public  Health  Act,  1848,  gene- 
rally. 

1.  Effect  of  sect.    137   taking  away 

certiorari. 

Under  the  Public  Health  Act,  1848 
(11  &  12  Vict  c.  63.),  local  boards  of 
health  have  no  general  power  to  make 
by-laws  for  carrying  out  the  purposes 
of  the  Act,  but  only  such  by-laws  as 
are  authorized  by  section  55. 

A  by-law  that "  all  occupiers  of  any 
premises  within  the  district  shall  pro- 
perly clean  and  remove  all  snow,  or 
other  obstructions,  from  the  footpath 
and  channel  opposite  their  respective 
premises,  before  nine  of  the  clock  in 
the  forenoon  of  each  day,"  is  bad. 

An  information  ha  vine  been  laid 
against  an  occupier,  under  this  by- 
law, and  it  being  proved  that  the  oc- 
cupier had  neglected  to  remove  snow, 
it  was  objected  that  the  by-law  was 
bad :  but  the  justice  held  that,  inas- 
much as  it  had  been  allowed  by  the 
Secretary  of  State,  under  sect.  115,  he 
could  not  entertain  the  objection :  and 
he  convicted  the  occupier. 

The  Court  quashed  the  conviction 
on  certiorari,  though  sect.  137  enacts 
that  no  proceeding  touching  the  con- 
viction of  any  offender  against  the  Act 
be  removeable  by  certiorari ;  holding 
that  the  justice  had  acted  without 
jurisdiction. 

Quare,  by  Lord  Campbell  C.  J., 
whether,  if  the  justice  had  heard  the 
objection  and  decided  against  it,  he 
would  have  acted  without  jurisdiction 
so  that  the  conviction  might  have  been 
quashed  :  semble,  by  Crompton  J.,  that 
he  would.     Regina  v.  Wood,  49. 


2.  By-laws    and    proceedings  under 
them,  49.     Ante,  1. 

3.  Allowance  by  secretary  of  state, 
49,    Ante,  1. 

II.  Local  board  of  health. 

1.  Their  power  to  lay  highway  rates. 

A  local  board  of  health  under  their 
powers  as  surveyors  of  highways  given 
by  sect.  117  of  The  Public  Health 
Act,  1848  (11  &  12  Vict.  c.  63.),  may 
lay  a  highway  rate  on  the  district, 
where  the  district  is  conterminous 
with  a  parish,  as  the  surveyors  might 
under  stat.  5  &  6  W.  4.  c.  50.  s.  27. 

Although  a  large  part  of  the  district 
is  occupied  by  property  which,  if  as- 
sessed to  a  general  district  rate  under 
sect.  88  of  The  Public  Health  Act, 
1848,  would  be  assessable  only  at  one 
fourth  of  its  net  annual  value.  Han' 
son  v.  Epsom  Local  Board  of  Healthy 
599. 

2.  Extent  of  their  power  to  make  by- 
laws, 49.    Ante,  I.  1. 

3.  Their  discretion  as  to  rating,  471. 
Post,  III. 

III.  Special  district  rate. 

Discretion  to  rate  whole  district  for 
improvements  from  which  part  of 
the  district  derives  no  benefit. 

A  local  board  of  health  laid  out 
sums  of  money  in  permanent  im- 
provements, and,  for  defraying  the 
expence  in  part,  borrowed  money  on 
mortgage  of  the  special  district  rates. 
The  permanent  improvements  con- 
sisted in  works  for  lighting  a  town 
within  the  district,  for  supplying  it 
with  water,  and  for  sewage.  A 
large  part  of  the  district,  owing  to  the 
inclination  of  the  ground  and  the  cha- 
racter of  the  occupation,  derived  no 
direct  or  immediate  benefit  from  these 
works.  To  defray  the  expences,  and 
to  raise  the  interest  and  instalments 
of  the  debt,  The  Local  Board  laid  a 
special  district  rate  on  the  whole  dis- 
trict, under  sect.  86  of  the  The  Public 
Health  Act,  1848,  (11  &  12  Vict.  c. 
63.). 

Held,  on  a  case  stated  upon  an  ap- 
peal against  the  rate,  that  the  rate 
was  valid.    For  that  it  was  discre- 
3  t  e.  &  b. 
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tionary  with  The  Local  Board, 
whether  they  would  divide  the  dis- 
trict under  sect.  89]  and  they  not 
having  done  so,  the  rate  under  sect. 
86  was  to  be  laid  on  the  whole  dis- 
trict Dorling  v.  Epsom  Local  Board 
of  Health,  471. 

IV.  Permanent  improvements. 

Water  and  sewage:  expences  how 
charged,  471.    Ante,  III. 

V.  Notice  of  action. 

Contractor  for  works,  when  entitled 
to,  115.    Action,  VII. 

BONA  FIDES. 
In  receiving  a  cheque,  765.  Bills,  VII.  1. 

BOND. 

I.  Obligors    a  joint   stock    company : 
authority. 

1.  When  presumably  within  autho- 
rity of  directors  and  for  benefit  of 
company. 

Plaintiff  declared  against  defend- 
ants, a  joint  stock  Company  com- 
pletely registered  under  stat.  7  &  8 
Vict.  c.  1 10.,  on  a  bond,  signed  by  two 
directors,  under  the  seal  of  the  Com- 
pany, whereby  the  Company  acknow- 
ledged themselves  to  do  bound  to 
plaintiff  in  20002. 

The  plea  set  out  the  condition, 
which  appeared  to  be  for  securing  to 
the  plaintiff,  who  was  a  banker,  such 
sum  as  the  Company  should,  to  the 
amount  of  1000/.,  owe  to  plaintiff  on 
the  balance  of  the  account  current, 
from  time  to  time,  and  for  indemnify- 
ing plaintiff  to  that  amount  from  losses 
incurred  by  reason  of  the  account 
between  plaintiff  and  defendant.  The 
plea  further  set  out  clauses  of  the 
registered  deed  of  settlement,  by 
which  it  appeared  that  the  directors 
were  authorized,  under  certain  cir- 
cumstances, to  give  bills,  notes,  bonds 
and  mortgages:  and  one  clause  pro- 
vided that  the  directors  might  borrow 
on  bond  such  sums  as  should,  from 
time  to  time,  by  a  general  resolution 
of  the  Company,  be  authorized  to  be 
borrowed.     The   plea   averred    that 


there  had  been  no  such  resolution 
authorizing  the  making  of  the  bond. 

The  replication  set  out  the  deed  of 
settlement  further,  by  which  it  ap- 
peared that  the  Company  was  formed 
for  the  purpose  of  carrying  on  mining 
operations  and  forming  a  railway.  (It 
also  set  out  a  general  resolution  which, 
as  suggested,  authorized  the  making 
of  the  bond). 

On  demurrers  to  the  plea  and  repli- 
cation, held :  that  plaintiff  was  en- 
titled to  judgment,  the  defendants 
admitting  on  the  record  that  the 
bond  was  the  deed  of  the  Company, 
and  no  illegality  appearing :  the 
opening  such  an  account  with  a  bank 
being  presumably  within  the  autho- 
rity of  the  directors,  and  for  the  bene- 
fit of  the  Company ;  and  it  not  being 
shewn  that  the  obligee  knew  of  any 
excess  of  authority,  if  there  was  any, 
or  of  any  prejudice  done  to  the  share- 
holders, and  no  such  prejudice  being 
shewn  in  fact.  (And  this,  whether 
or  not  the  resolution  set  out  in  the 
replication  authorized  the  making  of 
the  bond).  Royal  British  Bank  v. 
Turquana\248. 

2.  Burthen  of  shewing  illegality  or 
prejudice  to  shareholders,  248. 
Ante,  1. 

II.  Obligee. 

When  necessary  to  shew  his  know- 
ledge of  defects,  248.    Ante,  1. 1. 

BREACH. 

L  Election  to  treat  conduct  as  a  breach. 

1.  Renunciation  of  contract  by  one 
party  when  not  a  breach  until 
election  is  exerciseH. 

Declaration  stated  that  plaintiff  and 
defendant  agreed,  by  charter  party, 
that  plaintiff  s  ship  should  proceed  to 
Odessa,  and  there  load  from  defen- 
dant's agent  a  cargo  of  specified 
goods,  and  therewith  proceed  home,  a 
specified  number  of  running  days 
to  be  allowed  for  loading  and  unload- 
ing, and  ten  days  for  demurrage  after 
the  laying  days,  at  5L  per  day  :  that 
the  ship  proceeded  to  Odessa;  that 
the  time  for  loading  had  elapsed ;  but 
defendant  made  default  in  loading. 

Plea :   that,  after  the  vessel  pro- 
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ceeded  to  Odessa,  and  before  the 
alleged  breach  of  contract,  war  was 
declared  by  the  Queen  against  the 
Emperor  of  Russia,  and  war  had  ever 
since  existed  between  this  kingdom 
and  Russia,  of  which  plaintiff  and  de- 
fendant had  notice  before  the  alleged 
breach :  that  Odessa  was  part  of  the 
empire  of  Russia ;  and  plaintiff  and 
defendant  were  subjects  of  this  king- 
dom, and  not  of  Russia :  that  the  ship 
was  a  registered  British  ship ;  and  no 
licence  from  the  Queen  could  be  ob- 
tained for  loading  the  ship  at  Odessa : 
that  defendant  could  not  have  pro- 
curred  a  cargo  or  loaded  the  ship  as 
agreed,  nor  could  plaintiff  have  re- 
ceived such  cargo,  without  trading  or 
corresponding  with  the  enemy. 
Issue  on  this  plea. 
It  was  proved  that  the  master  was 
directed,  by  defendant,  to  apply  to 
defendant's  agent  M.  at  Odessa.  War 
between  England  and  Russia  was  first 
known  at  Odessa  on  1st  April  1854; 
the  ship  arrived  at  Odessa  and  was 
ready  to  load  on  9th  March  1854. 
Before  1st  April  the  master  had  com- 
munications with  M.,  who  could  not 
speak  any  language  which  the  master 
understood,  but  who  brought  with 
him  an  interpreter  H.t  who  professed 
to  interpret. 

Held,  that  the  master's  evidence 
of  what  H.  stated  to  him  to  have 
been  said  by  M,  was  admissible  as 
evidence  of  a  communication  from 
M.  to  the  master. 

M.  before  1st  April,  repeatedly  told 
the  master  that  he  should  be  unable  to 
procure  him  a  cargo,  owing  to  a  Rus- 
sian prohibition,  except  by  certain 
means  which  the  master  was  unable 
to  use:  and  he  also  endeavoured  to 
persuade  the  master  to  quit  Odessa 
without  a  cargo,  upon  certain  terms 
inconsistent  with  tne  charter  party. 
The  master  continued  to  demand  a 
cargo  till  after  1st  April,  and,  on  a 
later  day,  but  before  the  expiration 
of  the  running  and  demurrage  days, 
left  Odessa  in  ballast. 

Held  that  the  plea  was  proved :  for 
that, 

(1)  The  breach  laid  in  the  decla- 
ration, and  pleaded  to,  appeared  to 
be  a  breach  after  the  expiration  of 


the  running  and  demurrage  days, 
which ^did  not  take  place  till  after  the 
declaration  of  war  was  known  at 
Odessa. 

(2)  No  breach  was  shewn  to  have 
occurred  before  1st  April;  since, 
supposing  the  language  of  M.  to  have 
amounted  to  a  renunciation  of  the 
contract  giving  the  plaintiff  a  right  to 
elect  to  treat  the  contract  as  at  an 
end  (and  semble  that  it  did  not),  this 
would  not  constitute  a  breach  until 
the  election  was  exercised  on  behalf 
of  the  plaintiff.    Reid  v.  Hoshins,  729. 

2.  Mere  refusal  when  not,  714.  Char' 
ter  Party,  II.  I. 

II.  Of  Covenant     Covenant. 

III.  Waiver,  648.     Covenant,  I.  1. 

BURGESS  LIST. 
Page  182.    Penalty,  1. 1. 

BUILDINQS. 
Right  to  support,  30.    Mine,  I. 

BURIAL. 

Power  to  direct  discontinuance  of  bu- 
rials. 

In  what  church  yards. 

The  Queen  may,  by  order  in  coun- 
cil, under  stat.  16  &  17  Vict  c.  134., 
direct  the  discontinuance  of  burials  in 
church  yards  situate  in  towns,  out  of 
the  Metropolis,  though  these  church 
yards  were  established  under  The 
Church  Building  Acts.  Regina  v. 
Manchester,  Justices,  702. 

BY-LAW. 

I.  Allowance  of  by  superior  authority. 

Effect  of  such  an  allowance  of  a  by- 
law made  ultra  vires,  49.  Board  of 
Health,  I.  1. 

II.  In  particular  instances. 

1.  By  Local  Board  of  Health  re- 
quiring removal  of  snow  from  foot- 
paths, 49.    Board  of  Health,  I.  1. 

2.  Of  Pharmaceutical  Socciety,  138 
Chemist 
3t  2 
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CAPIAS. 

To  prevent  a  defendant  from  leaving 
England. 

Affidavit  to  hold  to  bail,  272.  Affida- 
vit,!. 

CAPTAIN. 
See  Shipping. 

CAPTURE. 
Page  607.    Assurance,  I.  I. 

CARRIER. 

I.  Liability  of  Railway  Company  in  re- 
spect of  conveyance  of  passengers. 

1.  Liability  for  damage  sustained 
through  false  representation  in  time 
tables. 

The  O.  N.  Railway  Company, 
whose  line  communicated  with  the 
line  of  the  N.  E.  Railway  Company 
at  M.,  had  arrangements  by  which 
their  trains  8  tar  ting  from  P.  at  7  p.  m., 
and  going  to  M.,  there  met  a  train  of 
the  N.  E.  Company  running  from  M. 
to  /£,  by  which  passengers  from  P.  to 
H.  were  forwarded.  The  G.  N.  Com- 
pany published  monthly  time  tables 
in  which  they  stated,  in  the  usual  way, 
that  the  7  p.  m.  train  from  P.  carried 
to  H.  At  the  end  of  a  month,  after 
the  G.  N.  time  tables  for  the  ensuing 
month  were  prepared  in  this  form  and 
printed,  but  before  they  were  pub- 
lished, the  N.  E.  Company  disconti- 
nued the  train  from  M.  to  H.  The 
O.  N.  made  no  alteration  in  their  time 
tables  already  printed,  but  published 
and  circulated  them  after  tney  knew 
that  there  was  no  such  train. 

Plaintiff*,  having  seen  one  of  the 
time  tables,  made  his  arrangements,  on 
the  faith  of  it,  to  go  from  P.  to  H.  by 
the  7  p.  m.  train ;  he  came  to  P.  in 
time,  went  to  the  station,  and  then  for 
the  first  time  learned  that  he  could  go 
no  further  than  M.  by  that  train.  He 
was  delayed  in  his  journey  and  sus- 
tained damage,  for  which  he  sued  the 
O.  N.  Company.  On  a  case  stated 
without  pleadings. 

Held,  by  the  whole  Court,  Lord 
Campbell  C.  J.,  Wightman  and  Cromp- 


ton  J.f  that  he  was  entitled  to  recover, 
on  the  ground  that  the  circulation  of 
the  time  tables  amounted  to  a  repre- 
sentation on  the  part  of  the  defend- 
ants that  there  was  a  train,  which  was 
false  to  the  knowledge  of  those  making 
it,  and  calculated  to  induce  the  plain- 
tiff to  act  as  he  did. 

Held  also,  by  Lord  Campbell  C  J. 
and  Wightman  J.,  that  the  time  table 
amounted  to  a  contract  on  behalf  of 
the  Company  with  those  who  should 
come  to  the  station  to  forward  them 
as  stated  in  the  table;  Crompton  J. 
dissentiente. 

Semble,  per  Crompton  X,  that  the 
defendants  might  also  be  liable  as 
public  carriers  professing  to  carry  to 
JET.,  and  bound  as  such  to  act  up  to 
their  public  profession.  Denton  v.  Great 
Northern  Railway  Company,  860. 

2.  Whether  time  tables  operate  as  a 
contract,  860.    Ante,  1. 

3.  Obligation  to  act  up  to  public  pro- 
fession, 860.    Ante,  1. 

EL  See  also  BxU  of  Lading.    Shipping. 

CASE. 
Special.    Special  Cote. 

CASUAL  POOR. 
Page  523.    Poor,  VIII. 

CAUTION. 

Want  of  caution  in  receiving  a  cheque, 
765.    BiUs,  VII.  1. 

CEMETERY. 
See  Burial 

CENTRAL  CRIMINAL  COURT. 

Trial  in. 

After  removal  of  indictment  from 
county  at  large  by  certiorari,  1021. 
Certiorari^  I.  1. 

CERTIFICATE. 
Bankrupt's  certificate,  384.  Bankrupt,  X. 

CERTIORARI. 

I.  To  remove  coroner's  inquisitions  and 
indictments  to  be  found. 


CERTIORARI. 


CHARTER  PARTY. 
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1.  On  what  grounds.. 

The  Court  of  Queen's  Bench  will 
remove  a  coroner's  inquisition,  or  an 
indictment  to  be  found  at  the  ensuing 
assizes,  for  murder,  from  a  county  at 
large  to  the  Q.  B.,  by  certiorari,  if  it 
appears  that  a  fair  trial  cannot  be  had 
in  the  county. 

When,  after  removal,  the  defend- 
ant is  ordered  to  be  tried,  under  stat. 
19  &  20  Vict.  c.  16.,  at  the  Central 
.  Criminal  Court,  the  Court  will  not 
make  it  a  condition,  under  sect.  24, 
that  the  prosecutor  shall  furnish  the 
defendant  with  evidence  which,  it  is 
suggested,  has  been  obtained  by  the 
prosecutor  since  the  taking  of  the  de- 
positions.   Reginav.  Palmer,  1024. 

2.  Proceeding  for  trial  in  Central  Cri- 
minal Court,  1024     Ante,  1. 

II.  Removal  of  indictments :  condition 

of  recognizance. 

1.  Where  one  only  of  several  defend- 
ants gives  security  for  costs. 

One  of  three  defendants  jointly  in- 
dicted for  misdemeanour  at  the  Cen- 
tral Criminal  Court,  obtained  a  certi- 
orari from  a  Judge  at  Chambers,  to  re- 
move the  indictment  into  the  Queen's 
Bench,  and  entered  into  recognizance, 
conditioned  to  pay  the  costs  of  the 
prosecution  if  he  was  convicted,  to 
appear,  plead,  and  try.  The  other  de- 
fendants concurred,  but  entered  into 
recognizance  only  to  appear,  plead 
and  try. 

On  motion  for  a  procedendo,  it  was 
suggested  that  this  course  created 
hardship  on  the  prosecutor,  as  if  the 
party  removing  were  acquitted,  but 
the  others  convicted,  the  prosecutor 
would  have  no  security  for  costs. 

Held,  nevertheless,  that  the  Judge 
had  a  discretion,  the  exercise  of  which 
the  Court  would  not  review :  and  the 
procedendo  was  refused.  Reerina  v. 
Wilhs,  690. 

2.  Discretion  of  Judge,  690.   Ante,  1. 

III.  Clauses  taking  away  the  certiorari. 

Proceeding  still  removeable  if  with- 
out jurisdiction,  49.  Board  of 
Health,  J.  I.  J 


CHARTER. 

How    affected    by    Act    confirming  it 
where  not  varied,  138.     Chemist. 

CHARTER  PARTY. 

I.  Generally. 

1.  Rights  and  liabilities  of  assignee 
of  bill  of  lading,  7,  755.  Bill  of 
Lading*  I. 

2.  Agent  for  foreign  charterer  when 
deemed  to  contract  personally,  125. 
Agent,  I.  1. 

3.  Rescinding  by  war,  714.  Port,  II.  1. 

II.  Effect  of  war. 

1.  Provision  of  an  alternative  in  case 
war :  construction  as  to  the  parties 
between  whom  war  is  contemplated. 

By  charter  party,  defendant  con- 
tracted with  plaintiff  to  load  at  Odessa 
a  cargo  at  a  certain  rate  of  freight,  on 
board  a  ship  of  plaintiff  then  to  pro- 
ceed from  a  British  port:  if,  before 
the  ship's  arriving  at  Constantinople, 
<(  war  had  commenced,"  and  was  con- 
tinuing on  her  arrival  there,  a  cargo 
was  to  be  loaded  there  at  a  reduced 
rate  of  freight. 

Held,  that  this  stipulation  related 
to  war  between  Russia,  the  State  in 
possession  of  Odessa,  and  Great 
Britain;  and  not  to  war  between 
Russia  and  Turkey,  the  State  in  pos- 
session of  Constantinople.  And  there- 
fore,  war  between  Russia  and  Turkey 
having  commenced  before  and  con- 
tinuing at  the  ship's  arrival  at  Con- 
stantinople,  but  war  between  Russia 
and  Great  Britain  not  having  com- 
menced till  afterwards,  the  alternative 
contract  for  loading  at  Constantinople 
did  not  take  effect.  And  the  Court 
refused  to  notice  the  supposed  fact 
that  war  between  Russia  and  Turhey 
was  likely  to  be  followed  by  war 
between  Russia  and  Great  Britain. 

By  charter  party,  defendant  agreed 
to  load  a  cargo  on  plain tifTs  ship  at 
Odessa.  To  a  count  for  not  loading, 
defendant  pleaded  that,  before  cause 
of   action   arose,  war   was    declared 
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between  Russia  and  Cheat  Britain, 
which  rescinded  the  contract.  It  ap- 
peared that,  after  the  ship  had  arrived, 
and  before  the  declaration  of  war, 
defendant's  agent  had  repeatedly  told 
the  master  that  he,  the  agent,  had  no 
cargo  for  the  ship,  and  that  he  had 
better  go  away :  but  the  master  con- 
tinued to  require  a  cargo  till  the 
declaration  of  war  was  known  at 
Odessa,  which  was  before  the  ship's 
laying  days  had  expired.  Held  that 
the  refusal  of  the  agent  before  the 
time  for  loading  had  expired,  not 
being  acted  on  as  a  renunciation  of 
the  contract,  was  not  a  cause  of  ac- 
tion ;  and  that  the  plea  was  therefore 
proved.    Avery  v.  Bowden,  714. 

2.  Rescinding  of  contract  by  war, 
714.    Ante,  1.  729.    Breach,  I.  1. 

8.  Probability  of  war,  714.    Ante,  1. 

III.  Condition  precedent. 

What  words  make  the  sailing  of  the 
ship  in  a  seaworthy  condition  a 
condition  precedent  to  payment  in 
advance. 

Declaration  stated  that  a  charter 
party  was  made  by  plaintiffs,  owners 
of  a  ship  then  at  Sunderland,  and 
defendant,  whereby  it  was  agreed  that 
the  ship,  "being  tight,  staunch  and 
strong,  and  every  way  fitted  for  the 
voyage,*'  should  at  Sunderland  load  a 
cargo  from  the  merchant's  factor,  and, 
being  so  loaded,  should  therewith 
proceed  to  Constantinople  for  orders, 
to  deliver  there,  or  at  other  places 
named,  being  paid  freight  at  rates 
named ;  "  one  fourth  of  the  freight  to 
be  advanced  to  the  owner's  agent  in 
London,  on  the  ship  having  sailed,  less 
51.  per  cent,  for  insurance,  interest 
and  commission."  That  defendant 
caused  the  ship  to  be  loaded,  and 
"  the  ship,  being  so  loaded,  sailed,  to 
wit  for  Constantinople,  pursuant  to 
the  said  charter  party,-"  that  plaintiffs 
did  and  were  ready  to  do  all  things 
necessary  on  their  part,  and  all  things 
necessary  happened  and  were  done,  to 
entitle  plaintiffs,  by  their  agent  in 
London,  to  receive,  and  render  de- 
fendant liable  to  pay  to  him,  the  fourth 


part  of  the  freight,  less  5  per  cent 
&c. :  yet  defendant  had  not  paid  it. 
Plea :  that  the  ship  was  not,  at  the 
commencement  of  the  voyage,  tight, 
staunch  and  strong,  and  every  way 
fitted  for  the  voyage,  and  that,  by 
reason  of  the  premises,  the  ship  and 
the  cargo  were  wholly  lost. 

Held,  on  demurrer,  a  good  plea: 
for  that  the  sailing  of  the  ship  in  a 
seaworthy  condition  was  made  by  the 
charter  party  a  condition  precedent  to 
the  payment  of  the  fourth  of  the 
freight.  But  that  the  plea  could  not 
be  supported  on  the  ground  of  avoid- 
ing circuity  of  action. 

Defendant  also  pleaded  that  plaintiff 
not  only  sent  the  ship  to  sea  in  an 
unseaworthy  state,  but  that,  after  she 
was  so  sent,  plaintiffs  permitted  the 
master  to  leave  the  ship  and  go  on 
shore,  and  permitted  her  to  be  near 
the  shore  without  a  master  or  sufficient 
crew ;  and  she,  by  reason  of  the  pre- 
mises, sunk  and  was  lost,  and  the 
cargo  was  wholly  lost. 

Held,  on  demurrer,  a  bad  plea:  in- 
asmuch as  it  did  not  traverse  the 
sailing  of  the  ship  according  to  the 
charter  party;  and  the  subsequent 
misconduct  of  the  plaintiff  was  ground 
only  for  a  cross  action. 

Defendant  also  pleaded  that  the 
ship  did  not  sail  as  alleged ;  on  which 
issue  was  joined. 

On  the  trial,  it  appeared  that  she 
loaded  in  Sunderland  dock,  and,  being 
duly  cleared,  crossed  the  bar,  came 
out  of  Sunderland  harbour  into  the 
roads,  and  there  cast  anchor  three 
miles  from  Sunderland:  the  shrouds 
and  cables  were  not  in  a  proper  con- 
dition for  sailing ;  the  bills  of  lading 
not  signed  ;  the  mate  was  not  on 
board ;  and  the  master  soon  after  left 
her.  There  was  no  intention  that  she 
should  afterwards  return  to  the  har- 
bour. She  was  lost  on  the  night  of 
the  day  she  so  cast  anchor,  none 
of  the  above  mentioned  deficiencies 
having  been  supplied. 

Held  that,  upon  these  facta,  it  ap- 
peared that  the  ship  had  not  sailed, 
out  merely  gone  into  the  roads  to 
complete  her  preparations  for  sailing : 
and  that  defendant  was  entitled  to  the 
verdict.     Thompson  v.  OiUespu,  209. 
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IV.  Seaworthiness.  ] 

At  time  of  sailing,  when  a  condition, 
209.    Ante,  lit 

V.  Provisions  as  to  demurrage,  589.  Dtf- 
murrage,  I. 

VI.  Loading  of  cargo. 

Refusal  ante  diem  when  not  a  cause 
of  action,  714.    Ante,  II. 

VII.  Sailing. 

What  preparations  for  sailing  do  not 
amount  to  a  sailing  on  the  voyage, 
209.    Ante,  III. 

VIII.  Delivery  of  cargo. 

Whether  it  may  be  discontinued  on 
non-payment  of  freight  for  part  de- 
livery, 7,  755.    BUI  of  Lading,  I. 

IX.  Acceptance  of  cargo. 

1.  Effect  of  refusal  to  pay  freight  for 
part  delivered,  7,  755.  BUI  of 
Lading,  I. 

2.  When  there  is  no  undertaking  as 
to  reasonable  time,  755.  Biff  of 
Lading,  L  2. 

X.  Payment  of  freight. 

1.  Whether  to  be  a  concurrent  act 
with  delivery  of  cargo,  7,  755.  Bill 
of  Lading,  I. 

2.  Contract  to  pay  part  in  advance  on 
sailing,  what  is  a  sailing,  209.  Ante, 
IIL 

S.  Subsequent  misconduct  when  no 
answer  to  action  on  contract  for 
part  payment  on  sailing,  209.   Ante, 

XI.  Misconduct  of  shipowner  and  his 
agents. 

Remedy  for;  plea  or  cross -action, 
209.    Ante,  III. 

CHATTELS. 
I.  Contract  for  manufacture. 

Evidence  of  contract  for  property  to 
vest  during  the  progress  of  the 
work. 
J.,  a  ship  builder,  agreed  to  build 
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an  iron  steam  ship  for  W.  on  the 
same  terms  as  other  vessels  which  he 
had  previously  built  for  him.     By 
reference  to  these  terms  it  appeared 
that  the  price  was   to  be   16,000*., 
payable  by  instalments,  the  first  in- 
stalment to  be  1000/.  payable  imme- 
diately.     The    second,    third     and 
fourth,  of  1000/.  each,  to  be  payable 
at  the  end  of  two,  three  and  four 
months  respectively  from  the  date  of 
the  order ;  the  remaining  12,000/.  to 
be  payable  by  instalments  of  3000/. 
each,  the  first  3000/.  at  the  end  of  six 
months,    provided   the    vessel    was 
plated  and  decks  laid;    the  second 
3000/.  at  the  end  of  eight  months, 
provided  the  vessel  was  ready  for 
trial ;  the  third  3000/.  at  the  end  of 
eleven  months,  provided  the  vessel 
was  according  to  contract  and  per- 
fectly completed ;  the  last  instalment 
of  3000/.    at   the    end   of  thirteen 
months ;  the  vessel  to  be  built  under 
the  superintendence  of  H.,  appointed 
for  that  purpose  by  TP.,  and  accord- 
ingto  his  specifications. 

The  building  commenced  under  the 
superintendence  of  H.  W.  advanced 
money  to  J,  in  anticipation  of  the  in- 
stalments. In  the  tenth  month*/, 
became  bankrupt :  the  vessel  was  at 
that  time  unfinished  in  J.'s  yard ;  and 
engines  and  parts  of  the  frame  work 
of  the  vessel,  adapted  for  the  un- 
finished ship,  but  not  yet  fixed  into 
her  frame  work,  were  there  also.  W, 
claimed  the  unfinished  vessel  and 
these  engines  and  parts  of  the  frame 
work.  The  assignees  of*/,  kept  them 
as  part  of  the  estate  of  J.  The  amount 
paid  in  advance  by  W.  exceeded  the 
value  of  this  property. 

A  case  was  stated  for  the  opinion 
of  this  Court,  setting  forth  the  above 
facts,  and  also  that  the  unfinished 
ship  was  known  at  J7s  yard  as  JF.'a 
ship,  and  that  H.  had,  with  «7.'s  con- 
sent, before  the  bankruptcy,  stamped 
TF.'s  name  on  the  keel  of  the  vessel, 
for  the  express  purpose  of  indicating 
that  she  was  the  property  of  W.  The 
questions  were,  whether  the  property 
belonged  to  W.  or  the  assignees. 
And  whether  W.  could  recover  spe- 
cial damages  for  the  detention  of  the 
ship,  beyond  its  value. 
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Held  that,  whether  the  property 
in  the  unfinished  ship  was  under  the 
contract  to  vest  as  it  was  building, 
depended  upon  the  intention  of  the 
contracting  parties;  that  the  provi- 
sion making  the  payment  of  the  in- 
stalments partially  dependent  upon 
the  progress  of  the  ship  was  an  indi- 
cation of  intention  to  vest  the  pro- 
perty as  it  was  building;  that  the 
building  of  the  vessel  under  the 
control  of  H.  acting  for  W.  was  a 
stronger  indication  of  intention  ;  that 
these  might  not  be  sufficient  by 
themselves ;  but  that,  •/.,  whilst  sui 
juris,  having  consented  to  the  stamp- 
ing of  the  name  of  W.  on  the  frame 
work  as  declaring  it  his,  the  conclu- 
sion from  all  the  facts  together  was  that 
the  property  did  vest.  And  that  pro- 
perty in  the  loose  engines  and  mate- 
rials appropriated  to  the  ship  followed 
the  ship  itself. 

Held,  also,  that  W.  might  recover 
special  damage.     Wood  v.  Bell,  772. 

II.  Title  to :  jus  tertii. 

Wrong  doer  cannot  set  up  jus  tertii. 

Trover.  Pleas :  Not  guilty,  and 
Not  plaintiff's  property.  At  the  trial 
it  appeared  that  plaintiff  was  in  pos- 
session of  goods  which  he  claimed  as 
his  own  property,  under  an  assign- 
ment to  him  from  O.  Defendants 
seized  the  goods  in  plaintiffs  posses- 
sion, claiming  them  under  an  assign- 
ment from  O.  to  them,  made  whilst 
O.  was  in  apparent  ownership  of  the 
goods,  but  of  a  later  date  tlian  the 
assignment  to  the  plaintiff.  This  was 
the  conversion. 

The  defence  was  that  the  assign- 
ment by  O.  to  the  plaintiff  was 
fraudulent  as  against  the  defendants. 
This  was  left  to  the  jury,  who  found 
for  the  plaintiff.  Phe  defendants 
also  offered  as  a  defence  to  prove 
that  O.  had  become  bankrupt  before 
plaintiff  took  possession,  and  that  the 
goods  were  in  his  order  and  disposi- 
tion, and  therefore  vested  in  the 
assignees  before  the  conversion.  The 
Judge  refused  to  permit  this  defence. 
On  a  motion  for  a  new  trial, 

Held  that  the  Judge  did  right ;  for 
that,  the  plaintiff  being  in  possession, 


and  the  defendants  being  wrongdoers 
not  claiming  in  any  way  under  the 
assignees,  defendants  could  not  set 
up  the  jus  tertii  as  a  defence  in 
trover.  Jeffries  v.  Great  Western 
Railway  Company,  802. 

III.  Grant  or  assignment  of. 

Of  chattels  not  yet  acquired  by 
grantor,  830.    Assignment,  II. 

IV.  Property  in. 

1.  Materials  appropriated  to  goods 
in  process  of  manufacture,  772. 
Ante,  I. 

2.  Ship  building,  772.     Ante,  I. 

V.  Conversion  of. 

Special  damage,  772.    Ante,  I. 

CHEMIST. 

Right  to  be  registered  as  a  member  of 
the  Pharmaceutical  Society. 

Under  the  Pharmaceutical  Society's 
Act,  15  &  16  Vict.  c.  56.,  persons  who, 
either  before  18th  February  1843,  the 
date  of  the  charter  (recited  and  in 
part  confirmed  in  the  Act),  or  after 
that  day  and  before  30th  June,  1852, 
when  the  Act  passed,  were  estab- 
lished in  business  on  their  own  ac- 
count, as  chemists  and  druggists,  and, 
upon  a  certificate  of  such  fact,  and 
of  their  qualification  to  be  admitted 
members  of  the  Society,  were,  ac- 
cording to  the  by-laws  passed  before 
the  charter  and  after  the  Act,  elected 
members  of  the  Society,  are  entitled 
to  be  registered  as  pharmaceutical 
chemists  under  the  Act,  though  they 
have  not  passed  the  examination  pre- 
scribed in  the  Act,  and  though  they 
were  not  members  of  the  Society 
before  the  passing  of  the  Act. 

So  held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench.  Regina 
v.  Pharmaceutical  Society,  Registrar, 
138. 

CHEQUE. 

Crossed  cheque,  765.    Bills,  VII.  I. 

CHILD. 

Sec  Bastard.    Parent  and  Child. 


CHURCH  BUILDING  ACTS. 


COLLISION. 
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CHURCH  BUILDING  ACTS. 
Church  yard. 

1.  When  not  a  cemetery  established 
under  an  act  of  Parliament,  702. 
Burial. 

2.  Power  to  order  discontinuance  of 
burials  there,  702.     Burial. 

CHURCH  YARD. 
See  Burial. 

CIRCUITY 
Of  action,  209.     Charter  Party,  III. 

CLERK  OF  THE  PEACE. 

Communications  by  to  the  sessions. 

1.  When  privileged,  328.  Defama- 
tion, I.  3. 

2.  Evidence  of  express  malice,  328. 
Defamation,  I.  3. 

COGNOVIT. 

Covenant  not  to  incumber,  how  affected, 
648.     Covenant,  1. 1. 

COLLISION 

Of  ships :  right  of  action  where  both 
parties  in  fault. 

A  plaintiff  cannot  recover  at  law 
for  mischief  done  to  his  ship  by  its 
being  struck  by  defendant's  ship,  in 
consequence  of  the  latter  being 
improperly  managed,  if  it  appear 
that  plaintiffs  ship  was  improperly 
managed,  and  that  such  improper 
management  directly  contributed  in 
any  degree  to  the  accident,  how- 
ever much  the  defendant  may  also 
be  in  fault :  though,  if  there  be  negli- 
gence on  the  part  of  the  plaintiff  only 
remotely  connected  with  the  accident, 
the  question  is,  whether  defendant  by 
ordinary  care  and  skill  might  have 
avoided  the  accident. 

Stat.  14  &  15  Vict.  c.  79.  8.  26.  gives 
power  to  the  Admiralty  to  make  such 
regulations  as  they  think  fit  requiring 
the  exhibition  of  lights  by  steam  or 
sailing  vessels  :  sect.  28  enacts  that,  in 
case  of  a  collision  by  two  vessels,  if  it  i 


was  occasioned  by  the  non-observance 
of  such  rules,  tife  owner  of  the  vessel 
by  which  the  rule  has  been  infringed 
shall  not  be  entitled  to  recover  for  the 
damage,  unless  it  appear  to  the  Court 
that  the  circumstances  justified  a  de- 
parture from  the  rule.  The  Admi- 
ralty made  a  regulation  that  "  all  sail- 
ing vessels  when  under  sail,  or  being 
towed,  approaching,  or  being  ap- 
prached  by  any  other  vessel,  shall  be 
bound  to  shew,  between  sunset  and 
sunrise,  a  bright  light,  in  such  a  po- 
sition as  can  be  best  seen  by  such 
vessel  or  vessels,  and  in  sufficient  time 
to  avoid  collision." 

Plaintiff,  owner  of  a  sailing  collier 
vessel,  declared  against  defendant, 
owner  of  a  steamer,  for  that,  by  negli- 
gence of  defendant,  the  steamer  struck 
the  collier,  which  was  thereby  ran 
down  and  sunk.    Plea :    Not  guilty. 

It  appeared,  at  the  trial,  that  the 
collision  took  place  on  a  dark  night : 
that  the  collier  had  exhibited  a  light, 
but  had  withdrawn  it  two  or  three 
minutes  before  the  collision,  and  was 
not  visible  to  the  steamer,  till  within 
two  or  three  of  the  collier's  lengths 
off:  but  the  plaintiff  contended  that, 
if  the  steamer  had  been  managed 
with  ordinary  care  and  skill,  the  acci- 
dent would  not  have  happened. 

The  Judge  told  the  jury  that,  if 
there  was  negligence  on  the  part  of 
the  plaintiff  as  well  as  the  defendant 
which  led  to  the  collision,  the  plaintiff 
could  not  recover  if  the  defendant 
could  not  have  avoided  the  accident 
by  care  and  skill:  that,  supposing 
there  was  negligence  on  the  part  of 
the  collier,  still,  if  the  steamer  could 
by  ordinary  care  and  skill  have  avoided 
the  collision,  the  defendant  would  be 
answerable.    He  then  asked  the  jury  : 

1.  Was  there  negligence  on  the  part 
of  the  plaintiff  with  respect  to  the 
light,   which    led    to    the  collision  ? 

2.  Could  the  defendant  have  avoided 
the'  collision  by  ordinary  care  and 
skill  ?  3.  Was  the  damage  occasioned 
by  the  accident  the  result  of  circum- 
stances for  which  more  blame  attaches 
to  the  one  side  than  the  other  ?  The 
jury  answered:  1.  "We  find  there 
was  fault  on  part  of  the  collier  in  not 
continuing  the  light  till  the  danger 
was  past."    2.  "It  is  the  opinion  of 
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the  jury  that  the  steamer  was  going 
at  too  great  a  speedon  bo  dark  a  night, 
in  which  respect  there  was  want  of 
caution :  but  that  it  was  impossible 
to  have  avoided  the  accident  when  the 
steamer  was  within  two  or  three  of  the 
collier's  lengths."  3.  "  We  are  much 
inclined  to  think  the  preponderance  of 
blame  to  be  with  the  steamer.** 

Held,  that  the  defendant  was  en- 
titled to  the  verdict. 
'  For  that  the  first  answer,  connected 
with  the  direction  and  question,  must 
be  understood  as  a  finding  that  the 
discontinuance  of  the  light  led  to  the 
collision,  which  precluded  the  plaintiff 
from  recovering,  both  at  common  law 
and  under  sect.  28  of  the  statute ;  the 
Admiralty  regulation,  upon  a  true 
construction,  requiring  that  the  sailing 
vessel  should  shew  the  light  for  a  rea- 
sonable time ;  and  it  not  being  neces- 
sary to  plead  the  statute  and  regu- 
lation specially,  the  statute  giving 
only  a  rule  of  evidence. 

And  that  the  second  and  third  an- 
swers strengthened  the  conclusion  in 
favour  of  the  defendant,  as  shewing 
that  the  discontinuance  of  the  light 
made  it  impossible  to  avoid  the  acci- 
dent after  the  collier  became  visible, 
and  it  being  therefore  immaterial 
which  party  was  on  the  whole  most  to 
blame.  DoweU  v.  General  Steam  Na- 
vigation Company,  195. 

COLOUR. 

I.  What  is  meant  by  a  proceeding  being 
colourable,  531.    Election,  L  1. 

II.  Principal  when  liable  for  colourable 
acts  of  deputy,  571.    Sheriff,  1. 1. 

COMMISSIONERS. 
OfNisipriusl502.    Trial,  1. 1. 

COMMON. 
Evidence. 

Declarations  by  tenant  for  years  where 
inadmissible,  166.    Declaration,  L 

COMMON  LAW  PROCEDURE 
ACTS. 

I.  Common  Law  Procedure  Act  1852. 
1.  Indorsement  on  writ  of  summons. 


Place  of  residence  of  attorney  suing 
in  person,  1019.    Attorney,  I. 

2.  Sect.  148.  Does  not  apply  to  quo 
warranto,  1.     Quo  Warranto,  IL 

3.  Sect.  222.  Amendment  without 
consent,  263.    Amendment,  IIL 

II.  Common  Law  Procedure  Act  1854. 

1.  Sect.  1.  Trial  of  issue  of  fact 
without  jury:  waiver  of  prelimi- 
naries, 562.     Trial,  L  1. 

2.  Interrogatories.    Interrogatories. 

3.  Sect.  61,  62, 64.  Effect  of  service 
of  attachment  as  binding  the  debt, 
65.  Bankrupt,^. 

4.  Sect.  83.  Equitable  defences.  De- 
fence, I.  II. 

5.  Sect.  96.  Amendment  at  trial: 
discretion  as  to  postponement:  re- 
view in  banc,  497.  Amendment, 
H.2. 

6.  Sect.  96.  Amendment  at  trial  by 
changing  count  in  trespass  into 
count  for  injury  to  reversion,  505. 
Amendment,  II.  1.  - 

COMMUNICATION. 
Privileged,  928,  344.    Defamation,  L 

COMPANY. 
I.  Incorporated:  contracts. 

Contracts  when  valid  though  not  un- 
der seal. 

A  company  incorporated  for  the 
purposes  of  trading  as  shipowners, 
were  sued  on  a  contract,  not  under 
seal  made  by  the  directors  to  pay  re- 
muneration in  consideration  of  exer- 
tions to  bring  home  a  disabled  vessel. 
On  demurrer, 

Held,  by  Wightman  and  Erie  Js.  : 
that,  the  corporation  being  a  trading 
one,  and  incorporated  for  a  special 
purpose,  the  Company  was  bound  by 
the  contract,  as  being  made  in  fur- 
therance of  the  purpose  of  their  incor- 
poration, though  not  under  seal. 
^  Crompton  J.  concurring  in  the  prin- 
ciple of  the  judgment,  but  doubting 
whether,  in  deference  to  the  Court  of 
Exchequer,  this  Court  ought  not  to 
give  judgment  in  conformity  with  the 
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decisions  in  the  Court  of  Exchequer. 
Henderson  v.  Australian  Royal  Mail 
Steam  Navigation  Company,  409. 

II.  Registered  joint    stock    company: 
authority  of  directors. 

1.  To  open  banking  account,  and  se- 
cure it  by  bond,  248.    Bond,  I.  1. 

2.  Where  the  purposes  are  mining 
operations  and  the  making  of  a  rail- 
way, 248.    Bond,  I.  1. 

3.  Burthen  of  shewing  illegality,  ex- 
cess of  authority  or  prejudice  to 
shareholders,  248.  Bond,  L  1. 

4.  Consequences  of  mere  excess  of 
authority,  248,  261.    Bond,  1. 1. 

m.  Acceptance. 

Clerk  or  agent  when  personally  liable, 
978.    Bills,  IV. 

IV.  Obligation  to  act  up  to  public  pro- 
fessions. 

1.  Whether  they  operate  as  a  contract, 
860.     Carrier,  I.  1. 

2.  Representations  by  means  of  time 
tables,  860.     Carrier,  L  1. 

V.  See  also  Society. 

COMPENSATION. 

Compensation  clauses  in  deeds  grant- 
ing or  reserving  mines,  30.    Mine,  I. 

COMPOSITION. 

I.  Default. 

Option  to  sue  for  old  debt  on  failure 
of  the  composition  in  any  part,  955. 
Bankrupt,  I. 

II.  Counter  security. 

When  an  act  of  bankruptcy,  955. 
Bankrupt,  I. 

COMPULSION. 

Remedy  for  money  paid  on  compul- 
sion, 913.     Copyhold,  I.  1. 

CONCURRENT  ACT. 

Delivery  and  payment  when  to  be 
concurrent  acts,  7,  755.  Bill  of 
lading,  I.  * 


CONDITION. 
Precedent,  209.    Charter  Party,  III. 

CONDUCT. 
Estoppel  by,  502.     Trial,  L  1. 

CONFIRMATION. 

I.   Of  invalid  by-law,  49.     Board  of 
Health,  I.  1. 

IL  Of  charter  by  act  of  Parliament. 

Variations  when  not  implied,  138. 
Chemist. 

CONSENT. 

Waiver  of  preliminaries  by  consent, 
602.     Trial,  I.  1. 

CONSIDERATION. 

I.  Generally.     Contract,  V. 

II.  For  indorsement :  burthen  of  proof, 
238.    Bills,  L 

IIL  Equivalent 

What  prevents  an  assignment  from 
being  an  act  of  bankruptcy,  999. 
Bankrupt,  VH. 

CONSIGNEE. 

Liability  for  demurrage,  589.  Be- 
murrage,  I. 

CONSTABLE. 

L  Arrest  by,  for  breach  of  peace  in  his 
presence,  188.    Arrest,  II. 

II.  Right  of  private  individual  to  direct 
constable  to  do  his  duty,  188.    Arrest, 

n. 

CONSTRUCTION. 
I.  Of  statutes. 

1.  Expressio  unius  est  exclusio  al- 
terius,  1,  7.     Quo  Warranto,  II. 

2.  By  reference  to  the  use  of  the  same 
expression  as  in  another  statute,  65, 
77.   Bankrupt^ .    92,95.  Distance. 
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3.  Not  narrowed  to  securities  known 
at  the  date  of  the  act,  65, 79.    Bank- 

.   rupi,V. 

4.  Regard  had  to  certainty  and  con- 
venience, 92.    Distance. 

5.  Clauses  as  to  details  subordinate 
to  predominant  provisions,  138. 
Chemist. 

6.  According  to  popular  sense,  263. 
Amendment^  III 

7.  Ejusdem  generis,  263.  Amend- 
ment, III. 

8.  Proviso  in  conjunction  with  enact- 
ment, 263.    Amendment,  III. 

9.  Discretionary,  471.  Board  of 
Health,  in.  J 

10.  Not  to  abridge  clear  meaning,  546. 
Thames. 

11.  By  reference  to  statute  in  pari 
materia,  702.    Burial. 

12.  Doubtful  expression  in  local  act 
removed  by  general  act,  944.  High- 
way, VII. 

13.  Past  participle  in  future  sense, 
944.    Highway,  VII. 

14.  By  reference  to  subsequent  sta- 
tute in  pari  materia,  808.  County 
Court,  I. 

15.  According  to  natural  grammatical 
sense,  814.    Poor  VII. 

II.  Of  other  documents:  generally. 

1.  Ejusdem  generis,  309,323.  Outlaw. 

2.  With  reference  to  the  nature  of  the 
property,  648.     Covenant,  I.  1. 

3.  Ut res magis valeat, 978.  Bills,IV. 

III.  Of  particular  documents. 

1.  Of  pleas.    Flea. 

2.  Of  contracts.     Contract. 

3.  Of  covenants  and  power,  648.  Co- 
venant, I.  1.  I 

4.  Of  warrant  of  attorney,  309.  Out-  \ 
law. 


CONSTRUCTION. 

5.  Of  bills,  978.    Bills,  IV. 
IV.  Of  particular  words  and  phrases. 

1.  Past  participle  in  a  future  sense, 
944.     Highway,  VII. 

2.  "Abode,"  1019.    Attorney,  I. 

3.  "Actingunder  the  direction,-  115. 
Action,  VII. 

4.  "  By  authority  of  and  as  agents  for." 
125.     Agent,  I.  1. 

5.  "Bind,"  65.    Bankrupt,  V. 

6.  "Pharmaceutical  chemist,"  138. 
Chemist. 

7.  "  Free  from  capture  and  seizure," 
607.    Assurance,  I.  1. 

8.  "  In  case  of  hostilities  in  The  Black 
Sea,u7U,726.  Charter  Party,  II.  1. 

9.  "  In  case  of  war  having  commenced,*' 
714.     Charty  Party,  II.  1. 

10.  "  Cause,"  1.     Quo  Warranto,  II. 

11.  "A  cemetery  established  under 
the  authority  of  any  act  of  Parlia- 
ment," 702.    Burial 

12.  "  Completed,"  83.    Bills,  II.  1. 

13.  "  Touching  or  concerning  the  last 
mentioned  judgment,"  309.  Out- 
law. 

14.  "Costs  and  expences  attending 
the  recovery,"  182.    Penalty,  1. 1. 

15.  "Dealing,"  227.  Bankrupt,  VI. 2. 

16.  "  Dust/ashes,  rubbish,  filth,  ma- 
of  Health,  I.  1. 

17.  "Duty,"  344,349.  Defamation,!. 

18.  "Employed,"  944.  Highway,  VII. 

19vi.!orthwithr489'496-  4w* 

20.  "Crossing  of  roads  or  other  in- 
terference therewith,"  618.  Bail- 
way,  I. 

jjj   ^mediately,''    291.      Appeal, 


CONSTRUCTION. 

22.  "  Lien,"  65,  79.    Bankrupt,  V. 

23.  "  May  from  time  to  time  divide 
their  district,"  471.  Board  of 
Health,  III. 

24.  "Six  calendar  months  after  the 
fact  committed,*  100.    Arrest,  1. 1. 

25.  "  Necessary,"  30.    Mine,  I. 

26.  "  Other  proceedings,"  309.  Out- 
law, 

27.  "Paying  for  the  said  goods,"  589. 
Demurrage,  I. 

28.  "Apparent  possession,"  540.  Bank- 

29.  "  Process,"  309.     Outlaw. 

30.  "  Recover,"  950.     Costs,  I. 

31.  "  Residence,"  1019.    Attorney,  I. 

32.  "Residing  in  any  parish  with," 
892.     Poor,  X.  1. 

33.  "For  purposes  of  science,"  &c. 
"  exclusively,*  558.    Poor,  III. 

34.  "  Security  for  his  debt,"  65,  79. 
Bankrupt,  V . 

35.  "  Coming  to  settle,"  523.  Poor, 
VIII. 

36.  "Shall  follow  the  settlement  of 
the  mother,"  814.    Poor,  VII. 

37.  "  Serving  Her  Majesty  as  a  sol- 
dier," 595.    Poor,  IX.  1. 

38.  "Inclose  on  the  sides  of  such 
road,"  629.    Highway,  VIII. 

39.  "  Sold,"  272.     Affidavit,  I. 

40.  "  Subscription  or  contribution  or 
agreement  to  subscribe  or  contri- 
bute for  or  towards  any  plate,  prize 
&c,  263.    Amendment,  III. 

41.  "  Support  and  maintenance,"  459. 
County,  I. 

42.  "Thereupon,"  188.    Arrest,  II. 

43.  "Transaction,"  227.  Bankrupt 
VI.  2.  F 

44.  "  Goods  in  trust,"  870.  Assur- 
ance,  III.  1. 
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45.  "  Dwells  more  than  twenty  miles 
from,"  92.    Distance. 

46.  "Contracts   or   agreements"  by 
way  of  gaming  or  wagering,"  904. 


CONTINGENCY. 

Debts  and  liabilities  on  a  contingency, 
384.    Bankrupt,  X. 

CONTRACT. 

I.  What  amounts  to. 

Time  tables  published  by  a  railway 
company,  860.     Carrier,  I.  1. 

II.  Contracts  that  cannot  be  enforced. 

Sale  of  goods  at  a  price  to  be  deter- 
mined by  way  of  wager,  904.  Wa- 
ger,!. 

III.  Parties. 

1.  Agent  for  foreign  principal,  125. 
Agent,!.  1. 

2.  Directors  of  registered  Joint  stock 
company,  248.    Bond,  L  1. 

8.  Trading  incorporated  company, 
409.    Company,!. 

4.  Railway  company,  860.     Carrier, 

IV.  Seal. 

1.  Validity  of  contract  of  trading  cor- 
poration though  not  under  seal, 
409.     Company,  I. 

2.  Lease  void  for  want  of,  612.  Land- 
lord and  Tenant,  I. 

V.  Consideration. 

1.  Making  arrangements  on  faith  of  a 
representation,  860.    Carrier,  1. 1. 

2.  Wagering,  when  void  but  not  ille- 
gal, 238.    Bills,!. 

3.  Length  of  term,  in  an  agreement 
for  lease,  612.  Landlord  and 
Tenant,  I. 

4.  See  also  Consideration. 

VI.  Ultra  vires  doctrine. 
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As  to  bonds  \ 
of  Company,  248. 


r  within  scope 
W,  1. 1. 


VII.  Illegality :  interest  in  illegal  con- 
tract. 

Does  not  pass  to  assignees,  999. 
Bankrupt,  VIL 

VJlI.  Construction. 

Reference  to  custom,  when  it  means 
custom  at  time  of  contract,  30. 
Mine,  I. 

IX.  Simultaneous  acts. 

1.  Delivery  and  payment,  7, 755.  BUI 
of  Lading,  I. 

2.  Sailing  and  claim  for  part  payment 
on  sailing  under  contract  to  that 
effect,  209.     Charter  Party,  III. 

X.  Condition  precedent. 

Sailing  in  seaworthy  ship,  when  a  con- 
dition precedent  to  part  payment  of 
freight  in  advance,  209.  Charter 
Party,  III. 

XL  How  discharged. 

1.  By  alteration  after  completion,  83. 
BUU,  II.  1. 

2.  Not  by  refusal  ante  diem  not  acted 
onasa  renunciation,  714.  Charter 
Party,  II.  1.    729,  Breach,  I.  1. 

3.  Dissolution  of  by  war,  714.  Char" 
ter  Party,  II.  1.    729,  Breach,  1. 1. 

XII.  For  construction  of  chattels. 

Shipbuilding:  vesting  of  property,  772. 

CONTRACTOR. 

For  public  works. 

'When  entitled  to  notice  of  action,  115. 
Action,  YTL. 

CONVICTION. 

I.  Summary. 

Notice  of  appeal,  291.    Appeal,  1. 1. 

II.  Quashing  on  certiorari. 


COPYHOLD. 

When  this  may  be  done  notwithstand- 
ing enactment  taking  away  the  cer- 
tiorari, 49.    Board  of  Health,  I.  1. 

III.  Expenses  of  conveying  to  gaol,  459. 
County,  I.  1. 

COPYHOLD. 
I.  Admittance. 

1.  Number  of  admittances  for  same 
person  to  several  parcels. 

Where  a  steward  of  a  copyhold 
court  refuses  to  admit  except  upon 
payment  by  the  tenant  of  fines  and 
fees  not  duly  payable  (as  where  the 
steward  insists  on  payments  as  for  four 
admittances  where  payments  are  due 
in  respect  of  one  only,  or  of  higher 
fees  to  himself  upon  the  admittance  of 
joint  tenants  than  are  due  in  respect  of 
a  single  tenant),  the  tenant,  if  he  pays 
the  money  under  protest,  is  entitled 
to  recover  it  back  as  money  had  and 
received.  His  right  to  recover  the 
full  excess  is  not  lessened  by  his 
having,  on  one  occasion,  offered  to 
pay,  upon  admittance,  a  sum  includ- 
ing part  of  such  excess,  the  steward 
not  having  accepted  such  offer. 

If  a  copyhold  tenant  convey  his  tene- 
ment in  several  parcels  to  different 
parties,  and  some  only  of  those  parcels 
afterwards  devolve  upon  a  single  per- 
son such  person  (in  the  absence  of  spe- 
cial custom)  is  not  entitled  to  be  ad- 
mitted by  a  single  admittance;  but  the 
lord  may  insist  upon  several  admit- 
tances (whether  in  a  single  instrument 
or  not)  in  respect  of  each  parcel  which 
has  so  devolved ;  and  there  must  be 
stamps  in  respect  of  each. 

The  steward  is  entitled  to  fees  in 
respect  to  each,  but  not  necessarily  to 
an  equal  fee  in  respect  of  each ;  his 
payment  is  to  be  in  proportion  to  his 
labour.  Per  Lord  Campbell  C.  J. :  a 
fee  of  13*.  4d.,  claimed  in  respect  of 
special  custom,  would  be  rank. 

Under  stat.  55  G.  3.  c.  192.  *.  2.,  if 
copyhold  lands  be  devised,  the  steward 
is  entitled  to  fees  as  in  respect  of  a 
surrender  to  the  use  of  the  will,  though 
such  surrender  is  no  longer  necessary, 
to  the  same  amount  as  would  have 
been  payable  for  an  actual  surrender. 
Where,  by  the  custom  of  the  manor, 
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surrenders  were,  before  the  statute, 
sometimes  made  in  Court,  and  some- 
times out  of  Court  and  then  presented 
in  Court,  registered  and  enrolled,  the 
payment  is  still  to  be  made,  the  labour 
of  the  steward  having  been  practically 
the  same  in  each  case. 

Where  admittance  is  claimed  on  be- 
half of  joint  tenants,  the  steward  (in  the 
absence  of  special  custom)  is  not  en- 
titled to  higher  fees  than  upon  the 
admittance  of  a  single  tenant.  Tra- 
herne  v.  Gardner,  913. 

2.  Number  of  stamps,  913.    Ante,  1. 

3.  Steward's  fees  on  several  admit- 
tances, 913.    Ante,  1. 

4.  Steward's  fees  on  admittance  of 
joint  tenants,  913.    Ante,  I. 

TL  Division  of  tenement  into  parcels. 

Effect  as  regards  admittances,  913. 
Ante,L  1. 

HI.  Surrender  to  use  of  will. 

Fees  where  surrender  dispensed  with 

5  j  stat.  55  G.  3.  c.  192.  s.  2.,  913. 
nte,  L  1. 

IV.  Steward :  his  fees. 

1.  On  admittances,  913.    Ante,  I.  1. 

2.  As  upon  surrender  to  use  of  will, 
913.    Ante,  I.  1. 

3.  What  fee  claimed  as  customary 
would  be  rank,  913.    Ante,  I.  1. 

4.  Remedy  for  extortion  in  respect  of 
fees  and  fines,  913.    Ante,  I. 1. 

CORONER. 

Removal  of  coroner's  inquisitions 
charging  murder,  1 024.  Certiorari, 
I.  1. 

CORPORATION. 
I.  Contracts. 

When  valid  though  not  under  seal, 
409.     Company,  I. 

IL  Municipal.    Municipal  Corporation. 


COSTS. 

I.  Taxation  on  lower  scale. 
Reduction  by  set  off. 

Debt  on  the  money  counts.  Fleas, 
amongst  others,  Never  indebted  and 
Set-off.  The  writ  of  summons  had 
been  indorsed  for  more  than  20/.  On 
the  trial  the  jury  found  that  the  de- 
fendant was  indebted  in  24/.  13*.  and 
no  further,  and  that  there  was  a  set-off 
of  19/.  18*.  5d.  This  finding  was  en- 
tered on  the  postea ;  and  the  plaintiff 
had  a  verdict  for  the  balance,  4/.  14*.  7d. 
The  master  taxed  the  costs  on  the 
higher  scale.  On  a  rule  to  review  his 
taxation, 

Held:  that  the  plaintiff  was  not 
deprived  of  his  costs  by  the  County 
Court  Acts,  as  the  amount  of  the  debt 
exceeded  20/.,  though  reduced  by 
set-off;  but  that  he  had  recovered 
less  than  20/.,  and  therefore,  under 
Reg.  Gen.  Hit.  XVI.  Vict.  8.,  his  costs 
must  be  taxed  on  the  lower  scale. 
Tonge  v.  Chadwieh,  950. 

II.  Effect  of  County  Court  and  Courts 
for  recovery  of  small  debts  acts. 

Reduction  by  set-off,  950.    Ante,  I. 

HE.  Issues  found  for  different  parties. 

Costs  of  witnesses  to  negative  justifi- 
cation of  libel  as  true,  where  the 
truth  of  the  libel  had  also  a  bearing 
on  the  question  of  privilege,  344. 
Defamation,  L  1. 

IV.  Deduction  as  against  other  parties. 

Deduction  of  extra  expences  of  re- 
covering penalty  from  the  share  to 
which  another  party  is  entitled, 
182.    Penalty,  I.  1. 

V.  Security  for. 

On  removal  of  indictment  by  cer- 
tiorari, 690.     Certiorari,  II.  1. 

VI.  Of  appeal  to  sessions. 

1.  To  whom  to  be  made  payable,  489. 
Appeal,  VI.  1. 
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2.  Estreat  of  recognizances.  489.  Ap- 
peal, VI.  1.  * 

VII.  On  arbitrations. 

Under  Common  Law.  Procedure  Act, 
1854,  695.    Arbitration,  II.  1. 

COUNCIL. 

Order  in  council,  702.    Burial. 

COUNCILLOR. 
See  Municipal  Corporation. 

COUNTY. 

I.  Contracts  as  to  gaols. 

Contract  for  support  and  maintenance 
of  borough  prisoners  :  what  covered 
by  stipulated  capitation. 

The  council  of  a  borough,  having  a 
grant  of  a  separate  Court  of  quarter 
sessions,  and  having  no  gaol,  entered 
into  a  contract  with  the  county,  that 
all  prisoners  who  should  be  commit- 
ted, or  removed  to,  or  confined  in,  the 
gaol  of  the  county  from  the  borough, 
should  be  supported  and  maintained 
therein,  during  the  agreement,  at  7s. 
a  head. 

Held  :  that  the  agreement,  while 
in  force,  exempted  the  borough  from 
contribution  to  the  county  in  respect 
of  those  things  contracted  for,  but  no 
further;  that  the  words  "support 
and  maintenance "  used  in  the  con- 
tract included  the  ezpences  of  keeping 
up  the  prison,  and  the  borough  was 
not  liable  to  contribute  in  respect  of 
those ;  but  that  it  was  liable  to  con- 
tribute in  respect  of  the  ezpences  of 
the  conveyance  of  prisoners  upon 
summary  convictions  in  respect  of 
offences  committed  in  the  borough 
(but  none  other),  and  of  prosecutions 
at  assizes  and  sessions  of  borough 
offenders,  and  of  lock  up  houes  for 
the  county.  Regina  v.  Gravesend, 
459. 

II.  Sessions. 

Contribution  of  borough  to  expences, 
459.    Ante,!-  \ 


COUNTY  COURT. 

I.  Officers  liable  to  penalties  if  they  act 
for  any  party. 

Assistant  clerk. 

An  assistant  clerk  of  a  county  court, 
appointed  under  stat.  9  &  10  Viet.  e. 
95.  «.  24.,  is  an  officer  of  such  court, 
and,  if  he  acts  for  any  party  in  any 
proceeding  in  such  court,  is  liable  to 
the  penalty  imposed  by  sect  30. 
Ackroyd  v.  Qitt,  808. 

II.  Jurisdiction  :  causes  of  action. 

1.  Distinction  between  false  imprison- 
ment and  malicious  prosecution. 

On  a  plaint  in  a  county  court  for 
false  imprisonment,  the  evidence  was 
that  defendant  directed  the  police  to 
arrest  plaintiff  on  a  charge  of  felony, 
which  the  police  did.  The  charge  waa 
unfounded  in  fact.  The  judge  of  the 
county  court,  in  his  judgment,  used 
expressions*  indicating  that  he  gave 
the  damages  in  respect  of  the  un- 
founded charge  of  felony.  On  a  rule 
for  a  prohibition, 

Held :  that  the  cause  of  action  al- 
leged in  the  plaint  being  one  over 
which  the  judge  had  jurisdiction,  and 
the  evidence  having  proved  it,  prohi- 
bition would  not  lie,  even  on  the  as- 
sumption that  the  judge,  in  estimating 
the  damages,  erroneously  took  into 
consideration  matters  the  subject  of 
an  action  for  malicious  prosecution, 
and  therefore  not  within  his  jurisdic- 
tion.    Chivers  v.  Savage,  697. 

2.  What  mistake  in  estimating  dama- 
ges no  ground  for  prohibition,  697. 
Ante,  1. 

III.  Prohibition. 

What,  erroneous  consideration  no 
ground  for,  697.    Ante,  II.  1. 

IV.  Option  to  sue  in  superior  court. 

Twenty  miles  how  measured,  92. 
Distance. 

V.  Costs  on  suing  in  superior  courts. 
Reduction  by  set  off,  950.     Costt,  I. 
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COVENANT. 

I.  Construction  generally. 

1.  Distinction  between  the  construc- 
tion of  a  restricting  covenant  and 
of  an  enlarging  power. 

Ejectment  for  The  Opera  House, 
on  the  ground  that  the  lease  was 
forfeited. 

On  a  case  stated,  empowering  the 
Court  to  draw  inferences  of  fact,  it 
appeared  that  in  the  lease  was  a  con- 
dition for  reentry  on  default  of  per- 
formance of  the  covenants  in  the 
lease. 

One  was  a  covenant  not  to  use  the 
property  for  any  but  theatrical  pur- 
poses, and  to  use  the  lessee's  best 
endeavours  to  improve  it.  The 
theatre  was  in  fact  closed  for  two 
years,  which  was  injurious  to  it  as  a 
theatrical  property  ;  but  it  did  not 
appear  that  the  lessee  was  able  to 
keep  it  open. 

Held,  no  breach  of  the  covenant, 
by  the  Courts  of  Queen's  Bench  and 
Exchequer  Chamber. 

Another  covenant  was  not  to  let 
any  of  the  boxes  or  stalls  for  a  longer 
period  than  one  year  or  season.  The 
lessee,  twelve  days  before  the  end  of 
one  season,  let  boxes  for  the  next 
season,  the  term  to  commence  at  a 
day  earlier  than  the  expiration  of  a 
lease  of  the  same  boxes  to  another 
party  for  the  preceding  season. 

Held:  that  a  covenant  restricting 
the  common  law  authority  of  a  lessee, 
to  let  was  not  to  be  construed  in  the 
same  way  as  an  enlarging  power  to 
let ;  and  that  construing  the  covenant 
in  this  case  with  reference  to  the  na- 
ture of  the  property,  the  lease  of  boxes 
was  in  substance  for  not  more  than 
one  season,  and  was  no  breach.  By 
the  Courts  of  Queen's  Bench  and  Ex- 
chequer Chamber. 

Another  covenant  was  against 
mortgaging  or  incumbering  the  pro- 
perty. Numerous  judgments  were 
signed  against  the  lessee,  some  in 
actions,  by  Judges'  orders,  some  on 
cognovits,  and  some  on  warrants  of 
attorney. 

Held,    that   registered    judgments 

VOL.   V. 


are  charges  on  property ;  but  that 
contracting  debts  and  not  paying 
them,  though  followed  by  judgments, 
was  no  breach  of  the  covenant,  even 
though  the  judgments  were  facili- 
tated by  a  cognovit  or  warrant  of 
attorney. 

But,  it  appearing,  on  the  defeasan- 
ces, that  some  of  the  warrants  of 
attorney  were  given  expressly  as  col- 
lateral securities  for  mortgage  money, 
and  that  it  was  intended  that  the 
judgments  should  for  that  purpose  be 
signed  and  registered : 

Held,  by  the  Court  of  Queen's 
Bench,  that  the  giving  such  warrants 
under  which  the  judgments  were  so 
signed  and  registered  constituted 
breaches  of  the  covenant,  and  grounds 
of  forfeiture. 

Held,  by  the  Court  of  Exchequer 
Chamber,  on  error,  that  this  did  not 
constitute  breaches  of  the  covenant 
or  grounds  of  forfeiture. 

After  all  the  forfeitures  had  been 
incurred,  the  time  having  come  when 
rent  would  become  due,  the  lessee 
tendered  the  rent  to  the  lessor.  He 
refused  to  take  it,  except  on  the  terms 
that  it  should  be  taken,  not  as  rent, 
but  as  compensation  for  use  and  oc- 
cupation subsequent  to  the  forfeiture. 
The  lessee  refused  to  agree  to  any 
such  condition  ;  the  lessor  then  took 
the  money,  declaring  he  would  not 
take  it  as  rent,  or  as  waiving  the  for- 
feitures. 

Held,  by  the  Court  of  Queen's 
Bench,  that  in  legal  effect  money  must 
be  taken  according  to  the  intent  of 
the  party  paying  it ;  in  this  case  as 
rent ;  and  that  the  receipt  of  rent,  as 
a  matter  of  law,  operated  to  waive  all 
forfeitures  then  known  to  the  lessor, 
and  that  no  protest  on  his  part  could 
prevent  this  legal  effect. 

At  the  time  of  the  receipt  the  lessor 
knew  of  most  of  the  judgments,  but 
did  not  know  of  every  instance. 

Held,  by  the  Court  of  Queen's 
Bench,  that  he  must  be  taken  to 
waive  all  forfeitures  by  that  breach 
of  which  he  had  notice,  though  it  was 
more  extensive  than  he  was  aware  of. 

The  defendant  had  judgment  in  the 
Court  of  Queen's  Bench,  which  was 
affirmed  on  error  in  the  Court  of  Ex- 
3  z  B.  &  b. 
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chequer  Chamber,  on  the  ground  that 
no  forfeiture  had  occurred;  the  latter 
Court  pronouncing  no  opinion  on  the 
question  of  waiver.  Croft  v.  Lum- 
Uy,  648. 

2.  With  reference  to  the  nature  of 
the  property,  648.    Ante,  1. 

II.  Waiver  of  breach. 

1.  By  receiving  rent  though  under 
protest,  648.    Ante,  I.  1. 

2.  Of  all  forfeitures  under  the  breach 
of  which  the  party  has  notice,  648. 
Ante,  I.  1. 

III.  Effect  of  bankruptcy  of  covenantor. 

What  covenants  not  debts  or  liabi- 
lities on  a  contingency,  384.  Bank- 
rupt, X. 

IV.  Covenants  in  the  lease  of  a  theatre. 

1.  Covenant  for  use  as  a  theatre  and 
improvement :  omission  to  use  when 
not  a  breach,  648.    Ante,  I.  1. 

V.  Covenant  not  to  let  boxes  for  more 

than  a  year  or  season. 

What  letting  for  the  next  season  not 
a  breach,  648.    Ante,  I.  1. 

VI.  Covenant  against    mortgaging    or 
incumbering. 

Judgments  when  not  breaches,  648. 
Ante,  I.  1. 


COVENANT  NOT  TO  SUE. 
In  composition  deeds,  955.  Bankrupt,  I. 

CREDITOR. 

I.  Proceedings    against    garnishee,  59. 

Attachment,  I.    65.  Bankrupt,  V. 

II.  Assignment  for  benefit  of  creditors : 

assent    of   trustees,  367.    Assign- 
ment, I. 

III.  Petitioning    creditor's    debt,    955. 
Bankrupt,  I. 


CRIMINAL  LAW. 

I.  Evidence  for  prosecution  in  addition 
to  the  depositions. 

Communication  to  defendant,  1024. 
Certiorari,  I.  1. 

II.  Removal  by  certiorari. 

1 .  By  one  of  several  defendants  :  re- 
cognizance, 690.     Certiorari,  II.  I. 

2.  Removal  of  inquisitions  and  indict- 
ments to  be  found,  1024.  Certiorari, 
1.1. 

III.  Venue. 

Change  of,  to  ensure  fair  trial,  1024. 
Certiorari,  I.  1. 

TV.  Error. 

Common  Law  Procedure  acts  not  ap- 
plicable, 1.     Quo  Warranto,  II. 

CROSS  ACTION. 
Page  209.    Charter  Party,  III. 

CRUELTY. 
Divorce  for,  819.    Baron  and  Feme,  I. 

CUSTOM. 

Reference  to  usual  course  of  practice  in 
a  deed,  how  construed,  30.    Mine,  I. 

CUSTOMARY  PAYMENT. 
Rankness,  913.    Copyhold,  I.  1. 

DAMAGE. 

I.  Special. 

For  wrongful  conversion  of  goods  in 
process  of  construction,  772.  Chat* 
t*U,I. 

II.  Remedy  for  erroneous  assessment  in 
County  Court,  697.  County  Court, 
ILL 

DATE. 
Mistake  in  year:  correction, 238.  Bills,  I. 
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DEATH. 

I.  Of  mother  of  bastard,  814.  Poor,  VH 

II.  Interment  of  the  dead,  702.    Burial. 

DEBT. 

I.  Upon  a  contingency,  384.    Bankrupt, 

II.  Keduction  by  set  off,  950.     Costs,  I. 

III.  Binding  by  garnishment,  65.  Bank. 
rupt,V.    59.  Attachment,  I. 

IV.  Effect  of  composition :  on  what 
failure  the  creditor  may  sue  or  pro- 
ceed in  bankruptcy  on  his  old  debt, 
955.    Bankrupt,  I. 

V.  Petitioning    creditor's    debt,    955. 


Bankrupt, 


DEBTOR. 


L  Affidavit  to  hold  to  bail,  272.    Affi- 
davit,!. 

II.  Proceedings  against  as  garnishee,  65. 
Bankrupt,  V.    59.  Attachment,  L 

III.  Payment  by  judgment  debtor  to 
bailiff's  assistant,  571.    Sheriff,  I.  1. 

DECEIT. 

By  publishing   time   tables    containing 
false  information,  860.     Carrier,  I.  1. 

DECLARATION. 
I.  In  evidence :  tenant  for  years. 

When  inadmissible  as  being  in  dero- 
gation of  right  of  reversioner. 

Plaintiff  claimed  a  right  of  common 
by  prescription,  in  respect  of  a  que 
estate  in  land,  and  also  by  thirty  and 
sixty  years'  enjoyment  by  the  occu- 
piers of  the  land.  Defendant  offered 
evidence  that  A.,  now  deceased,  while 
tenant  of  the  land  for  years,  had 
declared  that  he  had  no  such  right  in 
respect  of  the  land.  Held  :  that  the 
declaration  was  not  admissible  in  evi- 
dence, inasmuch  as  it  was  in  deroga- 


tion of  the  title  of  the  reversioner. 
Pappendick  v.  Bridgwater,  166. 

II.  In  pleading:  practice. 

Application  for  interrogatories  before, 
984.    Interrogatories,  I.  1. 

III.  Particular  instances. 

1.  For  not  indemnifying  late  tenant 
against  distress  for  tithe  commuta- 
tion rent  charge,  746.  Landlord 
and  Tenant,  III.  1. 

2.  For  refusal  to  accept  cargo  in  a 
reasonable  time,  7.  Bill  of  Lading, 
1.1. 

3.  Against  railway  company  for  not 
substituting  a  way,  618.  KaHway,  I. 

4.  For  diversion  of  water  from  arti- 
ficial watercourse,  986.  Ease- 
ment,  I. 

DEED. 

When  it  takes  effect  before  assent, 
367.    Assignment,  I. 

DEFAMATION. 

I.  Privileged  communication. 

1.  Nature  of  the  intent  or  duty  on 
the  part  of  the  person  making  the 
communication. 

A  communication  made  bona*  fide 
upon  any  subject  matter  in  which  the 
party  communicating  has  an  interest, 
or  in  reference  to  which  he  has  a  duty, 
is  privileged,  if  made  to  a  person 
having  a  corresponding  interest  or 
duty,  although  it  contain  criminatory 
matter  which,  without  this  privilege, 
would  be  slanderous  and  actionable. 
And  this,  though  the  duty  be  not  a 
legal  one,  but  only  a  moral  or  social 
duty  of  imperfect  obligation. 

Semble  tnat  this  applies  also  when 
the  communication  is  made  to  a  per- 
son not  in  fact  having  such  interest  or 
duty,  but  who  might  reasonably  be, 
and  is,  supposed  by  the  party  making 
the  communication  to  have  such  in- 
terest or  duty. 

Defendant  was  an  elector  of  the 

borough  of  F.  in  the  county  of  S.,  and 

an  inhabitant  of  F.    He,  with  several 

hundred  inhabitants  of  P.,  signed  and 

3z2 


1072 


DEFAMATION. 


transmitted  to  the  Home  Secretary  a 
memorial  complaining  of  the  conduct 
of  plaintiff,  wno  was  a  justice  of  &., 
during  a  recent  election  of  a  member 
of  Parliament  for  F.  The  memorial 
imputed  that  plaintiff  had  made 
speeches  inciting  to  a  breach  of  the 
peace;  and  that,  after  reading  the 
Kiot  Act,  he  had  given  orders  to  a 
man  to  strike  persons  in  the  streets. 
It  prayed  that  the  Secretary  would 
cause  to  be  made  such  an  inquiry  as 
he  mi^ht  think  fit  into  the  conduct  of 
plaintiff;  and  that,  on  the  allega- 
tions being  substantiated,  the  Secre- 
tary would  feel  it  to  be  his  duty  to 
recommend  to  the  Queen  that  the 
plaintiff  should  be  removed  from  the 
commission  of  the  peace. 

Plaintiff  having  sued  defendant  as 
for  a  libel,  evidence  was  given,  on  both 
sides  respectively,  to  establish  and  to 
negative  express  malice.  The  jury 
found  that  defendant  acted  bona  fide. 
Held :  that  defendant  was  entitled 
to  the  verdict  on  the  plea  of  Not 
Guilty.  For  that,  although  in  prac- 
tice the  advice  of  the  Keeper  of  the 
Great  Seal  be  generally  acted  upon  as 
to  the  removal  of  justices,  the  memorial 
might  be  considered  as  addressed  to 
the  Queen  through  the  Home  Secre- 
tary, who  might  himself  have  caused 
the  inauiry  to  be  made,  have  commu- 
nicated with  the  Keeper  of  the  Great 
Seal,  and  have,  in  effect,  recommended 
the  removal  of  plaintiff. 

The  defendant  had  pleaded  not 
guilty,  and  ajustification  on  the  ground 
that  the  allegations  in  the  memorial 
were  true.  The  plaintiff  gave  evi- 
dence to  shew  express  malice  from  the 
conduct  of  the  plaintiff:  he  also  called 
witnesses  to  prove  that  the  al- 
leged facts,  which  took  place,  if  at  all, 
in  a  town  of  which  defendant  was  an 
inhabitant,  were  not  true.  The  de- 
fendant called  witnesses  to  prove  that 
the  facts  were  true ;  and  some  of  these 
witnesses  deposed  to  facts  which  had 
not  come  to  defendant's  knowledge  be- 
fore the  publication.  The  verdict  was 
for  the;  plaintiff  on  the  first  issue,  on 
the  ground  of  privilege,  and  for  the 
defendant  on  the  second  issue. 

Held  :  that  defendant  was  entitled 
to  the  costs  of  all  such  witnesses  called 


by  him,  and  the  plaintiff  was  not  en- 
titled to  the  costs  of  any  witness.  For 
that  the  defendant,  being  entitled  to 
the  general  costs,  was  entitled  to  the 
costs  of  all  such  witnesses  as  were  not 
called  exclusively  on  the  issue  on 
which  he  failed;  and  the  plaintiff  to 
the  costs  only  of  such  witnesses  as 
were  called  exclusively  on  the  issue 
on  which  he  succeeded:  and  that  all 
the  above  witnesses  were  material  to 
the  issue  of  Not  guilty,  though  their 
evidence  was  also  material  to  the  issue 
on  the  justification.  Harrison  v.  Bush, 
344. 

2.  Nature  of  the  interest  or  duty  on 
the  part  of  the  person  to  whom  the 
communication  is  made,  344.  Ante, 
1. 

3.  Statement  of  clerk  of  peace  to 
Quarter  Sessions. 

Where,  in  an  action  for  libel,  de- 
fendant insists  that  the  publication  is 
privileged,  it  is  for  the  judge  to  rule 
whether  the  occasion  creates  a  privi- 
lege. If  the  occasion  creates  sued  pri- 
vilege, but  there  is  evidence  of  ex- 
press malice,  either  from  extrinsic  cir- 
cumstances or  from  the  language  of 
the  libel  itself,  the  question  of  express 
malice  should  be  left  to  the  jury. 

Defendant  was  deputy  clerk  of  the 
peace,  and  (under  stats.  2  &  3  W.  4. 
c.  45.  «.  55.,  56.,  6  &  7  Vict.  e.  18. 
ss.  49.,  54.)  submitted  to  the  quarter 
sessions  his  account  of  the  expences  of 
printing  the  register  of  county  voters ; 
and,  previously  to  this,  he  addressed 
a  letter  to  a  finance  committee  of 
magistrates,  explaining  why  he  had 
taken  away  the  contract  for  printing 
from  the  plaintiffs  (who  were  printers 
whom  he  formerly  employed  for  the 
purpose),  stating  therein  that  he 
thought  it  his  duty  to  report  the  cir- 
cumstances, "  particularly  as  the  cha- 
racter and  conduct  of  the  persons  who 
are  chiefly  employed  by  the  county  as 
printers  and  stationers  are  involved." 
The  letter  then  stated  circumstances 
to  shew  that,  as  appeared  from  a  com- 
parison with  terms  offered  by  other 
printers,  plaintiffs  had  demanded  too 
high  terms  upon  grounds  not  sup- 
ported   by  fact;    and   it  concluded: 


DEFAULT. 

"under  the  circumstances  I  have 
stated,  it  will  be  seen  that  I  had  no 
alternative  but  to  adopt  the  course  I 
have  taken,  rather  than  submit  to 
what  appears  to  have  been  an  attempt 
to  extort  a  considerable  sum  from 
the  county  by  misrepresentation.1' 

Held :  that  the  occasion  was  privi- 
leged, but  there  was  evidence,  from 
the  language  of  the  letter,  that  there 
was  express  malice.  That  it  was  a 
question  for  the  jury,  whether  there 
was  such  malice ;  and  that  the  Judge 
could  neither  nonsuit  nor  direct  a 
verdict  for  the  plaintiff.  Cooke  v. 
Wildes,  328. 

4.  Memorial  to  Secretary  of  State, 
344.    Aide,  1. 

5.  Communication  by  mistake  to  the 
wrong  authority,  344,  350.    Ante,  1. 

6.  Evidence  of  express  malice  in  pri- 
vileged document,  328.    Ante,  3. 

7.  Excess  of  crimination,  328.  Ante,  3. 

II.  Malice. 

1.  Evidence  of  express  malice,  328. 
Ante,  I.  3. 

2.  Truth  or  falsehood  of  the  allega- 
tion, 344.    Ante,  I.  1. 

III.  Questions  forjudge  or  jury. 

Privilege  a  question  for  the  Judge, 
malice  for  the  jury,  328.  Ante,  I.  3. 

IV-  Costs. 

Of  witnesses  on  justification,  their 
evidence  also  bearing  on  the  ques- 
tion of  privilege,  344.   ArUe,  I.  1. 

DEFAULT. 
Judgment  by  default.    Judgment,  I. 

DEFAULTER. 

On  Stock  Exchange,  999.     Bankrupt, 
VII. 

DEFENCE. 
I.  On  equitable  grounds :  generally. 


DEFENCE. 


1703 


Must  be  such  that  the  common  law 
judgment  will  do  complete  justice. 

Action  on  a  bond  for  4000/.,  con- 
ditioned to  indemnify  the  obligors 
against  the  defaults  in  observance  by 
one  C.  of  the  covenants  in  an  inden- 
ture, referred  to  in  the  condition, 
whereby  C  covenanted  with  the  obli- 
gees of  this  bond  to  repay  2000/. 
lent  him  on  mortgage  of  a  policy  of 
insurance,  to  keep  the  policy  up,  pay 
the  premiums,  and  pay  the  interest 
on  the  2000/.  Breaches  of  the  con- 
dition were  assigned,  inasmuch  as  C. 
had  not  paid  interest,  and  had  not 
paid  premiums,  and  defendant  had 
not  indemnified. 

Plea,  by  way  of  equitable  defence. 
That  defendant  was  surety  for  C. 
only.  That  he  had  offered  and  was 
still  ready  to  pay  all  that  was  in 
equity  due  to  the  obligees,  on  receiv- 
ing an  assignment  of  the  securities. 

On  demurrer, 

Held :  that,  assuming  that  the  facts 
entitled  defendant  to  an  equitable 
decree,  giving  him  relief  on  condition 
of  his  hereafter  paying  what  was  due, 
this  Court  could  pronounce  no  such 
decree ;  and  that  a  plea  on  equitable 
grounds  in  a  Court  of  law  was  not 

food,  under  sect.  83  of  The  Common 
,aw  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125.,  unless  disclosing  facts 
which  would,  in  equity,  entitle  the 
defendant  to  a  decree  such  that  the 
common  law  judgment  that  defend- 
ant go  without  day  would  do  com- 
plete and  final  justice  between  the 
parties.  Wodehouse  v.  Farebrotker, 
277. 

II.  On  equitable  grounds :  particular 
instances. 

1.  Right  of  set  off  against  principal 
in  action  by  agent,  65.    Bankrupt^ 

2.  Plea  that  defendant  a  surety  offered 
to  pay  all  due  on  assignment  of 
securities,  277.    Ante,  I. 

III.  Distinction  between  a  statutory 
defence  and  a  statutory  rule  of  evi- 
dence, 195.     Collision. 
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DELIVERY. 


DELIVERY. 


When  to  be  a  concurrent  act  with  pay- 
ment, 7,  755.    Bill  of  Lading,  I. 

DEMAND. 

I.  What  facta  shew  only  an  intention 
to  demand  possession  of  goods,  227. 
Bankrupt,  VI.  2. 

II.  Particulars  of  demand. 

Increase  of,  after  judgment  by  de- 
fault and  payment,  301.  Amend- 
ment, I. 

DEMURRAGE. 

I.  Under  what  terms  not  payable  by 
consignee. 

The  consignee  of  a  bill  of  lading, 
which  makes  the  goods  deliverable 
to  him  or  assigns  "paying  for  the 
said  goods  as  per  charter  party,"  does 
not,  by  taking  the  goods  at  the  des- 
tination, make  himself  liable  to  pay 
for  demurrage  in  the  port  of  loading, 
according  to  the  rate  stipulated  in 
the  charter  party ;  though  there  be  an 
express  stipulation  for  a  lien  on  the 
goods  for  such  demurrage. 

So  held  in  the  Exchequer  Chamber 
on  appeal,  affirming  the  judgment  of 
the  Queen's  Bench.  Smith  v.  Sieve- 
king,  589. 

II.  In  particular  instances. 

1.  Refusal  to  accept  and  pay  freight, 
effect  of,  7,  755.    BiU  of  Lading,  I. 

2.  By  not  accepting  delivery  in  rea- 
sonable time,  7,  755.  BiU  of 
Lading,  I. 

DEPUTY. 

I.  When  liable  to  same  penalties  as 
principal,  808.     County  Court,  I. 

II.  Deputy  clerk  of  the  peace,  328. 
Defamation,  I.  3. 

III.  Bound  bailiff's  assistant:  responsi- 
bility of  sheriff,  571.     Sheriff,  I. 


DEVISE 


Of  copyholds. 


DIVORCE. 

Fees  on  surrender  and  admittance, 
913.     Copyhold,  1. 1. 

DIFFERENCES. 

Settlement  of  stock  jobbing  differences, 
999.    Bankrupt,  VII. 

DISCHARGE. 

I.  Of  contract. 

By    alteration    of    instrument,    83. 
Bills,  II.  1. 

II.  Of  prisoner. 

Effect  of  opposing,  100.    Arrest,  I.  1. 

DISCOVERY. 
See  Interrogatories. 

DISCRETION 

Of  judge :  exercise  not  reviewed,  690. 
Certiorari,  II.  1. 

DISTANCE. 
How  to  be  measured. 

Stat.  9  &  10  Vict  e.  95.  *.  128.  en- 
acts  that,  where  u  the  plaintiff  dwells 
more  than  twenty  miles  from  the  de- 
fendant," actions  may,  at  the  option 
of  the  plaintiff,  be  brought  as  if  that 
Act  had  not  passed. 

Held:  that  the  distance  between 
the  dwellings  is  to  be  measured  in  a 
straight  line  from  one  to  the  other, 
on  the  horizontal  plane.  Lake  v. 
Butler,  92. 

DISTRESS. 

On  goods  of  late  tenant  left  on  pre- 
mises for  tithe  commutation  rent- 
charge,  746.  Landlord  and  Tenant, 
HI.  1. 

DISTRICT. 

Under  Public  Health  Act,  471.  Board 
of  Health,  in. 

DIVORCE. 

A  mensa  ct  toro,  819.  Baron  and  Feme, 
I. 


DRAWEE. 


ELECTION. 
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DRAWEE. 
Page  978.    Bills,  IV. 

DUES. 

When  incorporeal  and  in  gross,  508. 
Poor,  II. 

EASEMENT. 

I.  Water  rights. 

What  acts  are  evidence  of  right  to 
force  water  out  of  natural  into  arti- 
ficial water  course. 

Plaintiff  and  defendant  occupied 
contiguous  portions  of  land.  For 
more  than  forty  years,  and  as  far 
back  as  living  memory  went,  the 
occupiers  of  plaintiff's  land  had  been 
in  the  habit  of  passing  over  defend- 
ant's land  to  a  brook  which  lay  on 
the  other  side  of  that  land,  and  of 
damming  up  the  brook,  when  neces- 
sary, so  as  to  force  the  water  into  an 
old  artificial  water  course  which  ran 
across  defendant's  land  to  plaintiff's 
land.  They  did  this  for  the  purpose 
of  supplying  their  cattle  with  water, 
whenever  they  wanted  the  water,  ex- 
cept when  the  owners  of  defendant's 
land  used  the  water,  as  they  did  at 
certain  seasons  of  the  year,  for  irriga- 
tion. 

Held  that,  upon  this  evidence,  the 
jury  were  warranted  in  inferring  an 
user  as  of  right,  bv  the  occupiers  of 

SlaintifTs  land,  of  the  easement  on 
efendant' s  land :  and  that,  for  the 
interruption  of  such  easement,  plain- 
tiff might  maintain  an  action  against 
defendant.    Beaton  v.  Weate,  986. 

II.  Right  to  support  of  surface,  SO. 
Mine,  I. 

ELECTION 

I.  To  an  office :  plenarty. 

1.  Where  the  election  is  at  any  rate 
not  colourable. 

Mandamus  to  the  Mayor  &c.  of 
a  municipal  borough,  reciting  that, 
on   1st  November,  1854,  C.  and  &, 


two  councillors  of  a  ward,  being  a 
third  part  of  the  number  assigned  for 
the  ward,  were  in  turn  to  go  out  of 
office,  and  an  election  ought  to  have 
been  held  for  the  election  of  two 
councillors  for  the  ward  under  stat. 
5  &  6  W.  4.  c.  76. ;  but  that  an  elec- 
tion was  held  on  the  1st  November 
for  one  councillor  only;  whereby  the 
office  of  one  councillor  was  vacant: 
and  the  writ  commanded  the  Mayor 
&c.  to  proceed  to  the  election  of  a 
councillor. 

Return:  That,  on  9th  November 
1853,  S.  being  a  councillor  for  the 
ward,  was  elected  mayor  for  a  vear 
and  until  his  successor  should  have 
accepted  office ;  and  S.  then  accepted 
the  office  of  mayor  &c,  and  held  it 
till  9th  November  1854,  when  his  suc- 
cessor was  elected  mayor,  and  ac- 
cepted office  &c. ;  and  S.  ceased  to 
hold  the  office  of  mayor ;  and  by 
reason  thereof,  S.  was  not,  on  1st 
November  1854,  in  turn  to  go  out^  of 
office  as  councillor;  and  the  election 
ought  not  then  to  have  been  held  for 
two  councillors;  and  that,  on  30th 
November,  1854,  S.  was  duly  elected 
councillor,  and  afterwards  accepted 
that  office,  made  and  subscribed  the 
declaration,  and  from  thence,  con- 
tinually, held  and  continued  to  hold, 
and  did  still  hold  and  continue  in, 
the  said  office ;  and  the  same  during 
all  the  time  had  been,  and  still  was, 
full  of  S. 

On  demurrer  to  the  return,  held : 
That  the  election  of  S.  as  councillor 
on  30th  November,  1854,  was  at  any 
rate  not  colourable;  and  there  was 
therefore  a  plenarty ;  and  mandamus 
did  not  not  lie ;  the  proper  mode  of 
questioning  the  election  being  by  quo 
warranto.  Frost  v.  Chester,  Mayor, 
&c,  531. 

2.  Election  at  a  wrong  time,  531. 
Ante,  1. 

II.  To  an  office :  remedy  for  bad  elec- 
tion. 

Mandamus    or    quo  warranto,   531. 
Ante,  I.  1. 

III.  Option. 
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EMIGRATION. 


ERROR. 


1.  To  treat  refusal  or  renunciation 
as  a  breach,  714,  729.  Charter 
Party,  II.  1.    Breach,  I. 

2.  To  sue  for  old  debt  on  partial 
failure  of  composition,  955.  Bank- 
rupt, I. 

EMIGRATION. 

I.  Insurance  on  passage  money,  641. 

Assurance,  1. 2. 

II.  Obligations  on  shipowner,  641.    As~ 

surance,  I.  2. 

EQUITY. 

I.  Equitable  defence.    Defence,  I.  II. 

II.  Equitable  interest.    Lien. 

III.  Equitable  jurisdiction. 
1.  To  quash  writ  of  error,  399.    Er- 


o  quash 
r,  IL  1. 


2.  When  not  examinable  in  error, 
399.    Error,  II.  1. 

3.  Equitable  jurisdiction  of  the  Court 
over  its  judgments,  301.  Amend- 
ment, I. 

EQUIVALENT. 

What  prevents  an  assignment  from  being 
an  act  of  bankruptcy,  955.  Bank- 
rupt, I. 

ERROR. 

I.  Generally. 

1.  Writ  at  once  a  certiorari  and  a 
commission,  399.    Post,   1.  II. 

2.  Record  under  controul  of  court 
below.     Gregory  v.  Cotterell,  583. 

II.  Quashing  writ  of  error. 

1 .  Equitable  jurisdiction  of  court  be- 
low. 

A  writ  of  error  was  sued  out  by  a 
person  convicted  of  a  misdemeanour 
m  the  Queen's  Bench  ;  and  judgment 
of  reversal  for  non-joinder  in  error 
was  entered  up  in  the  Exchequer 
Chamber.   Subsequently  the  Queen's 


Bench,  by  rule,  quashed  the  writ  of 
error  as  having  been  improperly 
issued  for  the  purpose  of  effecting  a 
compromise.  The  writ  of  error,  as- 
signment of  errors  and  judgment  of 
reversal  remained  upon  the  judgment 
roll  and  transcript ;  and  below  them 
an  entry  was  made  of  the  rule  of  the 
Queen's  Bench  quashing  the  writ  of 
error.  The  prisoner  sued  out  a  fresh 
writ  of  error,  and  assigned  errors 
both  in  the  indictment  and  in  the 
rule  of  the  Queen's  Bench.  The  pro- 
secutor obtained  a  rule  nisi  in  the 
Exchequer  Chamber  to  expunge  the 
entry  of  the  judgment. 

Held  :  that,  the  Court  of  Queen's 
Bench  having,  in  the  exercise  of  its 
equitable  jurisdiction,  quashed  the 
first  writ  of  error  for  matter  dehors 
the  record,  that  writ  and  the  judg- 
ment under  it  were  both  void  and 
gone,  and  ought  not  to  remain  on  the 
record :  that  the  rule  of  the  Queen's 
Bench  being  for  matter  dehors  the 
writ  was  not  examinable  in  error,  and 
ou"ht  not  to  appear  on  the  record : 
and  that  the  rule  to  expunge  the 
judgment  might  be  made  absolute  in 
its  terms,  as  the  writ  of  error,  on 
which  it  was  founded,  was  absolutely 
avoided.  A  liter,  if  the  writ  of  error 
had  been  merely  voidable ;  in  which 
case  the  rule  would  have  been  mis- 
conceived as  not  embracing  it.  Al- 
leyne  v.  The  Queen,  399. 

2.  Effect  of  quashing  for  matter  de- 
hors the  record,  399.    Antet  1. 

3.  What  proceedings  of  court  below 
ought  not  to  appear  on  the  record, 
399.    Ante,  1. 

4.  Rule  to  expunge  judgment  in  er- 
ror, 399.    Ante,  1. 

5.  Distinction  between  voidable  and 
void  writs,  399.     Ante,  1 . 

III.  Amendment  by  Judge  whose  ruling 
is  excepted  to,  571,  583.  Sheriff,  L  1. 

IV.  Bail  in  error. 

On  appearance  to  reverse  outlawry, 
309.     Outlaw. 

V.  Bringing  money  into  Court. 


ESTOPPEL. 


EXCHANGE. 
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On  Appearance  to  reverse  outlawry, 
309.     Outlaw. 

VI.  Procedure:    in   quo    warranto,   1. 
Quo  Warranto,  it. 

VII.  Record  in  error. 
Form  of,  399.    Ante,  1. 

VIII.  Power  to  release  errors. 

When  it  does  not  extend  to  error  in 
process  of  outlawry,  309.     Outlaw. 

ESTOPPEL. 
By  conduct. 

By  consenting  to  try  before  commis- 
sioner without  jury,  502.   Trial,  1. 1 . 

ESTREAT. 

Of  recognizances  at  sessions,  489.  Ap- 
peal, Yl.  I. 

EVIDENCE. 

I.  Distinction  between  a  statutory  de- 
fence and  a  statutory  rule  of  evidence, 
195.     Collision. 

II.  Burthen  of  proof. 

1.  Of  value  or  of  want  of  value  for  in- 
dorsement, 238.     Bills,  I. 

2.  Of  expences  of  recovering  penalty, 
in  action  against  informer  for  a 
share,  182.     Penalty, 1A. 

3.  Of  illegality  of  bond,  248.  Bond, 
1.1. 

TIL  Former  proceedings:  res  inter  alios 
acta. 

Proceedings  in  action  by  tenant  when 
not  evidence  for  landlord. 
In  an  action  for  injuring  the  plain- 
tiff's reversionary  interest  in  a  several 
fishery  in  an  estuary  of  the  sea,  and 
in  the  soil  of  the  bottom  of  the  sea, 
both  in  the  possession  of  F.  as  her 
tenant,  issues  were  taken  on  plaintiff's 
right  to  the  fishery  and  ownership  of 
the  soil.  The  controversy  was,  whe- 
ther the  soil  belonged  to  plaintiff  or 
to  O.  The  plaintiff  gave  in  evidence 
the  proceedings  in  an  action  by  F. 
against  G.     One  count  in  that  action 


was  for  injuring  F.'s  fishery  by  tear- 
ing up  soil,  described  as  being  the  soil 
of  the  now  plaintiff,  and  thereby  de- 
stroying the  fish.  To  this  there  was  a 
plea  of  Not  guilty.  The  amount  of 
damages  was  referred ;  and  the  arbi- 
trator awarded  nominal  damages.  It 
was  proved  that  the  act  complained 
of  in  that  action  was  committed  in  a 
part  of  the  same  sestuary,  and  that 
the  soil  there  was  claimed  by  the  same 
title  as  the  soil  which  was  the  subject 
of  the  present  action,  and  that  the  de- 
fendant in  the  present  action  became 
tenant  to  G.  subsequently  to  the 
award.  The  proceedings  were  ad- 
mitted ;  and  plaintiff  had  a  verdict. 

Held:  that  they  were  improperly 
admitted,  the  award  not  being  evi- 
dence of  reputation ;  and  the  proceed- 
ings not  being  admissible  for  the 
plaintiff,  who  was  not  a  party  or 
shewn  to  be  a  privy  to  P,  though 
the  defendant  was  privy  to  G.  Lady 
Wenman  v.  Mackenzie,  447. 

IV.  Former  proceedings :  reputation. 

An  award  not  so  admissible,  447. 
Ante,  ILL 

V.  Admissions. 

By  tenant  for  years,  166.  Declara- 
tion, 1. 

VI.  Declarations  against  interest. 

Declaration  by  tenant  for  years,  166. 
Declaration,  1. 

VII.  Hearsay :  communications  through 
an  interpreter. 

Admissibility,  729.    Breach,  I.  1. 

VIII.  Course  of  business. 

Practice  to  allow  payments  to  be 
made  at  bailifTs  office,  571,  588. 
Sheriff,  I.  1. 

IX.  Discovery.     Interrogatories. 

EXCESS. 

Excess  of  crimination  on  a  privileged 
occasion,  328.     Defamation,  I.  3. 

EXCHANGE. 

Stock  Exchange,  999.    Bankrupt,  VII. 
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EXECUTION. 

I.  Acts  done  colore  man dati,  571.  Sheriff, 
I.  1. 

II.  Practice  to  allow  payments  at  bailifFs 
office,  571,  588.     Sheriff,  Li. 

III.  Payment  under  to  bailifFs  assistant, 
571.    Sheriff,  I.  I. 

IV.  Suspension  by  appeal,  291.    Ap- 
peal, L  1. 

V.  Fieri  facias.    Fieri  Facias. 

EXECUTORS   AND    ADMINIS- 
TRATORS. 

Proceedings  in  actions  brought  by  tes- 
tator. 

What  the  executor  must  do  before  he 
can  attach  a  debt  due  to  judgment 
debtor,  59.    Attachment,  I. 

EXEMPTION. 

I.  Generally. 

Ultimate  purpose  when  sufficient,  944. 
Highway,  \U. 

II.  From  turnpike  toll. 

Manure  exemption  in  turnpike  acts, 
944.    Highway,  Vll. 

EXPENCES. 
See  Costs. 

EXTORTION. 
Remedy. 

1.  Action  for  money  received,  913. 
Copyhold,  1. 1. 

2.  When  not  waived  by  offer  not  ac- 
cepted, 913.    Copyhold,  I.  1. 

FACTORY. 
I.  Fencing  machinery. 
In  what  situation. 


FINALITY. 

Declaration  against  defendant  for  not 
tecurely  fencing  a  shaft  while  in  mo- 
sion,  contrary  to  statute  (7  &  8  Vict, 
c.  15.  *.  21.),  whereby  plaintiff  was  in- 
jured. Plea:  That  the  shaft  was  not 
near  to  where  children  or  young  per- 
sons were  liable  to  pass  or  be  em- 
ployed, and  was  so  placed  and  situated 
in  the  said  factory  that  there  did  not 
exist  any  such  liability  to  injury  from 
the  same  as  to  require  such  fencing  as 
in  the  declaration  mentioned,  while  in 
motion;  and  that  all  such  liability  was 
sufficiently  guarded  against  by  such 
position  and  situation  of  the  said  shaft. 
Held,  on  demurrer,  a  bad  plea.  Doel 
v.  Sheppard,  856. 

II.  Negligence  in  fencing  machinery. 

1.  Defence  that  the  machinery  was 
not  in  motion,  849.    Action,  I.  1. 

2.  Defence  that  it  was  not  in  such  a 
situation  as  to  require  fencing,  856. 
Ante,  I. 

FALSE  IMPRISONMENT. 
See  Imprisonment. 

FEES. 

On  admittances  to  copyholds,  913.  Copy- 
hold,  I.  I. 

FENCING  MACHINERY. 
Pages  849,  856.    Action,  1. 1.    Factory, 


FERRY. 

I.  Variation  of  termini,  546.     Thames. 

II.  Exception  of  in  Watermen's  Act, 
546.    Thames. 

FINALITY. 
Of  judgment. 

1 .  Mistake  how  remedied,  301 .  Amend- 
ment, I. 

2.  Effect  of  lapse  of  time,  301,  306. 
Amendment,  I. 


FIERI  FACIAS. 


HARBOUR. 
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FIERI  FACIAS. 

1.  Payment  under  to  bailiff's  assist- 
ant, 571.    Sheriff,  I.  1. 

2.  Effect  of  seizure  on  apparent  pos- 
session, 540.    Bankrupt,  VI.  1. 

FINE  ARTS. 
Exemption  from  rating,  558.  Poor,  HI. 

FOREIGNER. 

Contract  with  agent  of  foreigner,  125. 
Agent,  I.  1. 


FRAUD. 

Statute  of  Frauds.    Statute. 

FREIGHT. 

I.  Contract  for  part  payment  in  advance, 
209.    Charter  Party,  III. 

II.  Whether  payment  may  be  required 
simultaneously  with  delivery,  7,  755. 
Bill  of  Lading,!. 

III.  What  wages  not  dependent  there- 
on, 883.    Shipping,  IV. 

GAMING. 

I.  Exemption  of  subscriptions  and  con- 
tributions towards  prizes  for  lawful 
games. 

Distinction  between  a  bet,  a  stake, 
and  a  contribution  to  a  prize,  263. 
Amendment,  III. 

II.  Stockjobbing,  999.    Bankrupt, VII. 

III.  See  also  Wager. 

GAOL. 

I.  Counties  and  boroughs. 

Contracts  as  to  support  and  mainte- 
nance of  borough  prisoners  in  county 
gaol,  459.    County,  I. 

II.  Conveyance  of  prisoners  to  gaol. 


Expences  of  conveying  borough  pri- 
soners to  county  gaol,  459.   County, 

III.  Lock-up  houses. 

Contribution  of  borough  to  county 
lock-up  houses,  459.    County,  I. 

GARNISHMENT. 

Service  of  attachment  only  before  bank- 
ruptcy. 

1.  Of  judgment  debtor,  65.  Bank- 
rupt, V. 

2.  Proceedings,  59.     Attachment,  I. 

GOOD  FAITH. 
See  Bona  Fides. 

GOODS. 

I.  Vesting  of  property  during  course  of 
manufacture,  772.    Chattels,  I. 

II.  Special  damage  for  conversion,  772. 
Chattels,  I. 

III.  Sale  of  goods.     Vendors  and  Pur- 
chasers. 

HABEAS  CORPUS. 

I.  Ad  subjiciendum :  proceedings  by  rule 
instead  of  writ. 

Effect  of  the  order  as  a  discharge,  100, 
110.    Arrest,!.!. 

II.  Ad  subjiciendum. 

1.  Where  sessions  have  improperly 
dismissed  appeals,  291.    Appeal,  I. 

2.  Discharge  under,  mandamus  to 
hear  the  case  when  issued  at  same 
time,  291.    Appeal,!.  I. 

HI.  For  attendance  of  a  witness. 

Before  an  arbitrator,  591 .  Arbitration. 


HARBOUR. 


See  Port. 
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HEADING. 


HOUSE. 


HEADING. 

Of  affidavit  made  before  there  is  a  cause 
in  Court,  272.     Affidavit,  I. 

HEALTH. 
Public.    Board  of  Health. 

HIGHWAY. 
Highways  in  General. 

I.  Surveyors. 

Local  Board  of  Health.  Board  of 
Health. 

II.  Penalty  on  surveyors  for  non-  repair. 
Not  applicable  to  turnpike  roads. 

A  summons  was  taken  out,  under 
stat.  5  &  6  W.4.C.  50.  «.  94.,  against 
the  surveyors  of  the  highways  of  the 
township  of  G.,  on  a  complaint  that  a 
road  in  the  township  was  out  of  re- 
pair. At  the  hearing,  it  appeared  that 
the  road  was  a  turnpike  road.  The 
complainant  offered  to  prove  that  the 
turnpike  road  trust  had  no  funds,  and 
stated  further  that  he  appeared  on  be- 
half of  the  turnpike  road  trust.  The 
justices  refused  to  receive  any  evi- 
dence upon  this  summons,  and  dis- 
missed the  complaint. 

On  a  motion  for  an  order  compelling 
the  magistrates  to  hear  the  summons : 
Held,  that  they  had  done  rightly  ;  and 
the  order  was  refused.  Regina  v. 
Trafford,  967. 

III.  Obstructions  in  footpaths. 

By-law  requiring  removal  of  snow 
from  fronts  of  houses,  49.  Board 
of  Health,  I.  1. 

IV.  Land  adjoining  a  highway. 

What  may  be  regarded  as  the  sides  of 
a  road,  629.    Post,  VIH. 

V.  Highway  rates. 

Power  of  Local  Board  of  Health  to 
lay,  where  the  districts  are  conter- 
minous, 599.  Board  of  Health, 
II.  1. 


VI.  Interference  by  railways. 

The  sections  in  the  Clauses  Consoli- 
dation Act  when  not  applicable, 
618.     Railway,  I. 

Tubnpike  Roads. 

VII.  ExemptJlfl  from  toll :  manure  and 
soil  for  improving  land. 

Though  it  is  being  carried  not  for  im- 
mediate use  but  for  sale  as  manure. 

The  Bristol  road  Act  (59  G.  3. 
c.  xcv.)  exempts  from  tolls  (by  sect.  40) 
carts  employed  in  carrying  "mould, 
dung,  soil,  marl,  manure,  or  compost 
employed  in  husbandry  for  manuring 
or  improving  land."  Held :  that  this 
exemption  includes  soil  carried  by  the 
owner  to  be  deposited  in  a  place  be- 
longing to  himself  and  there  sold  for 
the  purpose  of  its  being  employed  as 
manure  by  others. 

And  that  the  same  construction  is 
applicable  to  the  exemption  contained 
in  stat.  5  &  6  W.  4.  c.  18.  s.  1.  Re- 
gina  v.  Frehe,  944. 

VIII.  Toll  houses. 

What  are  "  sides "  of  the  road,  on 
which  they  may  be  built. 

The  General  Turnpike  Act,  9  G.  4. 
c.  77.  s.  5.,  authorizes  turnpike  trus- 
tees to  build  toll  houses,  and  inclose 
gardens  for  them  on  the  "  sides  "of 
the  turnpike  road. 

Held  :  that  this  power  is  limited  to 
the  inclosure  of  land  on  the  side  of 
road  over  which  the  public  has  an 
easement  for  passage,  and  does  not 
extend  to  land  adjacent  to  the  road 
over  which  the  public  has  no  easement, 
though  the  land  be  uninclosed.  Beck- 
ett v.  Upton,  629. 

IX.  Where  turnpike  road  trust  has  no 
funds. 


Parish  liability  how 
Ante,  II. 


enforced,  967. 


HOUSE. 
Right  to  support,  30.    Mine,  I. 


HUSBAND. 


INTERPRETER. 
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HUSBAND. 
See  Baron  and  Feme. 

ILLEGALITY. 

I.  Illegal  distinguished  from  void  consi- 
deration, 238.    Bills,  L 

II.  Of  contract  with  directors  by  a 
party  knowing  it  to  be  prejudicial  to 
shareholders,  248, 26 1 .    Bond,  I.  1 . 

III.  Burthen  on  obligor  to  shew  illega- 
lity of  bond,  248.    Bond,  I.  1. 

IV.  Interest  in  illegal  contracts,  999. 
Bankrupt,  VII. 

V.  Illegal  stock  jobbing  transactions, 
999.    Bankrupt,  VII. 

VI.  As  between  principal  and  agent, 
999.    Bankrupt,  VII. 

IMPLICATION. 

Of  variation  by  act  of  parliament  when 
refused,  138.     Chemist. 

IMPRISONMENT. 

I.  The  arrest.     Arrest 

II.  Continuation  and  ending  of  the  im- 
prisonment. 

Where  prisoner  in  custody  under  se- 
veral warrants  is  discharged  on 
Habeas  Corpus  as  to  some  of  them, 
100.    Arrest,  I.  1. 

III.  Action  for. 

1.  Six  months!  limitation  in  municipal 
corporation  act,  100.    Arrest,  I.  1. 

2.  Party  ordering  proceedings  to  be 
taken,  when  not  liable,  100.  Ar- 
rest, I.  1. 

3.  Attorney  personally  directing  ar. 
rest,  100.    Arrest,  i.  1. 

4.  Party  opposing  discharge  when  not 
liable,  100.     Arrest,  I.  1. 

5.  Jurisdiction  of  County  Court: 
mistake  in  principle  of  assessing  da- 
mages, 697.     County  Court,  11.  1. 


INCUMBRANCES. 

Covenant  against  incumbering :  judg- 
ments, 648.     Covenant,  1. 1. 

INDEMNITY. 

Indemnification  by  landlord  against  pa- 
ramount charges,  746.  Landhyrd  and 
Tenant,  III.  1. 

INDICTMENT. 
Page  1024.     Certiorari,  I.  1. 

INDORSEMENT. 

I.  Of  bills  and  notes,  238.    Bills,  I. 

II.  On  writ  of  summons,  1019.  Attor- 
ney,!. 

INFORMER. 

Action  against  for  share  in  penalty,  182. 
Penalty,  1. 1. 

INHABITANCY. 

1.  Intention  to  inhabit,  523.  Poor,  VIII. 

2.  See  also  1019.    Attorney,  I. 

INSURANCE. 
See  Assurance. 

INTEREST. 

I.  Of  party. 

Trustee  with  a  beneficial  as  well  as  a 
legal  interest,  367.    Assignment,  I. 

II.  In  chattels. 

Dispositio  de    interesse  futuro,  830. 
Assignment,  II. 

III.  Declarations  against,  166.  Declara- 
tion, I. 

INTERMENT. 
See  Burial, 

INTERPRETER. 
Admissibility  of  conversation   through 
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JUDICIAL  ACT. 


the  medium  of  an  interpreter,  729. 
Breach,  I.  1. 


INTERROGATORIES. 

Under  Common  Law  Procedure  Act, 
1854. 

I.  What  the  applicant  must  shew. 

1 .  Before  declaration. 

The  party  applying  for  leave  to  de- 
liver interrogatories  under  the  Com- 
mon Law  Procedure  Act,  1854  (17  & 
18  Vict.  c.  125.  8.  51.),  must  shew  the 
nature  of  his  case  so  far  as  to  enable 
the  Judge  or  the  Court  to  form  an 
opinion  on  the  propriety  of  the  pro- 
posed interrogatories.  Where  the 
plaintiff  seeks  to  deliver  interroga- 
tories before  declaring,  he  must,  for 
this  purpose,  do  more  than  produce 
an  affidavit  in  the  terms  nrescribed  by 
sect.  52.     Croomes  v.  Morrison,  984. 

2.  Course  of  proceeding  at  chambers, 
984.    Ante,  1. 

II.  What  questions  may  be  asked :  ad- 
vancement of  interrogating  party's 
case. 

Under  The  Common  Law  Proce- 
dure Act,  1854  (17  &  18  Vict.  c.  125.), 
sect.  51,  interrogatories,  the  answers 
to  which  may  be  reasonably  expected 
to  procure  a  discovery  of  what  will 
advance  the  interrogating  party's  case, 
are  legitimate ;  and  it  is  not  an  ob- 
jection that  the  answers  may  be  ex- 
pected at  the  same  time  to  disclose 
the  interrogated  party's  case.  Aliter  if 
the  answers  may  reasonably  be  ex- 
pected to  relate  exclusively  to  the  case 
of  the  interrogated  party.  WhaUley 
v.  Crowter,  709. 


IRREGULARITY. 

I.  Distinguished  from  nullity,  399,  403. 
Error,  II.  1. 

II.  Waiver  of. 

Of  preliminaries,  where  there  is  a 
general  jurisdiction,  502.  Trial, 
1.1. 


JOINT  STOCK  COMPANY. 

See  Company. 

JOINT  TENANT. 

Admittance  of  joint  tenants,  913.  Copy- 
hold,!. I. 


JUDGE. 

I.  Where  he  has  a  discretion. ' 

1.  His  exercise  of  it  not  reviewed, 
690.    Certiorari,  II.  1. 

2.  His  discretion  as  to  amendments : 
whether  reviewable  in  banc,  497. 
Amendment,  IL  2. 

II .  Questions  for. 

Privilege  of  communication,  328.  De- 
famation, I.  3. 

JUDGMENT. 

I.  By  default. 

When  and  how  set  aside,  after  pay- 
ment, in .  order  to  let  plaintiff  in- 
crease his  particulars  of  demand, 
301.    Amendment,  I. 

II.  In  error. 

When  expunged,  399.   Error,  IL  1. 

III.  Proceedings  upon. 

By  executor  of  judgment  creditor,  59. 
Attachment,  I. 


IV.  Particular  modes  of  enforcing. 

roceedings    aj 
Bankrupt,  V. 


Proceedings    against   garnishee,    65. 
~    *  "     59.  Attachment,  I. 


V.  Effect  as  incumbrances. 

Not  a  breach  of  covenant  not  to  in- 
cumber, 658.  Covenant,  I.  1. 

JUDICIAL  ACT. 

What  is. 
Appointment  of  umpire,  404.    Arbi- 
tration, IV. 


JURISDICTION. 
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JURISDICTION. 

I.  General. 

1.  How  far  preliminaries  may  be 
waived,  502.    Trial,  I.  1. 

2.  Of  commissioner  of  Nisi  Frius,  502. 
Trial,  I.  1. 

3.  Erroneous  consideration  of  collate- 
ral matters  out  of  the  jurisdiction 
in  a  case  within  the  jurisdiction, 
697.    County  Court,  II.  1. 

II.  Want  of. 

Magistrate  proceeding  without :  cer- 
tiorari, 49.    Board  of  Health,  I.  1. 

JURY. 

Questions  for. 

Express  malice,  328.  Defamation,  I. 
3. 

JUS  TERTII. 

Cannot  be  set  up  by  wrongdoer  against 
party  in  possession,  802.    Chattel,  II. 

JUSTICE  OF  THE  PEACE. 

I.  Generally. 

1 .  By  whom  and  how  appointed  and 
superseded, 344.  Defamation,!.  I, 

2.  How  far  subject  to  enquiry  by 
Secretary  of  State,  344.  Defama- 
tion, I.  1. 

3.  Memorial  against,  344.  Defama- 
tion,!. 1. 

II.  Jurisdiction. 

1.  Refusal  to  entertain  a  well  founded 
objection  to  jurisdiction,  49.  Board 
of  Health,  1. 1. 

2.  Decision  overruling  a  well  founded 
objection  to  jurisdiction  after  hear- 
ing it,  49.    Board  of  Health,  I.  1 . 

III.  Rule  in  lieu  of  mandamus.    Man- 
damus, VI. 


LAND. 
Right  to  support  of  surface,  30.  Mine,  I. 

LANDLORD  AND  TENANT. 

I.  Effect  of  agreement  void  as  a  lease. 

When  not  a  contract  by  intended  les- 
sor to  give  possession. 

By  writing  not  under  seal,  signed 
by  plaintiff  and  defendant,  plaintiff 
agreed  to  take  of  defendant  a  farm  at 
a  yearly  rental,  "  the  tenancy  to  com- 
mence from  the  29th  day  of  September 
next,  for  a  term  of  eight  years,  sub- 
ject to  a  lease,"  to  be  drawn  up  by 
defendant. 

Held  that  there  was  no  contract  by 
defendant  to  give  plaintiff  possession 
of  the  farm  on  the  day  named ;  for 
that  possession  was  to  be  given  only 
on  the  commencement  of  a  tenancy 
under  a  lease  for  eight  years,  and  this 
agreement  was  void  as  a  lease,  under 
stat.  8  &  9  Vict.  c.  106.  s.  3.  Drury  v. 
Macnamara,  612. 

H.  Term. 

1 .  Length  of  term  when  of  the  essence 
of  an  agreement  for  lease,  612. 
Ante,  I. 

2.  Leases  in  possession,  648,  676. 
Covenant,  1. 1. 

III.  Indemnification  against  paramount 
charges. 

1 .  What  declaration  does  not  shew  the 
right  to  extend  to  stacks  lawfully 
left  on  the  premises  after  expira- 
tion of  tenancy. 

Declaration  alleged  that  plaintiff 
was  tenant  of  a  farm  to  defendant  for 
a  term  of  years,  after  the  expira- 
tion of  which  there  became  due  and 
payable,  from  defendant  to  the  Ec- 
clesiastical Commissioners,  money 
in  respect  of  a  tithe  commutation 
rent  charged  on  the  farm  and  land, 
which  said  farm  and  land  was  liable  to 
the  payment  of  the  rent,  as  defendant 
knew :  that,    defendant  having   ne- 
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glected  to  pay  it,  the  Commissioners, 
according  to  the  provisions  of  the  sta- 
tute (6  &  7  W.  4.  c.  71.),  distrained  for 
it  a  stack  of  wheat  of  plaintiff,  then 
lawfully  being  on  the  farm  and  land, 
and  afterwards  sold  it,  in  satisfaction 
of  the  6um  in  arrear,  costs  and 
charges ;  and  plaintiff  was  deprived  of 
the  stack  ;  yet  defendant,  though  he 
had  notice  of  these  several  matters 
and  was  requested  by  plaintiff  to  in- 
demnify him,  had  not  indemnified 
him. 

Held,  by  the  Exchequer  Chamber, 
that  the  declaration  shewed  no  cause 
of  action,  the  facts  stated  creating  no 
liability  on  the  part  of  defendant  to 
indemnify  plaintiff.  Griffinhoofe  v. 
Daubuz,  746. 

2.  Tithe  commutation  rent  charge, 
746.     Ante,  1. 

IV.  Acts  and  declarations  of  tenant. 

1.  Declarations  in  derogation  of  title 
of  reversioner,  166.   Declaration,  I. 

2.  Proceedings  in  action  by  tenant 
against  a  third  person,  447.  Evi- 
dence, III. 

V.  Forfeiture  by  breach  of  covenant. 

1 .  What  not  breaches  of  covenants,  in 
lease  of  a  theatre,  for  use,  improve- 
ment and  letting  boxes  for  no  longer 
period  than  one  season,  648.  Co- 
venant, I.  1. 

2.  Judgments  when  not  breaches  of 
covenant  against  mortgaging  and 
incumbering,  648.     Covenant,  I.  1. 

VI.  Forfeiture:  waiver. 

1.  By  receiving  rent  though  under 
protest,  648.     Covenant,  I.  1. 

2.  How  many  forfeitures  are  waived, 
648.     Covenant,  I.  1. 

VII.  Privity. 

1 .  After  expiration  of  tenancy,  when 
not  shewn,  746.    Ante,  III.  1. 

2.  See  also  Privity. 

LEASE. 
See  Covenant.   Landlord  and  Tenant 


LIABILITY. 
On  a  contingency,  384.    Bankrupt,  X. 

LIBEL. 
See  Defamation. 

LICENCE. 

I.  Statutory. 

1.  Appeal  against  refusal,  costs,  489. 
Appeal,  VI.  1. 

2.  To  work  boats  within  limits  of  wa- 
termen's act,  546.     Thames. 

II.  At  common  law. 

Operation  of  assignment  of  goods  to 
be  subsequently  acquired  by  as- 
signor, 830.    Assignment,  II. 

LIEN. 

I.  Generally. 

What  it  is  with  respect  to  the  inte- 
rest given,  65,  79.    Bankrupt,  V. 

II.  Equitable. 

On  debt,  not  gained  merely  by  ser- 
vice of  attachment  on  garnishee, 
65.    Bankrupt,  V. 

IIL  For  demurrage,  589.  Demurrage,  I. 

LIGHT. 

Admiralty  regulations  as  to  exhibition 
of  lights,  195.     Collision. 

LIMITATION.       . 

Of  actions  :  bar  of  six  calendar  months 
after  the  fact  committed. 

1.  When  an  illegal  imprisonment  is  to 
be  considered  to  have  ended,  100. 
Arrest,  I.  1. 

2.  Under  Municipal  Corporation  Act, 
sect.  133.,  100.    Arrest,  I.  1. 

LITERATURE. 

Exemption  of  literary  society  from  rates, 
558.     Poor,  III. 


LOCK  UP  HOUSES. 


MAXIMS. 
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LOCK  UP  HOUSES. 
See  Gaol. 

MACHINERY. 
Fencing.    See  Factory. 

MALICE. 

Express  malice,  question  for  jury,  328. 
Defamation,  I.  3. 

MALICIOUS  PROSECUTION. 
Page  697.     County  Court,  II.  1. 

MANDAMUS. 
L  Peremptory  in  first  instance. 

To  enter  continuances  and  hear  ap- 
peal, when  peremptory  in  first  in- 
stance, 291.    Appeal,  I.  1. 

II.  When  issued  by  Court  without  mo- 
tion. 

Where  Court  discharges  prisoner  on 
Habeas  Corpus  on  ground  of  his 
appeal  against  a  conviction  having 
been  improperly  disallowed,  291. 
Appeal,  I.  1. 

HI.  When  it  does  not  lie. 

To  elect  to  an  office  where  there  is  a 
plenarty  at  any  rate  not  colourable, 
531.    Election,  I.  1. 

IV.  Return. 

Election  of  councillor  under  special 
circumstances,  531.    Election,  1. 1. 

V.  In  particular  instances. 

1 .  To  registrar  of  Pharmaceutical  So- 
ciety to  make  up  register,  138. 
Chemist. 

2.  To  enter  continuances  and  hear 
appeal,  291 .    Appeal,  1. 1 . 

VI.  Rule  in  lieu  of  mandamus. 

1.  What   formal  defect  in  rate    no 
vol.  v.  4  a 


answer  to  a  rule  to  enforce  it  by 
distress,  974.    Poor,  IV.  1. 

2.  What  not  decided  on  summary  ap- 
plication, 974.    Poor,  IV.  1. 

MANOR. 
Copyholds,  913.    Copyhold,  I.  1. 

MASTER. 

1.  Of  ship  :   wages,  883.    Shipping, 

2.  Registered,  419.     Shipping,  I.  1. 

MASTER  AND  SERVANT. 

I.  Intimidation  of  workmen. 

Notice  of  appeal,  291 .    Appeal,  I.  1 . 

II.  Liability  of  servant  to  third  persons. 

For  bills  accepted  in  his  own  name, 
978.    Bills,  IV. 

MAXIMS. 

1.  Licet  dispositio  de  interesse  futuro 
sit  inutilis,  tamen  potest  fieri  decla- 
ratio  precedens  que  sortiatur  effec- 
tual mterveniente  novo  actu,  830. 
Assignment,  U. 

2.  Expressio  unius  est  exclusio  alte  • 
rius,  1,  7.     Quo  Warranto,  H. 

3.  Proxima  causa  non  secunda  spec- 
tator, 195.  Collision.  849.  Action, 
1.1. 

4.  In  pari  delicto  potior  est  conditio 
defendentis,  248,  261.   Bond,  I.  1. 

5.  Utile  per  inutile  non  vitiatur,  272. 
~-        I. 


6.  Quicquid  solvitur  in  modum  sol- 
vents, 648.    Covenant,  L  1. 

7.  Benign©  faciendae  sunt  interpreta- 
tiones  ut  res  magis  yaleat  quam  pe- 
reat;  et  verba  intentioni,  non  e  con- 
tra, debent  inservire,  978.  Bills,  IV. 

8:  Quodlibet  accessorium  sequitur 
naturam  sui  principalis,  772.  Chat* 
tels,  I. 

B.  &  B. 
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MAYOR. 


MINE. 


MAYOR. 

Sec  Municipal  Corporation, 

MEASUREMENT. 
Of  distances,  92.    Distance. 

MEMORANDA. 
Pages,  488,  764. 

MILITIA. 

For  what  purposes   a  militiaman  is  a 
soldier,  595.    Poor,  IX.  1 . 

MINE. 
I.  Right  to  support  of  surface. 

What  reservation  is  not  in  derogation 
of  the  prima  facie  right 

Declaration  charged  that  G.  occu- 
pied buildings,  the  reversion  belonging 
to  plaintiff;  and  that  plaintiff  was  en- 
titled to  have  the  building  supported 
by  the  contiguous  mines  underground  : 
but  defendant  wrongfully,  carelessly, 
negligently  and  improperly,  and  with- 
out leaving  proper  and  sufficient  sup- 
port in  that  behalf,  worked  coal  mines 
contiguous  to  and  under  the  buildings, 
whereby  the  foundations  of  the  build- 
ings were  weakened  and  the  buildings 
were  injured,  and  the  ground  on 
which  they  stood  gave  way.  Also  that 
defendant,  being  tenant  of  closes  of 
which  the  reversion  belonged  to 
plaintiff,  wrongfully,  carelessly,  negli- 
gently and  improperly,  and  without 
leaving  proper  and  sufficient  support 
in  that  behalf,  worked  coal  mines  con- 
tiguous to  and  under  the  closes,  and 
took  away  coals  and  earth  out  of  the 
mines,  whereby  the  surface  of  the 
closes  gave  way.  To  the  damage  of 
plaintiff's  reversion. 

Plea:  that,  before  the  committing 
&c,  and  before  plaintiff  had  any  inte- 
rest in  the  buildings  or  closes,  A.  was 
seized  in  fee  of  the  land  on  which  the 
buildings  were,  and  of  the  closes,  and 
of  the  mines  :  and,  by  deed,  granted 
to  B.  in  fee  the  lands ;  the  mines  of 
coals,  with  free  leave  and  liberty  to 
sink,  work  and  win  the  same,  and  to 


drive  drifts,  make  watergates,  or  use 
any  other  way  or  ways  for  the  better 
and  more  commodious  working  and 
winning  the  same,  excepted  and 
reserved  to  A.,  his  heirs  and  assigns, 
A.  satisfying  and  paying  to  2?.,  his 
heirs  and  assigns,  treble  damages  for 
such  loss  or  damage  as  should  be  sus- 
tained. And  that,  by  the  deed,  A. 
covenanted  that  he,  his  heirs  and  as- 
signs, would  pay  to  2?.,  his  heirs  and 
assigns,  treble  the  damages  sustained 
by  reason  of  the  digging,  working, 
sinking,  breaking  of  ground,  and  way 
leave,  or  other  matter  or  thing  used' 
or  exercised  in  working  or  leading 
coals.  That  A.'b  right  to  the  mines 
and  working  came  by  assignment  to 
defendant,  who  worked  the  mines,  and 
did  acts  necessary,  needful  and  con- 
venient for  the  working,  and,  in  so 
doing,  caused  the  damages,  doing  no 
unnecessary  damage,  the  acts  being 
necessary  for  the  working,  sinking,  dig- 
ging ana  winning  the  mines ;  and  de- 
fendant did  the  said  acts  carefully, 
diligently,  skilfully  and  properly,  and 
according  to  the  course  and  practice 
of  mining  used  and  approved  of  in 
the  county  where  the  mines  were  situ- 
ated, and  not  wrongfully,  carelessly, 
negligently  or  improperly ;  defendant 
being  ready  to  pay  to  plaintiff  damages 
according  to  the  covenant :  which  acts 
were  the  acts  complained  of. 

Held,  on  demurrer,  a  bad  plea,  the 
occupier  of  the  surface  having  a  prima 
facie  right  to  the  support,  and  the 
deed  not  authorizing  any  working  in 
derogation  of  such  a  right. 

Plaintiff  also  replied  that  the  works 
done  were  not  necessary  for  the  work- 
ing, and  not  done  carefully,  skilfully 
or  properly,  or  according  to  the  cus- 
tom of  the  county.  It  was  shewn 
that  defendant  had  not  in  fact  left 
supports,  and  that  damage  had 
accrued  therefrom,  but  that,  if  de- 
fendant was  not  bound  to  leave  sup- 
ports, the  work  was  necessary  for  win- 
ning all  the  coal,  and  properly  exe- 
cuted ;  and  it  was  attempted  to  shew 
that,  some  years  after  the  execution 
of  the  deed,  it  had  become  customary 
to  win  all  the  coal  without  leaving 
supports. 

Held,  that  the  plaintiff  was  entitled 


MINE. 
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to  the  verdict,  the  defendant  being 
bound  to  leave  supports,  and  therefore 
the  works  not  having  been  properly 
executed ;  and  the  custom  at  the 
time  of  executing  the  deed  being  the 
custom  to  which  the  plea  must  be  un- 
derstood to  refer. 

Plaintiff  also  new  assigned  for  acts 
done  in  excess  of  the  rights  shewn  by 
the  plea.  Held  that  he  was  entitled 
to  a  verdict,  the  working  without 
leaving  supports  being  an  act  not  au- 
thorized by  the  deed.  Smart  v.  Mor- 
ton, SO. 

II.  Provisions  as  to  mode  of  working. 

1.  Reference  to  custom  means  custom 
at  what  time,  30.  Ante,  L 

2.  What  are  not  works  properly  exe- 
cuted, 30.    Ante,  I. 

III.  Compensation. 

Provisions  for,  <o  what  acts  they  ex- 
tend, 30.    Ante,  I. 

MISTAKE. 

I.  Of  fact. 

In  particulars  of  demand:  how  set 
right  after  judgment  by  default  and 
payment,  301.    Amendment,  I. 

II.  Of  Court. 

1 .  Of  Judge  in  estimating  damages, 
697.    County  Court,  II.  1. 

2.  In  drawing  up  rule,  when  and  how 
corrected,  695.    Arbitration,  II.  1. 

III.  Correction. 

Mistake  in  promissory  note  corrected 
by  memorandum  before  issuing, 
238.    Bills,  l. 

IV.  In  addressing  criminatory  commu- 
nication to  wrong  authority,  344, 
350.   Defamation,!.  1. 


MONEY. 


eglly 


Bankrupt, 


II.  For  whom  received,  999.  Bankrupt, 

vn. 


MONEY  RECEIVED. 

Action  for. 

To  recover  excess  of  fees  and  fines 
extorted  by  steward  on  admittance, 
913.     Copyhold,  I.  I. 

MORTGAGE. 

Covenant  not  to  mortgage  or  encumber. 

Effect  of  suffering  judgments  as  colla- 
teral securities,  648.  Covenant,  I.  1. 

MOTHER. 
See  Poor.    Parent  and  Chad. 

MUNICIPAL  CORPORATION. 

I.  Elections. 

When  not  merely  colourable,  531. 
Election,  I.  1. 

II.  Mayor. 

Effect  of  election  as  mayor  upon  the 
office  of  councillor,  531.  Election, 
1.1. 

HL  Councillor. 

Elected  Mayor  during  his  last  year  oi 
office  as  councillor :  at  what  time  he 
goes  out  of  office  as  councillor,  531. 
Election,  I.  1. 

IV.  Burgess  list. 

Penalty  for  not  signing,  182.    Penalty, 

V.  Delivering  up  of  corporation  books. 

Form  of  warrant  of  commitment,  100, 
112.    Arrest,  I.  1. 

VI.  Administration  of  justice. 

Expences  of  borough  prisoners  and 
prosecutions,  459.    County,  I. 

VII.  Contracts  as  to  gaols. 

Contract  for    support    and  mainte- 
nance    of    borough    prisoners    in 
4  a2 
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MURDER. 


NOTICE. 


county  gaol ;  what  included  in  sup- 
port and  maintenance,  459.  County, 

VIII.  Contribution  to  county  expences. 

1.  Conveyance  of  borough  prisoners, 
459.    County,  I. 

2.  Prosecutions  of  borough  offender, 
459.    County,!. 

3.  Lock-up  houses,  459.  County,!. 

IX.  Acts  by  :  authority  and  satisfaction. 

1.  Minutes  directing  proceedings  to 
be  taken,  100.    Arrest,  I.  1. 

2.  Opposing  discharge  of  person  ar- 
rested, 100.   Arrest,  I.  1. 

X.  Action  by. 

To  recover  share  of  penalties,  182. 
Penalty,  I.  1. 

XI.  Actions  against* 

For  false  imprisonment,  100.    Arrest, 

MURDER. 

Removal  of  indictments  and  Coroner's 
inquisitions,  1024.    Certiorari,  I.  1. 

NAVIGATION. 

I.  Admiralty  regulations  as  to  exhibi- 
tion of  lights. 

1 .  Accident  occasioned  by  breach,  1 95. 
Collision. 

2.  Distinction  between  a  defence  and 
a  rule  of  evidence,  195.    Collision. 

II.  Sailing. 

What  going  out  of  harbour  consti- 
tutes a  sailing  on  the  voyage,  209. 
Charter  Party,  III. 

III.  Negligence. 

Rights  and  liabilities  where  both  par- 
ties are  to  blame,  195.    Collision. 

IV.  Charter  party.    Charter  Party. 

V.  See  also  Shipping. 

NECESSARIES. 

For  what  a  wife  may  pledge  her  hus- 
band's credit. 


Necessary  proceedings  for  a  divorce, 
819.    Baron  and  Feme,  I. 

NEGLIGENCE. 

I.  Accident  partly  occasioned  by  party's 
own  negligence. 

1.  Where  his  negligence  is  directly 
contributory,  195.    Collision. 

2.  Where  it  is  only  indirectly  contribu- 
tory and  the  other  party  might  have 
avoided  the  accident,  195.  Collision. 

3.  Effect  of  the  injury  being  occa- 
sioned by  the  plaintiff's  own  wilful 
act,  849.    Action,  I.  I. 

II.  In  particular  instances. 

1.  Of  factory  owner  in  not  complying 
with  Factory  Act,  856.    Factory,  L 

2.  In  receiving  crossed  cheque,  765. 
Bills,  VII.  1. 

3.  Of  contractor  with  local  board  of 
health,  115.    Action,  VII. 

4.  In  navigating  vessels,  195.  Collision. 

NISI  PRIUS. 

Commissioner's  general  jurisdiction,  502. 
Trial,  I.  1. 

NOTE. 

Promissory.  Bills  of  Exchange  and  Pro- 
missory Notes. 

NOTICE. 

I.  Judicial  notice. 

Not  of  probability  of  war  in  a  certain 
event,  714.    Charter  Party,  II.  1. 

II.  Allegation  of. 

When  it  does  not  shew  a  liability,  746. 
Landlord  and  Tenant,  III.  1. 

III.  In  particular  instances. 

1.  Of  action.    Action,  VII. 

2.  Of  appeal.     Appeal,  I. 


NULLITY. 


OWNER. 
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NULLITY. 

Distinguished   from    irregularity,    399, 
403.    Error,  II.  1. 

NURTURE. 
Page  892.    Poor,  X.  I. 

OFFICE. 

Remedies. 

Mandamus    or  Quo  warranto,  531. 
Election,  I.  1. 

OFFICER. 

I.  Liability  to  penalties. 

Assistant  clerk  of  County  Court,  808. 
County  Court,  I.  1. 

II.  Registered  officer,  797.  Action,  III. 

OPTION. 
See  Election,  HI. 

OUTLAW. 
Reversal  of  outlawry. 

Appearance,  practice  and  pleading. 

Defendant  was  outlawed  on  a  judg- 
ment entered  against  him  for  60002. 
for  money  borrowed.  He  then,  as 
appeared  by  the  record,  came  into 
Court  by  attorney,  and  assigned  error 
in  fact  (in  the  award  of  the  exigent 
and  allocatur  exigent)  on  the  judg- 
ment of  outlawry,  and  prayed  rever- 
sal of  that  judgment. 

Plaintiff  demurred  to  the  assign- 
ment of  error ;  and  defendant  joined. 
Afterwards,  plaintiff  pleaded,  puis 
darrein  continuance,  to  the  assign- 
ment of  error;  and  shewed,  by  the 
plea,  that  the  judgment  was  entered 
up  on  a  warrant  of  attorney  given  by 
the  defendant,  by  which  warrant 
plaintiff  authorized  the  attorney,  in 
defendant's  name  and  as  his  act  and 
deed,  to  sign,  seal  and  execute  a  re- 
lease in  the  law  to  the  plaintiff  of  all 
and  all  manner  of  error  and  errors, 
writ  and  writs  of  error,  and  all  bene- 
fit and  advantages  thereof,  and  all 


misprisions  of  error  and  errors,  de- 
fects and  imperfections  whatsoever, 
had,  made,  committed,  done  or  suf- 
fered, or  to  be  had,  made,  committed, 
done  or  suffered,  in,  about,  touching 
or  concerning  the  judgment,  or  in, 
about,  touching  or  concerning  any 
writ,  warrant,  process,  declaration, 
plea,  entry,  or  otter  proceeding  what- 
soever, of  or  any  way  concerning  the 
same.  The  plea  then  stated  that,  after 
the  joinder  m  demurrer,  the  attorney 
had,  under  and  in  execution  of  the 
power,  by  deed,  in  the  name  of  de- 
fendant and  as  his  act  and  deed,  re- 
mised, released,  &c,  to  plaintiff,  all 
and  all  manner  of  error  &c.  ^follow- 
ing the  power),  and  particularly 
touching  the  exigent  and  allocatur  ex- 
igent, and  the  judgment  of  outlawry. 
The  replication  set  out  the  warrant 
and  release.    Demurrer.    Joinder. 

Held :  1.  That  the  warrant  of  attor- 
ney did  not  authorize  a  release  of  error 
in  the  process  of  outlawry ;  and  the 
plea  puis  darrein  continuance  was 
therefore  bad. 

2.  That  the  plaintiff  could  not  ob- 
ject, to  the  assignment  of  errors  on 
the  record,  that  the  defendant  was 
shewn  by  such  record  to  have  ap- 
peared by  attorney,  and  was  not 
shewn  to  have  given  bail,  paid  money 
into  Court,  or  satisfied  the  principal 
judgment,  such  objections  being  ap- 
plicable only  to  the  practice  of  the 
Court  as  to  allowing  the  appearance, 
and  the  plaintiff  here  having,  by  the 
course  of  pleading,  treated  the  de- 
fendant as  properly  in  Court. 

But  the  Court  made  absolute  a  rule 
to  set  aside  the  proceedings  in  error, 
on  payment  of  all  costs  by  the  plain- 
tiff.   Solomon  v.  Graham,  309. 


See  Poor. 


OVERSEER. 


OWN  ACT. 
Page  849.   Action,  I.  1.   195.    Collision. 

OWNER. 


I.  Ai 


Loparent  ownership,  227.  Bankrupt, 
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PERFORMANCE. 


II.  Registered,  419.    Shipping,  I.  1. 

PARENT  AND  CHILD. 

L  Settlement  of  children.    Poor,  VII. 

II.  Separation  of  children  from  mother, 
892.    Poor,  X.  I. 

PARTICULARS. 
Of  demand.    Demand. 

PASSAGE  MONEY. 
Insurance  on,  641.    Assurance,  I.  2. 

PASSENGER. 

I.  Representation  to  him  by  time  tables, 
860.     Carrier,  I.  1. 

II.  Passengers  Act,  1852.,  641.    A**ur- 
ance,  I.  2. 

PAYMENT. 

I.  How  it  operates. 

According  to  the  intent  of  the  party 
paying  it,  though  the  party  receiv- 
ing protests  that  he  receives  it  ac- 
cording to  a  different  intent,  648. 
Covenant,  I.  1. 

II.  Conditional. 

By  composition  bills :  revival  of  old 
debt  on  dishonour  of  one  of  them, 
955.    Bankrupt,  I. 

III.  Mode  and  manner. 

1.  When  to  be  a  concurrent  act  with 
delivery,  7,  755.    Bill  of  Lading,  I. 

2.  Under  compulsion,  913.  Copy- 
hold, I.  1. 

3.  Under    protest,    913.      Copyhold, 

4.  By  judgment  debtor  to  bailiffs 
assistant,  571 .    Sheriff,  I.  1. 

PAYMENT  INTO  COURT. 

On  appearance  to  reverse  outlawry,  309. 
Outlaw. 


PEACE. 
Breach  of  the  peace. 

Right  of  private  individual  to  direct 
constable  to  do  his  duty,  188.  Ar- 
rest, II. 

PENALTY. 

I.  How  person  entitled  to  part  recovers 
it  from  the  informer  who  has  received 
the  whole. 

1.  Action  for  money  received:  evi- 
dence. 

By  stat.  5  &  6  W.  4.  c.  76.  s.  48., 
an  overseer  neglecting  to  sign  the  bur- 
gess list  of  a  borough  is  liable  to  a  pe- 
nalty of  50/.  to  be  recovered  by  any  • 
person  suing  within  three  calendar 
months :  and  the  money  so  recovered, 
after  payment  of  the  costs  and  ex- 
pences  attending  the  recovery,  is  to 
be  paid  and  apportioned,  one  moiety 
to  the  person  suing,  the  other  moiety 
to  the  treasurer  of  the  borough. 

Defendant  recovered  a  penalty 
against  an  overseer,  with  taxed  costs 
as  between  party  and  party,  and  re- 
ceived the  amount. 

Held  that,  in  an  action  against  de- 
fendant by  the  Corporation  for  money 
had  and  received,  it  was  sufficient 
prima  facie  for  the  Corporation  to 
prove  the  recovery  and  receipt  of  the 
penalty  and  the  taxed  costs ;  and  that, 
in  default  of  proof  by  the  defendant 
of  extra  expences,  the  plaintiffs  were 
entitled  to  a  verdict  for  half  the  pe- 
nalty. Harwich,  Mayor  jrc,  v.  Oant, 
182. 

2.  Deduction  of  extra  expences,  182. 
Ante,  1. 

II.  Action  for. 

Against  assistant  clerk  of  County 
Court,  808.     County  Court,  I. 

III.  In  particular  instances. 

On  overseer,  for  not  signing  burgess 
list,  182.    Ante,l.l. 

PERFORMANCE. 

Refusal  ante  diem,  714.  Charter  Party, 
II.  1.   729.    Breach,  I.  1. 


PETITIONING  CREDITOR. 
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PETITIONING  CREDITOR. 
His  debt,  955.    Bankrupt,  I. 

PHARMACEUTICAL  SOCIETY. 
See  Chemist. 

PLACE. 

Allegation  by  the  word  "thereupon," 
188.    Arrest,  II. 

PLEA. 

I.  Construction. 

"Thereupon*'  when  equivalent  to 
"  then  and  there,"  188.   Arrest,  II. 

H.  Defences  admissible  under  General 
Issue. 

Plaintiff's  breach  of  admiralty  re- 
gulations, 195.     Collision. 

III.  Equitable  defence.  Defence,  I.  IL 

IV.  Particular  pleas. 

1 .  Addition  of  another  joint  maker  to 
a  joint  and  several  promissory  note, 
83.     Bills,  II.  1. 

2.  That  defendant  caused  plaintiff  to 
be  arrested  by  a  constable  at  the 
time  of  a  breach  of  the  peace  com- 
mitted in  his  sight,  188.  Arrest,  JJ. 

3.  To  action  for  freight  in  advance, 
plea  non  compliance  with  condition 
that  ship  was  seaworthy,  209.  Char- 
ter Party,  III. 

4.  To  account  stated,  gaming  consi- 
deration for  I.  O.  U.,  263.  Amend- 
ment,  III. 

5.  That  defendant  a  surety  offered  to 
pay  all  due  on  receiving  assign- 
ment of  securities,  277.  Defence,  I. 

6.  That  machinery  from  its  position 
did  not  require  fencing,  856.  Fac- 
tory, I. 

7.  Bankruptcy  and  certificate,  384. 
Bankrupt,  A. 


8.  That  defendants  interfered  with  a 
way  in  execution  of  statutory 
powers,  618.    Bailway,  I. 

9.  Dissolution  of  contract  by  war,  714. 
Charter  Party,  H.  1.  729.  Breach, 
I.  1. 

10.  That  the  goods  were  bargained 
and  sold  at  a  price  to  be  determined 
by  way  of  wager,  904.     Wager,  I. 

1 1 .  That  plaintiff  was  injured  through 
his  own  misconduct  and  not  through 
defendant's  negligence,  849.  Ac- 
tion, I.  I. 

PLEADING. 

I.  Allegations  of  time  and  place. 

Effect  of  the  word  "thereupon,"  188. 
Arrest,  II. 

II.  Defects  cured  by  pleading. 

Irregular  appearance  to  reverse  out- 
lawry, 309.     Outlaw. 

III.  Repleader. 

Whether  there  ought  to  be  repleader 
or  judgment,  746,  754.     Landlord 
•     and  Tenant,  III.  1. 

PLENARTY. 
Page  531.    Election,  I.  1. 


POLICY. 


See  Assurance. 


POOR. 

I.  Overseers  of  the  poor :  penalties. 

For  neglecting  to  sign  burgess  list, 
182.    Penalty,!.  1. 

IL  Rateable  property :  tolls  and  dues. 

What  evidence  shews  (juayage  dues  to 
be  incorporeal  and  in  gross,  and  so 
not  rateable. 

The  borough  of  S.  extended  along 
a  part  of  the  shore  of  the  harbour  of 
S.  On  the  shore,  within  the  borough, 
were  quays  and  wharfs;  (1)  occupied 
by,  and  tne  property  of,  the  Corpora- 
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tion ;  (2)  the  property  of  the  Corpo- 
ration, occupied  by  their  lessees  under 
indentures  reserving  to  the  Corpora- 
tion the  right  to  enter  and  take  all 
dues  payable  to  the  Corporation,  with 
a  covenant  by  the  lessee  not  to  allow 
the  landing  or  shipping  of  goods  until 
the  dues  payable  to  the  Corporation 
should  be  satisfied ;  (3)  the  property 
o£B.  The  only  mode  or  landing  goods 
in  the  borough,  or  shipping  them  from 
the  borough,  was  by  using  one  of  these 
three  classes  of  quays  or  wharfs.  For 
all  goods  so  landed  or  shipped,  by 
means  of  quays  or  wharfs  or  any  of 
the  three  classes,  the  Corporation  re- 
ceived, by  immemorial  usage  the 
origin  of  which  was  not  known,  dues, 
sometimes  called  "  town  dues  and 
quayage,**  sometimes  "  quayage"  only. 
Held,  on  a  case  empowering  the 
Court  to  draw  inferences  of  fact:  that 
it  appeared  that  the  dues  were  not 
paid  in  respect  of  the  use  of  land,  but 
were  incorporeal  and  in  gross;  and 
that  neither  the  Corporation,  nor  any 
one  to  whom  the  dues  were  let  by  the 
Corporation,  was  rateable  to  the  poor 
in  respect  of  any  part  of  the  dues. 
Lewis  v.  Swansea,  Overseers,  508. 

III.  Exemption  of  societies  for  purposes 
of  science  &c,  exclusively. 

Not  where  science  &c.  used  only  as  a 
means,  amongst  others,  of  promot- 
ing general  elevation. 
The  Working  Men's  Educational 
Union  was  founded,  as  appeared  by  a 
statement  annexed  to  a  report  pub- 
lished by  the  Union,  with  the  object 
of  supporting  the  efforts  variously  put 
forth  for  the  elevation  of  the  adult 
operative  population,  as  regarded  their 
physical,  intellectual,  moral  and  reli- 
gious condition:  and,  by  the  funda- 
mental laws  of  the  Union,  such  ele- 
vation of  the  working  classes  was 
stated  to  be  the  object.  The  means 
appeared  to  be :  encouraging  the  de- 
livery of  popular  literary  and  scientific 
lectures,  the  preparation  of  diagrams 
and  other  aids  to  lectures,  the  forma- 
tion of  popular  lending  libraries  and 
mutual  instruction  classes:  the  pub- 
lications recognised  were  to  be  free 
from  party  politics,  unsectarian,  but 
affirming  the  inspiration  of  Scripture, 


and  the  doctrine  of  reconcilement  to 
God  through  Christ.  The  report  re- 
ferred to  affiliated  societies,  and  to  the 
reports  of  correspondents,  from  which 
it  appeared  that  at  meetings,  held 
under  the  sanction  of  a  correspondent, 
discussions  took  place  on  questions 
relating  to  constitutional,  social  and 
international  politics,  and  on  absti- 
nence from  alcohol ;  and  the  report  of 
the  Union  gave  reasons  justifying 
such  discussions.  Among  the  sub- 
jects of  lectures  were  some  directly 
religious,  and  involving  the  differences 
between  Protestants  and  Roman  Ca- 
tholics, and  the  differences  between 
Christians  and  Mahometans.  Other 
lectures  were  upon  subjects  entirely 
literary,  or  scientific,  or  relating  to 
the  fine  arts. 

Held:  that  this  was  not,  within 
the  meaning  of  stat.  6  &  7  Vict,  c.  36. 
*.  1.,  a  "society  instituted  for  pur- 
poses of  science,  literature,  or  the  fine 
arts  exclusively;**  and  that  therefore 
there  was  no  exemption  from  rate  in 
respect  of  houses  occupied  by  the 
Society  for  carrying  its  purposes  into 
effect :  inasmuch  as  the  promotion  of 
science,  literature  and  the  fine  arts 
was  not  the  direct  object  of  the  insti- 
tution, but  only  a  means,  among  others, 
for  effecting  the  general  elevation  of 
the  physical,  intellectual,  moral  and 
religious  condition  of  the  working 
classes.  Scott  v.  St.  Martin  in  the 
Fields,  Overseers,  558. 

IV.  Form  of  rate. 

1.  Must  shew  by  intrinsic  evidence 
for  what  purpose  it  is  made. 
A  rate  made  in  fact  for  the  relief 
of  the  poor,  but  which  does  not  shew 
by  intrinsic  evidence,  either  by  the 
heading  or  by  something  in  the  body 
of  the  rate,  for  what  purpose  it  is 
made,  is  void;  and  this  Court  dis- 
charged a  rule  in  lieu  of  a  mandamus 
to  order  justices  to  issue  their  distress 
warrant  to  levy  such  a  rate. 

Qtuere,  whether  a  rate  for  the  relief 
of  the  poor,  duly  headed,  in  which  the 
description  of  property  rated  is  "  land 
&c,"  be  valid.  The  Court  would  not 
decide  this  on  motion,  but  made  ab- 
solute a  rule  ordering  the  justices  to 
issue  their  distress  warrant  to  levy 
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such  a  rate.    Regina  v.  Eastern  Coun- 
ties Railway  Company,  974. 

2.  Whether  "land  &c.,"  is  a  valid  de- 
scription, 974.    Ante,  1. 

3.  Remedy  for  defects  in  form,  974. 
Ante,  I. 

V.  Rate:  appeal  against. 

When  the  proper  remedy,  974.  Ante, 
IV.  1. 

VI.  Rate :  levy  by  distress. 
Notwithstanding  what  defects  in  rate, 


ling  wha 
,  IV.  1. 


974.    Ante, 


VII.  Mother's  settlement :  bastard. 

Mother's  settlement  how  long  kept: 
death  of  mother. 

Under  stat.  4  &  5  W.  4.  c.  76.  *.  71., 
a  bastard  child,  whose  mother  has 
acquired  a  settlement  different  from 
the  birth  settlement  of  the  child,  and 
then  died  whilst  the  child  is  under 
sixteen,  keeps  the  settlement  of  the 
mother  till  attaining  the  age  of  six- 
teen. Regina  v.  Sutton  £e  BraUes, 
814. 

VIII.  Casual  poor. 

When  his  residence  becomes  such  that 
he  becomes  removeable. 

Pauper,  having  met  with  an  acci- 
dent in  the  parish  of  C.  which  ren- 
dered him  helpless,  was  taken  into 
the  workhouse  of  the  Union  of  which 
C  was  a  part,  and  there  remained  for 
neven  years,  the  effect  of  the  accident 
having  in  the  interval  (it  did  not  ap- 
pear at  what  precise  time)  ceased 
sufficiently  to  make  him  capable  of 
removal,  and  he  having  since  become 
permanently  disabled  by  chronic  rheu- 
matism, aggravated  by  the  accident. 

Held:  that  he  was  removeable  to 
the  parish  of  his  settlement,  as  being 
chargeable  to  C. 

And  that  it  made  no  difference  that, 
at  the  time  of  the  accident,  he  was 
virtually  resident  in  a  third  parish 
and  irremoveable  thence  under  stat. 
9  &  10  Vict,  c.  66.  Regina  v.  Cuck- 
Held,  523. 


IX.  Removeability. 

1.  Exclusion  of  time  of  service  as  a 
soldier :  militia  men. 

The  proviso  in  stat.  9  &  10  Vict.  c. 
66.  s.  1.,  that  the  time  during  which 
any  person  shall  be  serving  Her  Ma- 
jesty as  a  soldier,  marine  or  sailor 
shall  be  excluded  from  the  computa- 
tion of  the  time  a  residence  for  which 
creates  irremoveability,  applies  to  the 
time  during  which  a  person  is  serving 
as  a  militia  man.  Horizon,  Overseers, 
y.  Leeds,  Ooerseers,  595. 

2.  Of  a  person  who  would  be  irre- 
moveable from  a  third  parish,  523. 
Ante,  VIII. 

X.  Removeability:  children. 

1.  What  separation  from  mother 
makes  child  within  age  of  nurture 
removeable. 

Three  legitimate  children,  two 
above  the  age  of  seven  years  but  be- 
low the  age  of  sixteen  years,  and  one 
under  the  age  of  seven  years,  were 
resident  with  their  mother,  a  widow, 
in  the  parish  of  N.,  the  settlement  of 
mother  and  children  being  in  the 
parish  of  C,  The  mother  neglected 
ner  children,  and  was  unable  to  sup- 
port them.  At  the  instance  of  a  rela- 
tive, they  were  taken  to  the  work- 
house of  N.  and  there  maintained  by 
the  parish  of  N,,  the  mother  remain- 
ing out  of  the  workhouse  in  N.  After 
the  children  had  remained  in  the 
workhouse  separate  from  the  mother 
for  three  months,  an  order  was  ob- 
tained for  their  removal  to  C.  On 
appeal,  the  Sessions  confirmed  the 
order,  subject  to  a  case  stating  the 
above  facts,  and  finding  that  the 
admission  of  the  children  into  the 
workhouse  was  with  the  consent  of 
the  mother,  and  with  the  immediate 
object  of  relieving  the  children  ;  and 
that  it  was  in  every  way  most  bene- 
ficial to  them  to  be  removed  thither ; 
and  that  the  ultimate  object  of  their 
admission  was  their  removal  to  their 
place  of  settlement. 

Held,  by  Lord  Campbell  C.  J., 
Wightman  and  Crotnpton  Js.,  that  stat. 
9  &  10  Vict.  c.  66.  s,  3.  did  not  apply, 
both  because  the  children  were  not  at 
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the  time  of  the  order  residing  with 
the  mother,  and  because  she,  being 
chargeable  in  respect  of  the  relief 
given  to  the  children,  might  herself 
nave  been  lawfully  removed  from  N. 
And  that,  though  the  child  under  the 
age  of  seven  could  not  have  been  re- 
moved, if  the  effect  had  been  to  sepa- 
rate it  from  the  mother  so  as  to 
deprive  it  of  the  benefit  of  nurture, 
it  was  removeable,  the  mother  being 
unable  to  afford  it  nurture,  and 
the  separation  having  been  bona  fide 
brought  about  for  the  benefit  of  the 
child.  Aliter,  if  the  separation  had 
been  mala  fide  or  colourable. 

Coleridge  J.  dissentiente,  holding 
that  all  three  children  must  be  con- 
sidered as  in  law  still  residing  with 
the  mother,  as  their  separation  de 
facto  from  her  was  brought  about  by 
the  parish  officers  of  N.,  with  the 
ultimate  object  of  a  removal  from  N., 
and  therefore  could  not  be  made 
available  by  them  in  support  of  it, 
however  good  their  motives  might 
have  been.  And  that  the  consent  of 
the  mother  was  inoperative,  and, 
therefore,  the  child  under  nurture 
was  not  removeable. 

But  he  agreed  that  the  elder  two 
of  the  children  were  removeable,  on 
the  sole  ground  that  the  mother, 
being  chargeable  in  respect  of  the 
relief  given  to  her  children,  might 
herself  have  been  removed.  Regina 
v.  Combs,  892. 

2.  Children  above  age  of  nurture  re- 
moveable if  mother  chargeable,  892. 
Ante j  1. 

3.  Separation  from  mother  bona  fide 
for  benefit  of  child,  892.    Ante,  1. 

4.  Separation  from  mother  with  ulti- 
mate object  of  removal  to  settle- 
ment, 892.     Ante,  I. 

PORT. 
Dues. 

When  incorporeal  and  in  gross,  508. 
Poor,  II. 

POSSESSION. 

I.  Jus  tertii  when  not  available,  802. 
Chattels,  II. 


II.  Bv  a  wrong  doer,  how  far  it  ex- 
tends, 540,  546.     Bankrupt,  VI.  1. 

III.  Effect  of  wrongful  seizure  under  a 
fi.  fa.,  540.     Bankrupt,  VI.  1. 

POWER. 

I.  Construction  generally. 

Distinction  between  an  enlarging 
power  and  a  restrictive  covenant, 
648.     Covenant,!.  I. 

II.  Joint  powers. 

When  to  be  exercised  by  all  in  each 
others' presence,  404.  Arbitration, 
IV. 

III.  Execution. 

Shewing  authority  on  face  of  proceed- 
ings, 974.    Poor,  IV.  1. 

PRACTICE. 

See  the  following  titles : 

Affidavit.  Amendment.  Arbitration. 
Arrest.  Attorney.  Bail.  Capias. 
Certiorari.  Common  Law  Pro- 
cedure Acts.  Costs.  County  Court. 
Creditor.  Debts.  Debtor.  Declara- 
tion. Defence.  Error.  Execu- 
tion. Habeas  Corpus.  Imprison- 
ment. Interrogatories.  Irregula- 
rity, Judge.  Judgment.  Manda- 
mus. Notice.  Outlaw.  Quo  War- 
ranto. Remedy.  Rule.  Sett  Off. 
Sheriff.  Tender.  Trial.  Waiver. 
Warrant.     Witness. 

PREFERENCE. 
Fraudulent,  999.    Bankrupt,  VII. 

PRELIMINARIES. 
Waiver  by  conduct,  502.     Trials  I.  1. 

PRESUMPTION. 

That  a  party  having  two  warrants,  one 
of  which  is  bad,  acts  under  the  good 
one,  100,  111.    Arrest,  I.  1. 

PRICE. 

Determination  by  way  of  wager,  904. 
Wager,!. 


PRINCIPAL  AND  AGENT. 


QUO  WARRANTO.        1095 


PRINCIPAL  AND  AGENT. 
See  Agent. 

PRINCIPAL  AND  SURETY. 
See  Surety. 

PRIVILEGE. 

Privileged  communication,  328,  344. 
Defamation,  I. 

PRIVITY. 

I.  Of  estate;  166,  176.    Declaration,  I. 

II.  1.  In  cases  between  landlord  and 
tenant,  746.  Landlord  and  Tenant, 
III.  1. 

2.  Landlord    when    not    privy    with 
tenant,  447.    Evidence,  III. 


PRIZE. 


See  Gaming. 


PROCEDURE. 

Common  Law  Procedure  Acts.      Com' 
man  Law  Procedure  Act*. 

PROHIBITION. 

When  it  does  not  lie. 

To  county  court,  for  erroneously 
taking  into  consideration  collateral 
matters  not  within  jurisdiction,  697. 
County  Court,  II.  1. 

PROMISSORY  NOTE. 

See  Bills  of  Exchange  and  Promissory 
Notes. 

PROMOTIONS. 
Pages  488,  764. 

PROPERTY. 

I.  In  articles  in  process  of  construction. 
1 .  When  it  vests  as  the  building  pro* 
ceeds,  772.     Chattels,  I. 


2.  What  loose  and  appropriated 
articles  follow  the  principal,  772. 
Chattel*,  I. 

II.  Transfer  by  deed. 

When  it  vests  before  assent,  367. 
Assignment,  I. 

PROTEST. 

1.  When  it  does  not  qualify  the  intent 
with  which  money  is  paid,  648.  Cove- 
nant, I.  1. 

2.  Payment  under  protest,  913. 
Copyhold,  I.  1. 

PROVIDENT  SOCIETY. 
See  Society. 

PUBLIC  HEALTH  ACT. 
See  Board  of  Health. 

PUBLIC  HOUSE. 
See  Ale  House. 

PURPOSE. 

Ultimate. 

When  sufficient  to  bring  a  matter 
within  an  exemption,  944.  High' 
way,  VII. 

QUAYAGE. 

Dues  when  incorporeal  and  in  gross, 
508.     Poor,  II. 

QUO  WARRANTO. 

I.  When  the  proper  remedy. 

Where  the  election  impeached  is  at 
any  rate  not  colourable,  531.  Elec- 
tion, I.  1. 

II.  Error. 

The  provisions  respecting  error  in  The 
Common  Law  Procedure  Act,  )  852, 
do  not  apply  to  informations  in  the 
nature  of  quo  warranto.  Regina  v. 
Seale,  1. 
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RAILWAY. 

I.  Interference  with  roads. 

To  what  the  sections  in  the  Railway 
Clauses  Consolidation  Act  do  not 
apply ;  object  of  special  act. 

The  sections  of  The  Railway  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict, 
c.  20.),  with  respect  to  the  crossing 
of  roads,  or  other  interference  there- 
with, are  applicable  to  the  interfer- 
ence with  roads  incidentally,  and  do 
not  apply  where  the  object  of  the 
special  Act  is  to  change  the  nature  of 
that  road. 

Therefore,  where  a  special  Act,  in- 
corporating the  Railways  Clauses 
Consolidation  Act,  1845,  authorized 
the  alteration  of  a  public  line  of  tram 
road  into  a  railway  to  be  worked  by 
locomotive  power,  the  promoters  were 
held  to  be  not  bound  by  sect.  53,  be- 
fore interfering  with  tie  tram  road 
for  this  purpose,  to  erect  and  main- 
tain a  substituted  tram  road  equally 
convenient.  Tamer  v.  South  Wales 
Railway  Company,  618. 

II.  Liability  of  Company  in  respect  of 
conveyance  of  passengers,  860.  Car- 
rier, I.  1 . 

RATE. 

I.  Generally. 

Necessity  for  shewing  the  purpose  on 
the  face  of  the  rate,  974.  Poor. 
IV.  1. 

II.  Particular  rates. 

1 .  Highway  rate.    Highway,  V. 

2.  Poor  rate.    Poor,  II.— VI. 

3.  Special  district  rates,  471.  Board 
of  Health,  IIL 

RATIFICATION. 

Opposing  discharge  not  a  ratification  of 
arrest,  100.     Arrest,  I.  1. 


RECEIPT. 
Qualified. 

Qualification  when  inoperative,  648. 
Covenant,  1. 1. 

RECEIVER. 

Of  crossed  cheque. 

Questions  for  the  jury,  765.    Bills* 
VII.  1. 

RECOGNIZANCE. 
I.  How  long  in  force,  291,  299.  Appeal, 

IL  Power  of  sessions  to  estreat.  489. 
Appeal,  VI.  1. 

III.  In  particular  instances. 

1.  On  removal  of  indictment  by  cer- 
tiorari, 690.     Certiorari,  II.  I. 

2.  To  prosecute  appeal,  291.    Appeal, 
it  1. 


REFERENCE. 
See  Arbitration. 

REFUSAL. 

I.  To  accept  cargo,  by  refusing  to  pay 
freight  for  part  delivered,  7,  755.  Bill 
of  Lading,  I. 

II.  When  not  acted  on  as  a  renunciation, 
714.  Charter  Party,  II.  1.  729. 
Breach,  L  1. 

III.  Appeal  against  refusal  of  licence, 
489.    Appeal,  VI.  1.  ^ 

REGISTRAR. 

Mandamus  to  make  up  register,  138. 
Chemist 

REGUL^J  GENERALES. 

Hii',  J*  aSL Vict'*'  0°***  on  lower  scale, 
950.     Costs,  I. 


RELATION. 


RULE. 
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RELATION. 
Page  999.    Bankrupt,  VH. 

RELEASE. 
Of  errors,  309.     Outlaw. 

REMEDY. 

I.  Statutory. 

When  cumulative,  849.  Action,  I.  1. 
489.    Appeal,  VI.  1. 

II.  In  particular  instances. 

1.  Flea  or  cross  action,  209.  Charter 
Party,  TIL 

2.  What  is  not  a  waiver  of  the  tort, 
65.    Bankrupt,  V. 

3.  By  proceedings  against  garnishee, 
65.    Bankrupt,  V. 

4.  For  refusal  to  accept  cargo,  in  the 
nature  of  demurrage,  7,  755.  Bill 
of  Lading,  I. 

5.  By  lien,  or  by  action  on  implied 
contract,  589.    Demurrage,  L 

6.  Mandamus,  or  quo  warranto,  531. 
Election,  L  1. 


7.  Where  County  Court  Judge  in  i 
sing  damages  acts  upon  considera- 
tions not  within  jurisdiction,  697. 
County,  I. 

8.  For  formal  defects  in  poor  rate,  974. 
Poor,  IV.  1. 

REMITTER. 

Of  creditor  to  original  rights,  955. 
Bankrupt,  I. 

RENT. 

Waiver  of  forfeiture  by  receiving  rent, 
648.     Covenant,  I.  1. 

RENUNCIATION. 

By  a  refusal,  acted  on  as  such,  714. 
Charter  Party,  II.  1.  729,  Breach, 
I.  1. 


REPAIRS. 

Liability  of  owner,  419.     Shipping, 
I.  1. 

REPRESENTATION. 

By  railway  companies  in  their  time 
.    tables,  860.     Carrier,  I.  1. 

REPUTATION. 
See  Evidence,  IV. 

REPUTED  OWNERSHIP. 
Page  540.    Bankrupt,  VI.  1. 

RESIDENCE. 
Page  1019.    Attorney,!. 

RES  JUDICATA. 

Between  whom  admissible  in  evidence, 
447.    Evidence,  HI. 

RESPITE. 
Of  appeal,  291.    Appeal,  I.  1. 

REVENUE. 
Stamps.    Stamp. 

REVERSIONER. 

Declarations  in  derogation  of  his  title, 
166.    Declaration?!. 

REVOCATION. 

Of  assignment  to  a  trustee,  367.    As- 
signment, I. 


ROAD. 


See  Highway. 


RULE. 

I.  Amendment. 

At  how  late  a  stage,  695.    Arbitra- 
tion, LI.  1. 

II.  In  lieu  of  mandamus.  Mandamus,  VL 
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SCIENTER. 


SHERIFF. 


III.  Regulae  Generates.    Begula  Gene- 
rales. 

IV.  Of  sessions. 

As  to  notice  of  appeal,  291.   Appeal, 

V.  Of  Stock  Exchange,  999.  Bankrupt, 

SCIENTER. 

I.  As  regards  waiver  of  forfeitures,  648. 
Covenant,  1. 1. 

II.  When  not  enough  to  raise  a  liability, 
746.    Landlord  and  Tenant,  III.  1. 

SCIENTIFIC  SOCIETY. 
Exemption  from  rates,  558.  Poor,  HI. 

SEAL. 

When  not  essential  to  the  validity  of 
a  contract  by  a  corporation,  409. 
Company,  I. 

SECRETARY  OF  STATE. 

I.  His  office  and  duties,  344,  352.    De- 
famation, I.  1. 

II.  Memorial  to,  344.   Defamation,!.  1. 

III.  Allowance  of  by-law  by,  49.   Board 
of  Health,!.  1. 

SECURITY. 

I.  Who  is  a  creditor  having  security  and 
not  a  lien,  65.    Bankrupt,  V. 

II.  For  costs.     Cost*,  V. 

SEIZURE. 
Page  607.    Assurance,  I.  1. 


SESSIONS. 
I.  Generally. 

For  what  purposes  a  standing  court, 
489,  495.     Appeal,  VI.  1. 


II.  County. 


Contribution  by  borough  to  expences, 
459.     County,  I. 

III.  Practice,  291.    Appeal,  I.  1. 

IV.  Costs. 

Estreating  recognizances  for  non-pay- 
ment, 489.    Appeal,  VI.  1. 

V.  Estreating  recognizances. 

1.  For  what  forfeitures,  489.  Appeal, 
VI.  1. 

2.  At  what   sessions,   489.     Appeal, 
VI.  1. 

3.  Without  notice  to  party,  489.    Ap- 
peal, VI.  1. 

SET  OFF. 

I.  Generally. 

1.  Available  only  in  the  way  pointed 
out  by  statute,  639.     Tender,  I. 

2.  Cannot  be  rejoined  to  replication 
to  a  plea  of  tender,  639.    Tender,  L 

3.  Reduction  of  debt  below  20?.,  950. 
Costs,  I. 

II.  Between  particular  persons. 

1.  As  between  agent  of  vendor  and 
the  vendee,  65.     Bankrupt,  V. 

•  2.  As  between  assignees  of  bankrupt 
waiving  the  tort  and  vendee  who 
has  wrongfully  removed  the  goods, 
65.    Bankrupt,  V. 

SETTING  ASIDE  PROCEEDINGS. 

Setting  aside  judgment  by  default  after 
payment,  with  a  view  to  increasing 
the  particulars  of  demand,  301. 
Amendment,  I. 

SETTLEMENT. 

I.  Of  differences  on  illegal   contracts, 

999.     Bankrupt,  VII. 

II.  Of  poor.    Poor,  VII. 


SHERIFF. 
I.  Responsibility  for  acts  of  his  officers. 


SHIPPING. 
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1.  For  acts  of  bailiff's  assistant  in 
bailiff's  absence. 

The  bailiff,  to  whom  the  sheriff  had 
given  his  warrant  to  execute  a  fi.  fa., 
sent  a  bailiff's  assistant  to  execute  it 
in  the  bailiff's  absence,  which  was 
done. 

Held,  in  the  Exchequer  Chamber 
on  a  bill  of  exceptions,  that  a  ruling 
of  the  Judge  at  the  trial  that  the  she- 
riff »w  as  answerable  for  this  act,  as 
being  done  by  colour  of  the  warrant, 
was  correct. 

The  judgment  debtor  paid  the 
amount  at  the  office  of  the  bailiff,  who 
held  the  warrant,  in  the  absence  of  the 
bailiff,  to  an  assistant  of  the  bailiff, 
authorized  by  the  bailiff  to  receive 
the  money.  This  assistant  did  not  pay 
it  over  to  the  bailiff ;  and  the  sheriff 
never  in  fact  received  the  money. 

Held,  in  the  Exchequer  Chamber 
on  a  bill  of  exceptions,  that  a  ruling 
of  the  Judge  at  the  trial  that  a  pay- 
ment under  such  circumstances  was 
good  as  against  the  sheriff,  and  satis- 
fied the  writ,  was  correct.  Gregory 
v.  Cotterell,  671. 

2.  For  payment  by  judgment  debtor 
to  bailiff's  assistant,  571.     Ante,  1. 

II.  See  also  Fieri  Facias. 

SHIPPING. 

I.  Authority  of  master  to  bind  owner. 

1.  When  registered  owner  must  have 
sanctioned  the  captain's  appearing 
to  be  his  captain. 

Action  for  goods  sold  and  delivered, 
work,  labour  and  materials.  Plea, 
Never  indebted.  Plaintiff  proved  that 
he  supplied  the  goods  and  did  the 
work  to  fit  out  the  ship  P.  then  in 
London  in  dock.  .That  the  orders 
were  given  by  T.,  who  appeared  on 
the  register  as  master,  and  that  de- 
fendant appeared  on  the  register  as 
owner.  Some  evidence  was  given 
from  which  it  might  be  inferred  that 
T.  was  appointed  by  defendant.  De- 
fendant proved  that  he  had  agreed  to 
sell  the  P.  to  one  G. :  that  T.  was 
appointed  master  by  G.,  and  gave  the 


orders  for  G. :  and  that  defendant 
afterwards  resumed  possession  of  the 
vessel. 

The  Judge  directed  the  jury  that, 
if  T.  acted  as  master  with  defendant's 
privity  and  consent,  and  the  goods 
were  bon&  fide  supplied  on  the  credit 
of  the  owner,  defendant  was  liable ; 
and  that,  though  defendant's  evidence 
was  believed,  he  was  not  conclusively 
entitled  to  a  verdict.  On  a  bill  of 
exceptions, 

Held :  that  defendant  was  not  liable 
for  the  goods  ordered  by  T.  unless  he 
had  sanctioned  77s  appearing  to  be 
his  captain  acting  for  him,  and  the 
goods  were  supplied  on  the  faith  of 
TVs  being  so ;  and,  consequently,  that 
the  direction  was  wrong. 

Quare,  whether  the  prima  facie 
authority  of  the  captain  of  a  ship  in 
dock  in  London  extends  to  order  re- 
pairs, the  owner  being  no  farther 
distant  than  Liverpool  f  *Mitcheson  v. 
Oliver,  419. 

2.  As  to  distance  from  the  owner, 
419.    Ante,  1. 

II.  Obligations  of  ship  owner  to  his  pas- 
sengers. 

Under  the  Passengers  Act,  1852, 
641.    Assurance,  I.  2. 

III.  Passage  money. 

Insurance  on,  641.    Assurance,  I.  2. 

IV.  Wages. 
Wages  of  master. 

The  rule  of  marine  law  that  wages 
depend  on  the  earning  of  freight,  does 
not  apply  to  the  wages  of  the  master. 
Hawkins  v.  TwezeU,  883. 

V.  Demurrage.    Demurrage. 

VI.  Shipbuilding. 

Vesting  of  the  property  during  the 
progress  of  the  work,  772.  Chat" 
teh,  I. 

VII.  See  also  Bill  of  Lading.    Charter 
Party.     Navigation. 
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SLANDER. 


STATUTES. 


SLANDER. 
See  Defamation. 

SNOW. 

By-law  with  respect  to,  49.    Board  of 
Health,!.!. 

SOCIETY. 

I.  For  purposes  of  science,  literature,  or 
the  fine  arts  exclusively,  558.    Poor. 

in. 

IL  Industrial  and  Provident  Societies. 

Actions  against :  to  be  brought  against 
registered  officer,  797.    Action,  III. 

SOLDIER. 
Who  is,  595.'    Poor,  IX.  1. 

SPECIAL  CASE. 
Settlement  by  a  referee. 

Habeas  Corpus  for  attendance  of  a 
witness,  591 .    Arbitration,  III. 

STAMP. 

On  admittances  to  copyholds :  several 
stamps,  91S.    Copyhold,  I.  1. 

STATUTES. 
First:  Generally. 
I.  Authority  of  a  statute. 

1.  Distinction  between  things  done 
proximately  and  things  done  only 
remotely  under  authority  of  an  act, 
702.    Burial 

2.  Distinction  between  statutory  de- 
fence and  statutory  rule  of  evidence, 
195.    Collision. 

3.  Shewing  the  authority  on  the  face 
of  the  proceedings,  974.  Poor,  I V.  1 . 

II.  Following  the  words  of  a  statute. 


When  it  need  not  be  done  in  precise 
terms,  272.    Affidavit,  I. 

III.  Incorporation  of  clauses  from  con- 
solidation acts,  618.    Railway,  I. 

IV.  Construction  of  statutes.  Construc- 
tion, I. 

Secondly  :  Decisions  on  general  acts. 

V.  29  Car.  2.  c.  3.  (Frauds). 

Sect.  17.  Acceptance  of  goods,  21. 
Acceptance,  I.  1. 

VI.  2  G.  2.  c.  22.     (Set  off). 

Sect.  13.  Set  off  how  available,  639. 
Tender,  L 

VDL  7  G.  2.  c.  8.   (Stockjobbing). 
Illegal  settlements,  999.     Bankrupt, 

Vni.  55  G.  3.  c.  192.    (Copyhold). 

Sect.  2.    Steward's  fees,  913.    Copy- 
hold, LI. 

IX.  59  0. 3.  c.  134.  (Church  Building). 

Sects.  22,  38.    Burial  grounds,  702. 
Burial 

X.  3  0. 4.  c.  46.  (Sessions). 

Sect.   2.    Estreating   recognizances, 
489.    Appeal,  VI.  1. 

XI.  6  G.  4.  c.  129.    (Workmen). 
Sect.  12.    Appeal,  291.    Appeal,  1. 1. 

XII.  9  G.  4.  c.  61.    (Beer  licence). 

Sect.  27.    Costs,  to  whom  to  be  made 
payable,  489.    Appeal,  VI.  1. 

XIII.  9  G.  4.  c.  77.  (Turnpike  roads). 
Sect.  5.    Toll  houses,  629.   Highway. 

vm.  *    * 

XIV.  2  &  3  W.  4.C.45.  (Representation 
of  the  People). 


STATUTES. 
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Sects.  55,  56.  Expences  of  printing, 
328.     Defamation,  I.  3. 

XV.  3  &  4  W.  4.  c.  42.    (Amendment 
of  the  Law). 

Sect.  40.  Attendance  of  witnesses 
before  arbitrator,  591.  Arbitration* 
III. 

XVI.  4  &  5  IT.  4.  c.  76.    (Poor). 

Sect.  71.  Bastard's  settlement,  814. 
Poor,  VII. 

XVII.  5  &  6  TT.  4.  c.  18.    (Turnpike 
Roads). 

Sect.  I.  Manure  exemption,  944. 
Highway,  VII. 

XVIII.  5  &6  TT.  4.  c.  50.  (Highways). 

1.  Sect.  27.  Power  to  lay  highway 
rate,  599.    Board  of  Health,  II.  1. 

2.  Sects.  94, 113.  Repairs  of  turnpike 
roads,  967.    Highway,  U. 

XIX.  5  &  6  W.  4.  c.  76.    (Municipal 
Corporations). 

1.  Sects.  25,  26,  30,  31,  43,  47,  49. 
Councillor  filling  office  of  mayor, 
535.    Election,  1.1. 

2.  Sect.  48.  Penalty  on  not  signing 
burgess  list,  182.    Penalty,  I.  1. 

3.  Sects.  112,  114,  117.  Discharge 
from  certain  county  expenses,  459. 
County,  I. 

4.  Sect.  133.  Limitation  of  actions, 
100.    Arrest,  I.  1. 

XX.  6  &  7  W.  4.  c.  96.     (Parochial 
Assessments). 

Sect.  2.  Formal  requisites,  974.  Poor, 
IV.  1. 

XXI.  1  &   2  Vict  c.  110.     (Creditor 
and  debtor). 

Sect.  3.  Affidavit  to  hold  to  bail,  272. 
Affidavit,  I. 

XXII.  5  &  6  Vict.  c.  98.    (Prisons). 

Sects.  18,  19,  22.    Borough  prisoners 

in  county  gaol,  459.     County,  I. 
vol.  v.  4  b 


XXIII.  6&7  Vict.c.  18.   (Parliament). 

Sects.  49,  54.    Expences  of  printing, 
328.    Defamation,  I.  3. 


XXIV.  6  &  7  Vict.  c.  36. 


(Rating). 

s    of 


Sect.    1.     Society    for    pu: 
science  &c,  558.    Poor,  I 


XXV.  7  &  8  Vict.  c.  15.  (Factories). 

1.  Sect.  21.  Fencing  machinery,  849. 
Action,  I,  1.    856,  Factory,  I. 

2.  Sects.  24,  25,  60.  Right  of  party 
injured  to  sue,  849.    Action,  I.  1. 

XXVI.  7   &  8    Vict   c.  110.     (Joint 
Stock  Companies). 

Sect.  25.  Authority  of  directors,  248. 
Bond,  I.  1. 

XXVII.  8  &  9  Vict.  c.  20.    (Railways 
Clauses  1845). 

Sect.  53.  To  what  alterations  not 
applicable,  618.    Railway, 1. 

XXVHI.  8  &  9  Vict  c.  66.    (Poor). 

Sect.  3.  When  not  applicable,  892. 
Poor,  X.  1. 

XXIX.  8  &  9  Vict  c.  106.    (Leases). 

Sect.  3.  Agreement  void  as  a  lease, 
612.    Landlord  and  Tenant,  I. 

XXX.  8  &  9  Vict.  c.  109.    (Gaming). 

1.  Sect.  18.  Contract  by  way  of 
wager,  904.     Wager,  I. 

2.  Sect.  18.  Distinction  between  a 
bet  and  a  contribution  to  a  prize, 
263.    Amendment,  III. 

XXXI.  9  &  10  Vict.  c.  66.    (Poor). 

1.  Effect  as  to  removeability  from  a 
third  parish,  523.    Poor,  VHL 

2.  Sect.  1.  Exclusion  of  period  of 
service  as  a  soldier,  595.  Poor, 
IX.  1. 

XXXH.  9  &  10  Vict.  c.  95.      (County 
Court). 

1.  Sect.  30.  Penalty  on  officers,  808. 
County  Court,  I. 

e.  &  b. 
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2.  Sect.  128.  Twenty  miles,  92. 
Distance. 

XXXm.  11  &  12  Vict,  c.  63.  (Public 
Health  Act  1848).    Board  of  Health. 

XXXIV.  12  &  13  Vict.  c.  45.  (Sessions). 

Sect.  5.  Order  for  costs,  489.  Appeal 
VI.  1.  -*  *e  "i 

XXXV.  12  &  13  Vict.  c.  106.  (Bank- 
rupt). 

J.  Sect.  125.  Reputed  ownership,  227, 
540.    Bankrupt,  VI. 

2.  Sect.  133.  Protected  transactions, 
227.    Bankrupt,  VI.  2. 

3.  Sects.  177,  178.  Contingency,  384. 
Bankrupt,  X. 

4.  Sect.  184.  Creditor  having  security 
but  not  a  lien,  65.    Bankrupt,  V. 

5.  Sect.  233.  Adjudication  under, 
999.    Bankrupt,  VII. 

XXXVI.  13&14  Vict.  c.  61.  (County 
Court). 

1.  Sect.  4.  Assistant  clerk,  808. 
County  Court,  I. 

2.  Sect.  11.  Reduction  of  debt  by  set 
off,  950.     Costs,  I. 

XXXVII.  14  &  15  Vict.  c.  79.  (Ship- 
ping). 

Sect.  26.  Admiralty  regulations,  195. 
Collision. 

XXXVIII.  15  &  16  Vict.  c.  31.  (In- 
dustrial and  Provident  Societies), 
797.    Action,  III. 

XXXIX.  15  &  16  Vict.  c.  44.    (Pas- 
sengers). 

1.  Sects.  32,  64.  Expence  of  main- 
taining  emigrants,  641.  Assurance, 
1.2. 

2.  Sects.  49,  50.  Obligations  on 
owner  in  case  of  detention,  641. 
Assurance,  1.  2. 

XL.  15  &  16  Vict.  c.  56.  (Pharma- 
ceutical Society).     Chemist. 


SUPPORT. 

XLL  15  &  16  Vict.  c.  76.  (Common 
Law  Procedure  1852).  Common  Law 
Procedure  Acts. 

XLII.  16  &  17  Vict.  c.  134.  (General 
Burial  Act). 

Sect.  5.  Discontinuance  in  church- 
yards, 702.    BuriaL 

XLIII.  17  &  18  Vict.  c.  125.  (Industrial 
and  Provident  Societies). 

Sect.   1.   Actions  against  registered 
officers,  797.    Action,  III. 

XLIV.  17  &  18  Vict.  c.  125.  (Common 
Law  Procedure  1854).  Common  Law 
Procedure  Acts. 

XLV.  19  &  20  Vict.  c.  16.  (Central 
Criminal  Court). 

Sect.  24.    What  terms  may  be  im- 
posed, 1024.     Certiorari,  1. 1. 

Thibdlt  :    Decisions  on  Local  and 
Personal  Acts. 

XL VI.  59  O.  3.  c.  xcv.  (Bristol  Road). 
sect.  40.  Manure  exemption,  944. 
Highway,  VII. 

XL VII.  7  &  8  O.  4.  c.  lxxv.  (Thames 
Watermen),  546.     Thames. 

STEWARD. 

Of  copyhold  court ;  his  fees,  913. 
Copyhold,  L  1. 

STOCK  JOBBING. 

Settlement  of  differences  arising  out  of 
illegal  contracts,  999.  Bankrupt,  VII. 

STOCK  EXCHANGE. 

Rule  of  as  to  distribution  amongst  cre- 
ditors members  of  the  House,  999. 
Bankrupt,  VII. 

SUMMONS. 
Writ  of  Summons,  1019.    Attorney,  I. 

SUPPORT. 
Of  surface,  30.    Mine,  I. 


SURETY. 


TIME  TABLE. 
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SURETY. 

I.  County    security  when    an    act    of 
bankruptcy,  955.    Bankrupt,  I. 

II.  Equitable  defence  by,  277.  Defence, 

III.  How  discharged. 

1.  When  by*  the  addition   of  a  co- 
surety, 83.    Bills,  IL  1. 

2.  By  altering  the    instrument.   83. 
Bills,  IL  1. 

SURFACE. 
Right  to  support,  30.    Mine,  1. 

SURPLUSAGE. 
In  heading  of  affidavit,  272.  Affidavit,  1. 

SURRENDER. 
To  use  of  will :  fees,  913.  Copyhold,  1. 1. 

SURVEYOR. 
Of  highways.    Highway,  I.  II. 

SUSPENSION. 
Of  execution  by  appeal,  291.    Appeal, 

TENANT. 
See  Landlord  and  Tenant. 

TENDER. 

I.  Replication. 

The  demand  on  an  entire  contract  for 
a  larger  sum. 

Count  for  money  had  and  received. 
Plea,  as  to  551.  6*.,  parcel  &c,  a  ten- 
der of  that  sum.  Replication :  that 
the  demand  was  on  one  entire  con- 
tract for  a  larger  sum  than  that  ten- 
dered. Rejoinder:  that  defendant 
had  a  set-off,  reducing  the  amount 
due  to  that  tendered.    Demurrer. 


Held,  a  bad  rejoinder  to  a  good 
replication.    SearUs  v.  Sadgrave,  639. 

IL  Rejoinder. 

Not  a  set  off,  639.    Ante,  I. 

TENEMENT. 
Separation  into  parcels,  913.    Copyhold, 
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THAMES. 


Watermen's  act :  exception  of  ferries. 
What  variation  of  termini  not  pro- 
tected. 

Sect.  38  of  the  Watermen's  Act, 
7  &  8  O.  4.  e.  lxxv.,  imposes  a  penalty 
upon  owners  of  boats  working  boats, 
within  the  limits  of  the  act,  without  a 
licence.  Sect.  99  enacts  that  nothing 
in  the  Act  contained  shall  extend  to 
prejudice  or  affect  the  rights  and  pri- 
vileges to  which  the  owners  of  any 
femes  are  entitled.  Held :  that  the 
owner  of  a  ferry  within  the  limits  of 
the  Act  might  exercise  the  right  of 
ferry  without  a  licence. 

But  held  that,  where  the  ferry  ap- 
peared to  have  been  always  exercised 
from  a  given  landing  place  in  Middle- 
sex to  given  landing  places  in  Kent, 
the  privilege  did  not  protect  the 
owner  of  such  ferry  in  working  a 
boat  from  another  landing  place  in 
Middlesex,  distant  eight  hundred 
yards  from  the  ancient  landing  place 
in  Middlesex. 

On  an  appeal  against  a  conviction 
of  the  owner  under  sect.  38.  Matthews 
v.Peach*,  546. 

TIME. 
I.  Fraction  of  a  day,  291.  Appeal,  1. 1. 

IL  Lapse  of  time. 

How  soon  a  bar  to  the  exercise  of 
equitable  discretion,  301,  306. 
Amendment,  I. 

III.  Allegation  by  the  word   "there- 
upon," 188.    Arrest,  U. 

TIME  TABLE. 

Liability  for  injury  through  false  repre- 
sentation in,  860.     Carrier,  I.  1 . 
4b  2 
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TITHE. 


VENDORS. 


TITHE. 
Commutation  rent  charge. 
Distress  on  goods  of  late  tenant  law- 
/U^  °^  £e  Premises,  746.   Land, 
lord  and  Tenant,  III.  1. 

TITLE. 

I.  To  chattels. 

Jus  tertii,  802.     Chattels,  II. 

II.  Of  affidavit,  272.     Affidavit,  I. 

TOLL. 
I.  When  incorporeal,  508.    Poor,  II. 

un£:Zy,%$M  toii-hon«»>  «■ 

^VlT  ^^Ptfona,  944.     High. 

TORT. 

l.  When  a  wrong  doer  cannot  set  ud 
jus  tertii,  802.     Chattels,  H.  P 

11  ACH^am^es  bevond  ™lue  of 
chattel,  772.     Chattels,!. 

Ur\i^Y.er  hy  MBi^e^  65.     Bank- 

TRANSFER. 

Of  chattels  not  vet  acquired  by  the 
party  making  the  transfer,  830.  As- 
signment, II.  *  AS 

TRIAL. 
I.  Of  issue  of  fact  without  jury. 

1.  Before  commissioner  of  Nisi  prius, 

ine  parties  had  consented:  and  the 
course;    but    there    was    neither   a 


Judge's  order,  nor  a  consent  in  writ- 

The     unsuccessful    party    having 
moved  for  a  new  trial, 

Held :  that  the  Commissioner  hav- 
ing general  jurisdiction  to  try,  the 
Sarties  were  precluded  by  their  con- 
uct  from  questioning  the  verdict  on 
account  of  the  absence  of  these  pre- 
liminaries.   Andrews  v.  Elliott,  502. 

2.  Effect  of  the  commissioner  having 
general  jurisdiction,  502.    Ante,  1 . 

II.  1.  Amendment  at  trial,  497.  Amend- 
ment, II.  2. 

2.  Discretion  as  to  postponement,  497. 
Amendment,  II.  2. 

TRUSTEE. 

1.  Assignment    to,   revocation,  367. 
Assignment,!. 

2.  His  assent  when  presumed  or  not 
necessary,  367.    Assignment,  I. 

3.  Distinction  as  to  onerous  trusts 
considered,  367.    Assignment,  I. 

TURNPIKE. 
See  Highway,  VII.— IX. 


UMPIRE. 


See  Arbitration. 


USER. 


See  Easement. 


VALUE. 


For    indorsement:    burthen  of  proof, 
238.    Bills,!.  P       ' 

VENDORS. 
Of  goods. 

I.  Setoff.    Setoff. 

II.  Acceptance.    Acceptance. 

III.  Wagering  contract. 


VENUE. 

Sale  at  a  price  to  be  determined  by 
way  of  wager,  904.     Wager,  I. 

IV.  Breach  of  conditions  of  sale. 

By  vendee  removing  wrongfully  with- 
out payment  of  price,  65.  Bank- 
rupt,!. 

V.  Proceedings  upon  breach. 

Affidavit  to  hold  to  bail,  272.  Affi- 
davit, I. 

VENUE. 

Change  of  in  criminal  cases,  1024.     Cer- 
tiorari, I.  1. 

VOID  INSTRUMENT. 

Distinction  between  void  and  voidable, 
399.    Error,  H.  1. 

WAGER. 

I.  Contract  of  sale  at  a  price  to  be  de- 
termined by  way  of  wager. 

Plaintiff  and  defendant,  while  con- 
versing as  to  some  rags  which  plain- 
tiff proposed  to  sell  and  defendant  to 
purchase,  disputed  as  to  the  price  of 
a  former  lot  of  rags,  plaintiff  assert- 
ing the  price  to  have  been  lower  than 
defendant  asserted  it  to  have  been. 
They  agreed  that  the  question  should 
be  referred  to  M.,  a  spirit  merchant, 
and  that  whichever  party  was  wrong 
should  pay  M.  for  a  gallon  of  brandy, 
and  that,  if  plaintiff  was  right,  the 
price  of  the  lot  now  on  sale  should  be 
6*.  per  cwt.,  but  if  defendant  was 
right,  3*.  M.  decided  that  plaintiff 
was  right.  Plaintiff  sent  the  rags  to 
defendant,  but  defendant  refused  to 
accept  them  at  6s.,  offering  5s. 

To  an  action  for  goods  bargained 
and  sold,  defendant  pleaded  the  facts 
specially  (except  as  to  the  reference 
to  M.),  averring  that  6s.  was  higher 
and  3s.  lower  than  the  value  of  the 
rags  bargained  for,  and  justified  the 
refusal  to  accept  on  the  ground  that 
the  agreement  was  made  by  way  of 
wager,  and  therefore  within  stat. 
8  &9  VicLc.  109.*.  18. 


WARRANT. 
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Held  that  the  plea  was  good,  and 
was  supported  by  the  facts.  And 
this,  whether  or  not  the  fact  of  the 
agreement  relating  to  the  brandy  was 
taken  into  consideration.  Rourkev. 
Short,  904. 

II.  Distinction  between  a  bet,  a  stake, 
and  a  contribution  to  a  prize,  263. 
Amendment,  III. 

HI.  Effect  as  a  consideration  for  in- 
dorsement, 238.    Bills,  I. 

WAGES. 
Of  master  of  ship,  883.    Shipping,  IV. 

WAIVER. 

I.  By  conduct,  502.     Trial,  I.  1. 

II.  By  receiving,  though  under  protest, 
money  paid  as  rent,  648.  Covenant, 
I.  1. 

III.  Of  irregularity  in  appearance,  309. 
Outlaw. 

IV.  Of  tort  by  assignees,  65.  Bankrupt, 
V. 

V.  When  not  by  offer  not  accepted,  913. 
Copyhold,  1. 1. 

WAR. 

I.  Effect  on  contracts,  714.  Charter 
Party,  II.  1.    729.    Breach,  I.  1. 

II.  Contraction  ofprovisions  relating  to, 
714.     Charter  Party,  II.  1. 

III.  Judicial  notice,  714.  Charter 
Party,  II.  1. 

IV.  Pleading,  714.  Charter  Party,  II.  1. 

WAREHOUSEMAN. 

Insurable  interest,  870.  Assurance, 
HI.  1. 


WARRANT. 

1.  When  bad  for  not  containing  requisite 
allegations,  100,  112.    Arrest,  t.  1. 
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II.  Several  warrants. 

To  which  of  them  the  arrest  is  to  be 
attributed,  100,  111.    Arrest,  I.  1. 

WARRANT  OF  ATTORNEY. 

I.  Release  of  errors. 

When  not  authorized  by  the  usual 
clause,  309.     Outlaw. 

II.  Incumbering  by  means  of,  648. 
Covenant,  I.  1. 

WARRANTY. 

In  policy  of  insurance,  against  capture 
jind  seizure,  607.    Assurance,  I.  1. 

WATER. 

Rights  that  may  be  acquired  in  refer- 
ence to  an  artificial  watercourse,  986. 
Easement,  I. 

WATERMEN  OF  THE   THAMES. 
Page  546.    Thames. 

WHARFINGER. 

Insurable  interest,  870.  Assurance, 
III.  1. 


WRONG  DOER. 

WIFE. 
See  Baron  and  Feme. 

WILL. 

Surrender  to  use  of,  913.      Copyhold, 
LI. 

WITNESS. 

Attendance  how  procured. 

By  Habeas  Corpus,  591.   Arbitration, 
HI. 

WORKMEN. 
Intimidation,  appeal,  291.    Appeal,  I.  1. 

WRIT  OF  SUMMONS. 
Indorsement,  1019.    Attorney,  I. 

WRONG  DOER. 

I.  Effect  of  his  possession  on  the  rights 
of  other  parties  inter  se,  540.  Bank- 
rupt, VI.  1. 

II.  When  he  cannot  set  up  jus  tertii,  802- 
Chattel,  1L  * 
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